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ERRATA. 

In  Doe  d.  Mayhew  v.  Ashy,  Sd  line,  in  the  judgment  uf  Lird  Dtnman  C.  J.,  fur  "  icouU"  read 

"  could  not." 
In  Mattock  v.  Kinglake,  S44,  4lh  line  from  the  end  of  argument  in  lopport  of  the  demurrer, 

for  "  and  independent  acts'*  read  "  but,  &c." 
In  Dot  r.  Evam,  S78,  near  the  end  of  the  marginal  note,  dele  '* ,  having  once  been  revoked,". 


NOTE    ON    THE    CASE    OF 
Bailby  V.  Appleyard. 

In  the  report  of  this  case  {a),  it  is  stated  that  the  plaintiff, 
in  support  of  his  plea  to  the  avowry^  proved  an  enjoyment 
of  pasture,  in  Toadholes-lane,  commencing  more  than  thirty 
years  before  action  brought  in  1837;  and  that|in  1809  a 
stang  or  rail  was  put  up,  and  afterwards  removed,  which, 
during  its  continuance  there,  interrupted  him  in  such  enjoy- 
ment. Since  the  publication  of  this  case  the  following  ob- 
servations have  appeared  in  A  Treatise  on  the  Law  of  Ease- 
ments, by  C.  S.  Gale,  Esq.  and  T.  D.  Whatky,  Esq. 

^  Ic  is  certainly  by  no  means  clear  what  the  precise  intention  of  the 
legislature  was  (in  2  &  S  W.  4,^c.  7  J,  ss.  1—4);  but  it  appears  hardly 
possible  that  it  should  have  been  intended  to  confer  a  right  by  user 
during  the  prescribed  period,  however  *  contentious'  or  *  litigious'  such 
user  may  have  been.  In  the  recent  case  of  Bailey  v.  Jppleyard(a),  the 
erection  of  a  rail  by  the  owner  of  the  servient  tenement  within  the  shorter 
period  of  the  statutory  prescription  was  held  sufficient  to  prevent  the 
acquisition  of  the  right;  and  it  was  decided  that  it  was  incumbent  on 
the  plaintiff  to  prove  an  enjoyment  not  interrupted,  every  interruption 
being  presumed  to  be  hosdle  until  the  contrary  was  shewn.  It  does  not 
appear  from  the  report  that  in  this  instance  the  interruption  was  acqui- 
esced in,  or  even  continued  for  a  year/* 

The  reporters  have  been  favoured  by  the  learned  judge, 
who  tried  the  cause,  with  a  note  of  the  facts  proved  before 
him,  which  shew  that  the  reports  of  this  case  are  incor- 
rect in  stating  that  the  plaintiflF's  enjoyment  of  pasture  com- 
menced more  than  thirty  years  before  action,  and  that  any 
question  turned  upon  an  interruption  under  sect.  4  of  the 
above  statute.     The  following  was  the  real  state  of  facts. 

The  plaintiff  endeavoured  to  shew  that  the  tenant  of 
Upper-house  Farm  (in  respect  of  which  the  plaintiff  claimed) 
had  for  more  than  thirty  years  pastured  his  cattle  in  Toad- 
holes-lane  as  far  as  a  close  called  Potover-lane.  But  it 
was  proved  that  a  stang,  or  rail,  sufficient  to  prevent  cattle 
from  passing,  had  been  erected  across  Toadholes-lane  be- 
tween Upper-house  Farm  and  Potover-lane.  Jt  did  not 
appear  when  the  stang  was  put  up:  but  it  had  stood  much 

(a)  3  N.  &  P.  257;  S.  C.  8  A.  &  £.  161. 


1839. 


1839. 


NOTE  ON  THE  CASE  OF  BAILEY  V.  APPLEYAKD. 

more  than  two  years  before  its  removal  in  I80g.  A  neigh- 
bouring proprietor  had  been  accustomed  to  turn  his  cattle 
into  Toadholes-lane  from  the  Potover-lane  end;  and  the 
stang  obstructed  the  passage  of  his  cattle  towards  Upper- 
house  Farm,  as  well  as  the  passage  of  cattle  from  Upper- 
house  Farm  into  the  part  of  Toadholes-lane  between  the 
stang  and  Potover-lane.  By  agreement  between  the  two 
proprietors  in  1809  a  gate  was  put  up  at  the  end  of 
Potover-lane  ;  the  stang  was  then  removed ;  and  from  that 
time  the  cattle  of  the  plaintiff's  predecessor  depastured  the 
whole  of  Toadholes-lane  up  to  the  gate.  The  plaintiff's 
counsel  argued  that  the  stang  was  not  necessarily  au  inter- 
ruption of  the  plaintiff's  enjoyment  of  pasture  over  the  locus 
in  quo ;  and  that,  if  it  was  not,  the  evidence  shewed  an 
enjoyment  of  many  years  before  1809.  The  learned  judge 
left  it  to  the  jury  to  say  whether  the  stang  had  prevented  the 
exercise  of  the  right.  Verdict  for  the  defendant. 

Upon  this  corrected  statement  of  facts,  it  appears  that  the 
stang  was  in  existence  at  the  commencement  of  the  period 
of  thirty  years,  on  the  alleged  enjoyment  during  which  time 
the  plaintiff  founded  his  claim,  and  that  there  was  no  proof 
of  any  antecedent  enjoyment.  This  stang  existed  at  least 
two  years,  and  according  to  the  finding  of  the  jury  it  pre- 
vented during  that  time  any  enjoyment  of  the  right  claimed, 
and,  consequently,  instead  of  an  enjoyment  of  thirty  years, 
the  pjajntiff,  iaJaskJ*^^  h^d  an  enj oy men tj)f  twenty-eight 
years  only.  The  stang  did  not  prevent  the  plaintiff  from  con- 
tinuing  his  enjoyment  but  from  compmicmg  it.  This  case, 
therefore,  seems  to  have  decided  nothing  on  the  construction 
of  the  4th  sect,  of  the  stat.  2  8c  3  Will.  4,  c.  71,  which,  in 
order  that  any  act  in  the  notice  may  be  "  deemed  to  be  an 
interruption,"  requires  that  the  party  interrupted  shall  have 
had  notice  of  its  existence,  and  of  the  party  making  or  au- 
thorizing it,  and  that  after  such  notice  it  shall  have  been  sub- 
mitted to  or  acquiesced  in  by  the  interrupted  party  for  a  year. 
If,  however,  the  stang  ought  to  have  been  treated  as  au  "  in- 
terruption," it  was  plain  that  it  had  existed  and  been  acqui- 
esced in  for  more  than  a  year. 
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The  Judges  in  Banc  this  Term  were^ 
Lord  Denman  C.  J.  Patteson  J. 

LiTTLBDALE  J.  CoLERIDGB  J. 

In  the  Bail  Court, 
Williams  J. 

^Stockdale  v.  Hansard  and  others.  -^P'"*^  23rf, 

24M  &  25M. 

Case.    The  declaration  (May  30th,  1837)  stated  that,  be-  Where  n  plea 

fore  and  at  &c.,  the  plaintiff  was  a  bookseller  and  publisher  ti(,„  in  libel, 

of  books,  and  as  such  had  published  divers  scientific  books,  justified  under 

,  .     1     .     .       t  •        1      ...     ^  an  order  of 

and  particularly  m  the  year  1827»  a  certain  physiological  the  House  of 

and  anatomical  book,  written  by  a  learned  physician,  on  the  Commons,  for 

^  r  the  puhhcation 

generative  system,  illustrated   by  anatomical   plates;   and  of  parliamen- 

wbereas  the  defendants,  on  the  1st  May,  1836,  did  publish  an^r^wtt 
and  cause  to  be  published,  in  a  certain  book,  purporting  to  and  an  ap- 

be  a  Report  of  the  Inspectors  of  the  Prisons  of  Great  Bri-  [he'defcndanis 

as  printers  and 
publishers,  and  averred  that  a  report,  containing  the  alleged  libel,  had  been  ordered  by 
the  House  to  be  printed  and  published,  and  that  the  defendants,  in  pursuance  of  the 
order,  publbbed  the  report  in  question;  and  further  alleged  a  resolution  of  the  House 
of  Commons,  that  the  power  of  publishing  such  of  its  reports,  votes  and  proceedin^rs,  as 
it  should  deem  conducive  to  the  public  interests,  wns  nn  essential  incident  to  the  func- 
tions of  Parliament,  more  especially  to-  the  Commons'  House  of  Parliament  as  the 
representative  portion  of  it;  the  Court  held,  on  demurrer,  1st.  Thiit  it  was  competent 
to  inquire  whether  the  alleged  privilege  existed  or  not;  2dly.  That  no  such  privilege 
existed. 
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tain^  the  following  passage,  that  is  to  say,  ''  This  last  is  a 
book"  (aieaning  the  said  physiological  and  anatomical  book) 
"  of  a  most  disgusting  nature,  and  the  plates  are  indecent  and 
obscene  in  the  extreme/'  whereas  in  truth  the  said  book  is 
purely  of  a  scientific  character;  yet  the  defendants  well 
knowing  &c.y  but  contriving  &c.,  on  the  19th  August,  1836, 
maliciously  &c.  did  publish  of  and  concerning  the  plaintiff, 
in  his  said  trade,  in  a  certain  printed  paper,  purporting 
to  be  a  copy  of  the  reply  of  the  inspectors  of  prisons  for 
the  home  district,  with  regard  to  the  report  of  the  court  of 
aldermen,  to  whom  it  was  referred  to  consider  the  first 
report  of  the  inspectors  of  prisons,  so  far  as  relates  to  the 
gaol  of  Newgate,  which  said  copy  of  the  reply  purports  to 
be  a  letter  from  William  Crawford  and  Whitworth  Russell, 
Esquires,  inspectors  of  prisons  for  the  home  district,  to  the 
Right  Honourable  Lord  John  Russellj  &c.  &c.  8cc.,  the 
false,  scandalous,  and  defamatory  libel  following;  that  is  to 
say, ''  But  we  deny  that  that  book  is  a  scientific  work  (using 
that  term  in  its  ordinary  acceptation),  or  that  the  plates  are 
purely  anatomical,  calculated  only  to  attract  the  attention 
of  persons  connected  with  sivgical  science;  and  we  adhere 
to  the  terms  which  we  have  already  employed,  as  those  only 
by  which  to  characterize  such  a  book,"  meaning  thereby 
that  the  said  book  was  disgusting  and  obscene,  as  stated  in 
the  above-mentioned  report  of  the  inspectors  of  prisons  of 
Great  Britain;  and  in  another  part  of  the  said  libel  to  the 
substance  and  effect  following;  that  is  to  say,  ''  We  also 
applied  to  several  medical  booksellers,  who  all  gave  it  the 
same  character;  they  described  it  as  one  of  Stockdales 
obscene  books  (meaning  thereby  that  the  plaintiff  was  a 
common  publisher  of  obscene  books),  that  it  never  was 
considered  as  a  scientific  work,  that  it  never  was  written  for 
or  bought  by  the  members  of  the  medical  profession  as  such, 
that  it  was  intended  to  take  young  men  in,  by  inducing  them 
to  give  an  exhorbitant  price  for  an  indecent  work,"  to  the 
great  injury  of  the  plaintiff  in  his  said  trade,  and  to  his 
damage  of  5000/. 
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Plea  (a)  (of  6th  July,  1837)  stated,  that  before  the  com-         1839. 
mencement  of  the  suit  the  5  &  6  Will.  4,  c.  38(6)  had  been     ^^^^"^^^ 

^  9T0CKDALE 

passed,  and  the  appointment  under  it  of  William  Crawford,  v. 

Esq.  and  the  Rev.  Whitworth  Russell,  as  inspectors  of  prisons  ^''?i**'^ 
in  Great  Britain,  and  the  defendants  say,  that  afterwards^  to  pleadings. 
wit,  on  1st  March,  1836,  the  said  W.  Crawford  and  W.  Rus-  piea, 
sellj  as  such  inspectors  as  aforesaid,  made  their  report  in  ^^h  July,  1837. 
writing  of  the  state  of  a  gaol  called  Newgate,  and  transmit- 
ted the  same  to  the  Right  Honourable  Lord  John  Russell, 
then  being  secretary  of  state,  in  pursuance  of  the  said  act  of 
parliament;  and  the  defendants  say,  that  heretofore  and 
before  the  publication  of  the  supposed  libel  in  the  declara- 
tion, to  wit,  on  the  13th  August,  1835,  a  parliament  of  our 
sovereign  lord  his  late  majesty  King  William  4,  was  holden 
at  Westminster,  and  it  was  in  and  by  the  Commons* 
House  of  the  said  Parliament  then  resolved  and  ordered 
that  the  parliamentary  papers  and  reports,  printed  for  the 
use  of  the  House  should  be  rendered  accessible  to  the 
public  by  purchase,  at  the  lowest  price  at  which  they  could 
be  furnished,  and  that  a  sufficient  number  of  extra  copies 
should  be  printed  for  that  purpose.  And  the  defendants 
further  say  that,  afterwards  at  a  parliament  of  our  said  lord 
the  late  king,  holden  &c.,  in  the  year  1836,  and  before  the 
publication  of  the  said  supposed  libel  in  the  said  declaration, 
to  wit,  on  the  9th  February,  1836,  it  was  ordered,  by  the 
said  Commons'  House  of  Parliament,  that  a  select  com- 
mittee should  be  appointed  to  assist  Mr.  Speaker  in  all  • 
matters  which  related  to  the  printing  executed  by  order  of 
the  House;  and  the  defendants  say  that  afterwards  and  be- 
fore the  publication  of  the  said  supposed  libel,  and  whilst 

(a)  On  a  petition  by  the  defend-  defend;  see  38  Hans.  Pari.  Deb. 

ants  to  the  House  of  Commons,  Sd  ser.  1149 — 1249. 

Jane  1  st,  183T,  for  directions  how  (b)  **  An  Act  for  effecting  greater 

to  proceed  in  the  present  action,  Uniformity  of  Practice  in  the  Go- 

tbe  House  resolved  that  the  de-  vernroent  of  the  several  Prisons  in 

fendants    should    be    allowed   to  England  and  Wales,  and  for  ap- 

plead  to  the  action,  and  they  in-  pointing  Inspectors  of  Prisons  in 

stmcted  the  Attorney  •General  to  Great  Britain." 
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the  said  last-mentiooed  parliament  was  so  sittiiig  as  afore- 
said, to  wit,  on  the  18th  March,  in  the  year  last  aforesaid, 
it  was  resolved  by  the  said  committee  of  the  said  House 
(amongst  other  things),  that  the  parliamentary  papers  and 
reports,  printed  bj  order  of  the  House,  should  be  sold  to 
the  public,  at  certain  specified  rates,  and  that  the  Messrs. 
Hamard  {meaning  the  defendants),the  printers  of  the  House, 
be  appointed  to  conduct  the  sale  thereof.  And  the  defend- 
ants say  that,  afterwards  and  before  the  said  publication  of 
the  said  supposed  libel,  and  whilst  the  said  parliament  was 
sitting,  to  wit,  the  18th  March,  in  year  last  aforesaid,  a  copy 
of  the  said  report  of  the  said  W.  Crawford  and  W.  Russell, 
so  being  inspectors  of  prisons,  was  laid  before  the  said 
Commons*  House  of  Parliament,  pursuant  to  the  directions 
of  the  said  act,  and  afterwards  and  before  the  publication  &c., 
and  whilst  parliament  was  sitting,  to  wit,  on  the  22d  March, 
in  the  year  last  aforesaid,  it  was  resolved  in  and  by  the  said 
Commons'  House  of  Parliament  that  the  said  report  should 
be  printed,  whereupon  the  said  defendants  then  being  the 
printers,  appointed  for  that  purpose  by  the  said  House,  did, 
to  wit,  on  &c.,  in  pursuance  of  the  said  orders  and  resolu- 
tions, print  and  publish  the  said  report.  The  plea  then 
stated  an  order  of  the  House  of  Commons  of  the  6th  July, 
1836,  that  there  should  be  laid  before  that  House,  and 
printed,  a  copy  of  a  report  made  on  the  2d  July,  1836,  by 
a  committee  of  the  court  of  aldermen  to  that  court,  upon 
the  said  report  of  the  inspectors  of  prisons  on  the  gaol  of 
Newgate;  that  on  the  22d  July,  18S6,  W.  Crawford  and 
H^.  Russell,  so  being  such  inspectors  as  aforesaid,  transmit- 
ted to  Lord  John  Russell,  as  secretary  of  slate,  their  reply 
to  the  report  of  the  committee  of  the  said  court  of  aldermen; 
and  afterwards  and  before  the  publication  &c.,  a  copy  of 
the  said  reply  was  laid  before  the  said  House,  and  on  the 
26th  July,  1836,  was  ordered  to  be  printed;  whereupon  the 
defendants,  so  being  printers  as  aforesaid,  did,  by  the  autho- 
rity of  the  Commons'  House  of  Parliament,  and  in  pursu- 
ance of  the  said  orders  and  resolutions,  print  the  said  reply 
of  the  said  inspectors  of  prisons,  as  directed  and  required 
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by  the  said  orders  and  resolutions  of  the  said  House,  and 
did  publish  the  same  by  the  authority  of  the  said  House, 
and  not  otherwise,  as  it  was  lawful  for  them  to  do,  for  the 
cause  aforesaid.  And  the  defendants  say,  that  the  said 
report  and  the  reply,  which  the  defendants  so  printed  and 
published,  as  in  that  plea  mentioned,  were  the  same  report 
and  reply  as  were  mentioned  in  the  declaration,  and  that  the 
said  matter  in  the  said  declaration  charged  as  libellous  was 
contained  in  the  said  report  and  reply  in  that  plea  mentioned 
Sec.  And  the  defendants  further  say  that  the  said  Com- 
mons' House  of  Parliament  theretofore,  to  wit,  on  the  31st 
May,  in  the  year  last  aforesaid,  resolved,  declared  and  ad- 
judged, that  the  power  of  publishing  such  of  its  reports, 
votes  and  proceedings,^ as  it  should  deem  necessary  or  con- 
ducive to  the  public  interests,  was  an  essential  incident  to 
the  constitutional  functions  of  parliament,  more  especially 
to  the  Commons'  House  of  Parliament,  as  the  representative 
portion  of  it.     Verification. 

Special  demurrer,  setting  out  for  causes,  that  the  known 
and  established  laws  of  the  land  could  not  be  superseded, 
suspended  or  altered,  by  any  resolution  or  order  of  the 
House  of  Commons,  and  that  the  House  of  Commons  or 
Parliament  assembled  could  not,  by  any  resolution  or  order 
of  themselves,  create  any  new  privilege  to  themselves  incon- 
sistent with  the  known  laws  of  the  land,  and  that,  if  such 
power  were  assumed  by  them,  there  could  be  no  reasonable 
security  for  the  life,  liberty,  property  or  character,  of  the 
subjects  of  this  realm. 

Joinder  in  demurrer  (n). 

Curtpood,  (with  whom  was  Carrington.)  for  the  plaintiff,      Tuesday t 

1  hree  questions  arise  on  the  present  record ;  nrst,  whether  . 

a  party  has  not  a  right  in  all  cases  to  maintain  an  action  for  plaintiff. 

an  injury  sustained ;  second,  if  he  has,  whether  any  power 

but  that  of  the  legislature  can  restrain  him  in  the  exercise 

of  that  right;  third,  whether  the  House  of  Commons  can 

maintain  their  resolution,  that  they  are  the  sole  judges  of 

(a)  Tlie  demurrer  was  argued  S5ih,  and  in  Trinity  term,  May 
in  this  term,  April  33d,  24th  and      28th,  1839. 


Demurrer, 
8th  July,  1837. 
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1839.        their  own  privileges^  and  that  a  Court  of  Law  may  not  take 
^"^^'^^^      cognizance  of  them. 

Stockoalb  ™     .  ,   .  •       .      ,      .  .   •     .1 

v.  Their  own  report  (a)  must  be  looked  at  to  ascertam  the 

^d"*h*"      grounds  on  which  they  found  their  claims.     They  build  it 

Argument  for   ^'^  ^^  ^^  '^^  ^^  parliament,  and  say,  inasmuch  as  parlia- 

plaiatiff.  ment  is  superior  to  all  other  Courts,  no  inferior  Court  can 

judge  of  their  acts,  and  they  rely  on  Thorp's  case  (6),  where 

the  judges,  in  answer  to  a  question  as  to  what  was  the  law  of 

parliament,  said,  ''  the  law  of  parliament  was  above  them, 

and  they  were  not  wont  to  give  answer  to  the  question, 

because  that  which  was  no  law  they  might  make  law,  and  that 

Claim  of  the     which  was  law  they  might  make  no  law."    This  is  correct, 

IT    nf  Com- 

mons  built  on  ^^^^  applied  to  the  whole  parliament,  but  not  when  applied 
the  law  of  to  any  branch  of  it.  Anciently  the  two  Houses  sat  toge* 
ther,  and  with  the  crown  formed  the  Court  of  Parliament, 
and  then  undoubtedly  had  these  powers,  because  any  thing 
they  then  resolved  to  be  the  law  became  so.  But  now 
neither  House  of  Parliament  alone  can  make  law.  One 
House  may  declare  such  and  such  a  privilege  to  be  the  law 
of  parliament,  the  other  House  may  deny  it,  and  who  is  to 
decide  between  them  ?  The  Queen  v.  Paty  (c)  is  a  familiar 
instance,  where  this  actually  occurred. 

Supposing  the  House  of  Commons  to  have  the  right  of 
declaring  their  privilege,  can  that  right  be  questioned  in  a 
Court  of  Law?  The  Attorney-General  may  frame  his 
argument  on  the  resolutions  of  that  House,  but  the  same 
answer  applies, — neither  House  has  the  power  of  making 
law.  It  is  true  several  authorities  are  to  be  found  where 
judges  have  used  language  disclaiming  any  jurisdiction,  but 
others,  most  eminent  authorities,  are  to  be  found,  who  have 
The  Commons  vindicated  the  majesty  of  the  law.  Most  of  the  authorities 
J;°^°^'™*^®  in  behalf  of  the  power  of  Courts  of  Law,  are  collected  in 
the  pamphlet  by  Mr.  Pemberton  {d\  and  in  the  argument  of 

(a)  Report  of  a  Select  Commit-  {d)  "  A  Letter  to  Lord  Lang- 
tee  on  Privilege,  ordered  to  be  dale,  on  the  recent  Proceedings  in 
printed  May  8th,  18S7.  the  House  of  Commons  on  the 

(6)  5  Rot.  Pari.  239;   1  Hat-  subject  of  Privilege,  by  Thomas 

sell,  28.  Pemberton,  M.  P.,   1837."     See 

(c)  2  Lord  Raymi  1105.  also  ''A  Letter  to  Thomas  Pem^ 
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Holroyd  in  Burdett  v.  Abbot  {a).     To  cite,  however,  a  few.         1839. 
cases;  in  Donne  v.  Wahhlb),  the  House  of  Lords  sent  a      ^■^^'^'^ 
writ  of  summons  to  the  judges  to  surcease,  but  they  held  9, 

that,  though  the  defendant  was  privileged  in  his  person  as  the      Hansard 
servant  of  a  member  of  parliament,  he  was  not  privileged  Areument  for 
from  action.     In  that  case,  therefore,  cognizance  of  privi-  plaintiff. 
lege  was  taken  by  the  Court,  and  necessarily,  because  pri-  ^'"^^"ces 
vilege  by  the  law  of  parliament  is  as  much  a  part  of  the  law  of  Law  have 
of  the  land  as  any  other  law,  and  the  judges  of  the  land  are    rWUeKc°° 
to  pronounce  upon  it  when  it  comes  before  them.     So  also 
in  Btnyon  v.  £t;e(v^(c),  where  the  defendant  pleaded  the 
Statute  of  Limitations,  and  the  plaintiff  replied  that  the 
defendant  was  a  member  of  parliament,  and  therefore  he 
could  not  bring  his  action  sooner,  Sir  Orlando  Bridgeman 
overruled  the  plea,  because  he  held  that  the  defendant  could 
have  been  sued,  and  therefore  determined  against  the  validity 
of  the  privilege,  although  it  appears  by  the  Commons'  Jour- 
nals, that  long  after  that  the  House  claimed  the  privilege  of 
its  members  not  being  sued  during  the  sitting  of  parliament. 
So  in  Bamardiston  v.  Soame{d),  where  the  plaintiff,  who 
had  been  elected  a  knight  of  the  shire,  brought  his  action 
for  a  false  return  at  common  law,  and  parliament  claimed 
an  exclusive  right  to  decide  on  these  matters,  except  so  far 
as  the  statute  Jac.  I  had  given  a  remedy  at  law ;  Lord 
Hale  C.  J.  held  that  the  Court  of  Queen's  Bench  had  the 
power  to  decide  the  question. 

The  House  of  Commons  Report  collects  the  authorities 
making  for  them,  and  cites  Rex  v.  Wright  (e) ;  and  the  dic- 
tum of  Lord  Kenj/on  C.  J«  who  held  that  what  was  pub- 
lished by  the  House  of  Commons  could  never  be  considered  a 
libel.  But  Lord  Ellenborough  C.  J.  in  Burdett  v.  Abbot {a\ 
called  that  an  extravagant  dictum,  and  said  that  he  should 

bcrton,  Esq.,  M.P.,  oq  the  Privi-  by  P.  A.  Pickering,  M.  A.,  1838." 

leges  of  the  House  of  Commons,  (a)  14  East,  J28. 

bj  Matthew  Davenport  Hill,  Esq.,         (6)  1  Hatsell's  PrecedenU,  41. 

1838,"  and  ''Remarks  on  a  Re-  (c)  Bridgem.  394. 

port  from  a  Select  Committee  of         (d)  2  Lev.  114;  5.  C.  How.  St: 

tba  late  House  of  Commons  on  Tr.  1063. 

tbe  Publication  of  Printed  Papers,         (c)  8  T.  R.  293i 
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be  ready  to  examine  die  pretensions  of  tbe  House  of  Com- 
mons when  they  came  judicially  before  him.  The  case  of 
Rex  V.  Sir  William  Williams{a)  is  also  one  where  tbe  Courts 
of  Law  exercised  jurisdiction;  for  an  information  having 
been  filed  by  the  Attoniey-General  against  Williams,  who, 
as  Speaker  of  the  House  of  Commons,  had,  by  order  of  the 
House,  published  DaiigerfieltTs  narrative,  the  Court  im- 
posed upon  him  a  fine  of  10,(XX)/.  That  case,  however,  is 
given  up  as  worthless,  it  was  decided  in  times  of  discord 
and  confusion,  and  is  entitled  to  no  weight.  The  same 
treatment,  however,  is  asked  for  Tkorp*s  case  (6),  which 
was  decided  under  similar  circumstances.  Thorp  was 
Speaker  of  the  Lancastrian  parliament,  which  fined  the 
Duke  of  York,  who  was  then  claimant  for  the  Crown,  1000/., 
and  the  answer  of  the  judges  was  given  in  the  midst  of 
civil  discord  and  faction. 

n.  The  House  of  Commons  has  no  power  to  interfere 
with  die  plaintiff's  right  to  bring  his  action.  This  question 
was  discussed  in  Askby  v*  White  (c),  when  the  House  of 
Commons  put  forward  their  claim  to  have  ''  the  sole  right  of 
judging  of  elections;"  but  Lord  J?b//  C.  J.,  against  three 
justices,  held  that  the  right  of  au  elector  to  vote  was  an* 
nexed  to  his  freehold,  and  that  that  was  a  question  to  be 
decided  at  law ;  and  Lord  Holt's  judgment  was  confirmed 
on  a  writ  of  error  in  the  House  of  Lords.  The  question 
therefore  now  is,  whether  the  Commons  possess  the  privilege 
of  publishing  what  they  please  with  impunity  They  com- 
menced this  claim  in  the  year  1641,  that  is,  during  the  period 
of  the  Long  Parliament ;  and  if  precedents  of  that  time  are 
to  be  relied  upon,  the  beheading  of  Charles  the  First  might 
be  also  brought  forward  as  a  legal  authority.  Many  other 
claims  have  been  set  up  by  the  Commons,  some  ridiculous, 
some  tyrannical;  and  yet,  if  they  are  the  sole  judges  of  what 
is  privilege,  each  of  these  is  as  well  established  as  the  most 
acknowledged  law.    In  the  Commons'  Journals  (Index)  (d) 

(o)  13  How.  St.  Tr.  1369.  (d)  Carrington,  with  the  pennis^ 

(6)  5  Rot.  Pari.  239.  sion  of  the  Court,  read  the  ex- 

(c)  2  Ld.  Raym.  9S8;  S.  C.  14  tracts  and  authorities  relied  on  in 

How.  St.  Tr.  695.  the  argument. 
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it  will  be  found  that,  fi-om  the  Restoration  to  \697,  there         ^Q^g^ 
are  fifteen  cases  of  breach  of  privilege  for  delivering  eject-      ^■^v-"*^ 
ments  on  members.  Five  cases,  during  the  same  period,  for  ^^ 

serving  process,  sixteen  for  serving  Chancery  subpoenas,      Hansard 
twenty-four  breaches  of  privilege   for  entering   upon  the   .  ' 

lands  of  roembersy  one  for  entering  upon  mines,  another  for  plaintiff. 
pulling  down  the  scaffolding  of  Mr.  Bertie  the  member  Abuses  of  pri- 
for  Oxford,  thirteen  cases  for  distraining  their  goods,  three 
for  impounding  their  cattle,  another  for  lopping  Mr.  Sea* 
wen^s  trees,  forty-nine  cases  for  arresting  members*  servants. 
From  the  year  1714  to  1774,  there  are  fifty-one  breaches 
of  privilege  for  injuring  members'  property,  amongst  which 
one  was  for  digging  Lord  Gage*8  coal  in  17^8  (a),  ploughing 
Mr.  Bowleses  land  (&),  digging  Sir  R.  Grosvenor^s  land  (c), 
killing  Lord  Galway^s  rabbits  (d),  assaulting  Sir  Waikyn 
Williams  Wynn's  porter  in  1742(c),  fishing  in  "Mr.  Jollijfft*s 
pond  in  1753  (/),  entering  Admiral  Griffin* %  fishery  (g), 
<iigg>ng  in  Earl  Vemei/s  ground  and  carrying  away  a  tree  (A), 
Sir  R,  PerroU  for  entering  the  cellar  of  a  tenement  belong- 
ing to  a  member,  was  ordered  into  custody,  l6th  March, 
1760- 1  (t).  In  13  Com.  Joum.  3  i  3,  an  attorney  of  the  name 
of  Rogers,  who  had  presented  a  bill  of  costs  to  the  gun- 
ners of  Portsmouth,  which  the  House  thought  exorbitant, 
was  committed  for  a  breach  of  privilege;  and  in  1  Com. 
Joum.  352,  there  is  a  case  of  a  man  of  the  name  of  Bigland, 
who  was  committed  for  taking  Mr.t/aniej' (a  member)  horse 
from  the  inn  stable  in  London,  and  riding  it  post  a  journey. 

How  can  it  be  contended  that  a  body  claiming  privileges 
of  this  kind,  can  be  exempt  from  the  jurisdiction  of  Courts 
of  Law  ?  In  Ijong  Wellesley's  case  (k),  Lord  Brougham  C. 
held  that  the  law  should  supersede  the  privilege  claimed 
by  a  member,  and  therefore  most  properly  took  upon  him* 
self  to  determine  how  far  privilege  of  Parliament  extended. 

(a)  21  Com.  Joum.  116.  (g)  28  Com.  Joum.  489, 545. 

(5)  lb.  511.  (A)  lb.  915. 

(c)  29  Com.  Joum.  102.  (0  lb.  1107. 

(d)  23  Com.  Joarn.  505.  (A)  2  Russ.  &  Mjfl.  639.    See  4 

(e)  24  Com.  Joum.  391.  Lord  Brougham's  Speeches,  342. 
(/)  26  Comi  Jonni.  698* 
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On  these  broad  principles,  \i'hicb  deny  the  right  of  the 
House  of  Commons  to  assume  the  whole  legislative  power, 
and  to  supersede  the  law  at  their  pleasure,  the  case  is  rested. 
Many  conflicting  authorities  will  be  cited,  but  of  bad  times^ 
Argument  for  ^'^^  therefore  of  no  weight  on  a  great  constitutional  ques- 
de^ndants.  tion.  Many  illegal  practices  and  doctrines  hold  their 
ground  for  a  length  of  time,  until  on  investigation  they  are 
found  not  to  be  supported.  Torture  was  long  used  in  this 
country,  although  many  great  authorities  had  declared  it  to 
be  illegal;  and  it  appears  from  ^^  Jardine  on  Torture''  that 
two  of  those  authorities,  Sir  £.  Coke  and  Sir  J.  Smith  had 
signed  a  warrant  themselves  for  putting  parties  to  the  tor^ 
ture.  So  it  is  anticipated  in  this  case,  that  what  was  done 
*  before  in  earlier  periods  of  the  constitution,  and  in  troubled 
times,  will  be  found  on  investigation  to  be  wholly  illegal. 


April  23(/, 

Statement  of 
the  question. 


Privilege 
claimed,  not 
personal. 


Sir  J.  Campbell  A.  G.,  coutrs^.  In  this  case  the  House  of 
Commons  are  called  before  an  inferior  tribunal  for  making 
public  that  which  they  thought  was  essential  for  the  discharge 
of  their  legislative  functions — a  privilege  enjoyed  from  an« 
cient  times — long  before  the  Revolution — recognized  by 
the  Bill  of  Rights,  and  which  since  the  Revolution  has 
never  been  questioned  by  any  one  but  the  plaintiff.  The 
Commons  stand  upou  their  defence  for  having  made  public 
an  alleged  abuse  in  the  man^ement  of  gaols,  requiring,  if 
it  does  exist,  a  legislative  remedy,  for  which  the  public 
mind  ought  to  be  prepared.  The  House  of  Commons, 
representing  the  third  estate  in  the  realm,  having  with  the 
Lords  and  the  Queen  supreme  legislative  authority,  and  by 
their  own  peculiar  power  a  right  to  inquire  into  the  admi- 
nistration of  justice  and  to  superintend  all  inferior  tribunals, 
are  called  upon  before  one  of  those  tribunals  to  discuss  the 
extent  of  the  privileges  which  they  claim  to  possess. 

This  is  not  a  question  respecting  any  personal  immunity 
claimed  by  members  of  the  House  of  Commons,  as  to 
exemption  from  arrest  for  debt — or  whether  they  are  liable 
to  be  sued  when  Parliament  is  sitting — or  whether  their 
goods  are  privileged — or  respecting  any  personal  advantage 
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which  may  arise  to  them.     From  the  privilege  now  called  ^339, 

in  question,  no  individual  member  can  derive  the  smallest      ^-^v^^ 
private  benefit.     It  is  claimed  only  for  the  public  good.  v.  ^  ^ 

The  House  of  Commons  have  long  felt  that  they  could  not     Hansard 
adequately  discharge  either  their  legislative  or  their  inquisi-  .  / 

torial  functions  without  freely  communicating  to  the  public  defendants. 
the  grounds  upon  which  they  proceeded.  This  is  not  a 
country  in  which  it  can  be  said  that  the  people  have  nothing 
to  do  with  the  laws  but  to  obey  t]|iem.  The  grounds  upon 
which  laws  are  framed  must  be  understood  and  approved  of, 
and  then  the  laws  will  be  respected  and  cheerfully  obeyed. 

The  privileges  of  Parliament  are  claimed  as  ^'  the  birth- 
right and  inheritance  not  only  of  Parliament  itself,  but  of 
the  whole  kingdom"  (a). 

The  House  of  Commons,  in  instructing  counsel  to  ap-  Defence  of 
pear  to  this  action,  do  not  mean  to  submit  their  privileges  ofcmnmons 
to  the  decision  of  any  other  tribunal  except  the  House  of  does  not  ad- 
Commons.  ^^J^ 

They  still  claim  to  be  the  sole  and  exclusive  judges  of 
their  own  privileges ;  but  they  have  thought  that  this  Court 
should  be  informed,  that  the  act  complained  of  was  done 
by  their  authority,  in  the  exercise  of  a  privilege  which  they 
assert.  By  appearing  in  the  names  of  the  defendants 
against  whom  this  action  is  nominally  brought,  and  plead- 
ing in  bar  that  the  act  was  done  by  the  command  and  au- 
thority of  the  House  in  the  exercise  of  privilege,  it  is  sub- 
mitted (the  facts  alleged  being  admitted)  that  it  only 
remains  for  the  Court  to  give  judgment  for  the  defendants. 

To  suppose  that  by  their  so  appearing  and  pleading  th^ 
privileges  of  the  House  of  Commons  are  submitted  to  the 
judgment  of  this  Court,  is  to  confound  two  things  which 
are  clearly  distinct.  Such  confusion  on  such  a  subject 
could  only  arise  in  minds  so  little  imbued  with  legal  prin- 
ciples as  to  suppose  that  the  liability  for  libel  depends  upon 
whether  the  publication  is  distributed  gratuitously,  or  upon 
payment  of  a  part  of  the  price  of  the  printing,  so  as  to  pre- 
vent a  wasteful  circulation. 

(a)  Address  by  both  Uooses  of  Parliament,  2  Pari.  Hist.  978. 
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According  to  various  precedents  to  be  found  in  the  pro- 
ceedings of  both  Houses  of  Parliament^  and  in  cases  decided 
in  Courts  of  Law,  a  different  course  might  undoubtedly 
have  been  pursued,  and  summary  proceedings  might  have 
been  instituted  against  the  party  bringing  an  action  for  the 
direct  purpose  of  calling  in  question  the  undoubted  privi- 
leges of  the  House  of  Commons,  and  appealing  to  an  in- 
ferior Court  to  have  those  privileges  over-ruled.  Not  only 
might  this  summary  proceeding  have  been  justified  by  what 
has  been  often  done  by  the  House  of  Commons  and  the 
House  of  Lords,  but  by  what  has  been  done  by  the  Court 
of  Exchequer  and  the  Court  of  Chancery,  and  by  other 
Courts  in  Westminster  Hall. 

It  has  been  thought  the  more  expedient  course  not  to 
seek  to  interrupt  this  action  by  any  extraordinary  stretch  of 
authority,  but  to  refer  the  case  to  the  consideration  of  this 
Court.  One  strong  argument  is,  that  it  is  much  better  to 
allow  justice  to  proceed  in  its  usual  course,  and  to  place  con- 
fidence in  the  constituted  tribunals  of  the  country.  There 
is  likewise  this  great  advantage  in  the  present  mode,  that  it 
gives  the  plaintiff  an  opportunity  of  denying  that  the  act  was 
done  under  the  authority  of  the  House  of  Commons,  and 
also  enables  him  not  only  to  deny  that  the  act  was  done 
under  the  authority  assumed,  but  to  plead  that  there  was  an 
excess.  The  two  Houses  of  Parliament  have  no  reason  to 
distrust  the  judges  of  the  common  law.  Formerly,  while 
the  judges  were  the  dependent  creatures  of  the  crown,  they 
were  the  enemies  of  the  people;  but  since  the  judges  were 
happily  made  independent,  they  have  steadily  supported  the 
privileges  of  Parliament,  equally  disregarding  the  favour  of 
the  crown,  and  despising  to  court  a  short-lived  and  despi- 
cable popularity. 

The  protest)  therefore,  is  respectfully  made,  that  the 
Houses  of  Parliament,  being  Courts  of  exclusive  juris- 
diction, are,  by  the  law  of  England,  the  sole  judges  of  their 
own  privileges,  and  that  no  action  can  be  maintained  for  an 
act  authorized  by  them. 


Stockdale 

V, 
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A  short  statement  of  the  record  only  has  been  given  on 
the  other  side;  but  it  is  considered  right  to  enter  into  it 
more  minutely,  and  to  consider  not  only  the  arguments  and 
authorities  brought  forward  for  the  plaintiff,  but  to  lay  be-      Hansard 
fore  the  Court  all  the  authorities  and  arguments  to  be  found  ^-.am^ynt  fo^ 
on  either  side,  which  bear  upon  the  subject.  defendants. 

On  examining  the  record  it  may  be  admitted  that  the  ExaiDinetion 
declaration  is  good  upon  the  face  of  it.     It  sets  out  a  pub- 
lication, which,  if  issued  to  the  world  without  authority, 
would  give*  to  the  plaintiff  a  just  cause  of  action ;  it  imputes 
to  the  plaintiff  that  he  had  published  an  obscene  book, 
which  was  found  in  the  hands  of  the  criminals  con6ned  in 
Newgate.    But,  when  it  is  admitted  that  this  is  a  crimi- 
natory publication,  it  is  not  admitted  that  it  is  a  libel.    A 
libel  is  a  criminatory  writing  published  without  just  occa- 
sion or  authority.     Suppose  that  there  had  been  an  action 
brought  for  preparing  an  indictment,  or  for  a  report  of  either 
House  of  Parliament  which  had  been  confined  to  the  use 
of  the  members,  or  for  a  letter  in  answer  to  an  inquiry  re-  Criminatory 
specting  the  character  of  a  servant,  the  same  admission  not  necessarily 
must  be  made,  because  the  declaration  would  disclose  what  li^^^l^* 
is  prima  facie  a  good  cause  of  action.     But  that  does  not 
admit  an  indictment  is  a  libel  ?  or  that  a  report  confined  to 
the  use  of  the  members  of  the  House  of  Commons  is  a 
libel  ?  or  that  an  answer  to  an  inquiry  respecting  the  cha- 
racter of  a  servant  is  a  libel  ?     Those  are  all  acknowledged 
to  be  publications  for  just  cause,  and,  whatever  loss  they 
may  occasion  to  the  subject  of  them,  it  is  damnum  absque 
injuria :  it  is  not  a  libel ;  and  no  action  can  be  maintained 
by  the  party  alleging  himself  to  be  defamed.    Much  ribaldry 
has  been  resorted  to  upon  this  subject.     A  libel-shop  has 
been  said  to  have  been  opened  by  the  House  of  Commons, 
— the  persons  who  use  that  language  not  being  able  to  ap- 
prehend the  distinction  between  a  criminatory  publication 
under  lawful  authority,  and  that  which  is  without  lawful 
authority,  and  issued  maliciously  and  with  the  intention  of 
defaming. 

To  this  declaration  there  is  a  plea  in  bar, — not  to  the 
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joritdiction, — and  that  perhaps  some  may  say  takes  away 
the  opportunity  of  contending  that  this  Court  cannot  judge 
of  the  existence  of  the  privilege  claimed. 

The  distinction  bet^veen  pleas  to  the  jurisdiction  and  pleas 
in  bar  is  well  known.  There  was  a  plea  to  the  jurisdiction 
in  the  case  of  The  King  v.  Williams  (a),  the  authority  of 
which  is  surrendered,  as  it  indeed  was  impossible  to  be  main- 
tained ;  but  by  surrendering  that  case,  the  plaintiflF  is  out  of 
Court.  With  the  exception  of  there  baring  been  in  that 
case  a  plea  to  the  jurisdiction,  instead  of  a  plea  in  bar,  the 
two  cases  are  identical. 

The  plea  to  the  jurisdiction  is  proper  when  the  defence 
is,  that  there  may  be  a  just  cause  of  action  triable  else- 
where, but  that  the  action  is  not  brought  in  the  proper 
forum;  as  if  ejectment  were  brought  in  the  Courts  of 
Westminster  for  land  held  in  ancient  demesne ;  but,  where 
a  Court  has  jurisdiction  over  the  subject-matter  disclosed 
in  the  declaration,  though  not  to  inquire  into  the  authority 
on  which  the  defence  is  founded,  there  a  plea  in  bar  is  the 
only  plea  that  can  be  pleaded. 

This  doctrine  was  considered,  and  fully  established,  in 
the  case  of  The  King  v.  Johmon  (6).  It  was  laid  down 
there,  that  a  plea  to  the  jurisdiction  is  bad,  unless  the  plea 
discloses  another  Court  where  the  question  is  cognizable. 

It  is  not  contended  that  there  is  another  Court  of  Law 
where  Mr.  Stockdale  might  have  redress  for  the  injury  in- 
flicted upon  him,  but  that  he  has  no  cause  of  complaint 
whatsoever.  The  defence  is,  that  the  writing  was  pub- 
lished by  the  authority  of  the  House  of  Commons  in  the 
exercise  of  their  privilege ;  that  it  is  a  lawful  publication, 
and  that  there  having  been  no  wrong,  there  is  no  remedy. 
But  by  this  plea  it  is  not  at  all  admitted  that  the  Court  can 
entertain  the  question  of  privilege.  This  may  be  illustrated 
by  similar  actions,  where  the  defence  arises  not  upon  the 
act  of  either  House  of  Parliament,  but  upon  the  proceed- 
ings of  a  court  of  justice. 

Suppose,  in  an  action  of  trespass  and  false  imprisonment 
{a)  13  How.  St.  Tr.  1369.  {b)  6  East,  583. 
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that  the  defendant  jostified,  allegbg  that  the  plaintiff  was         18S9. 
taken  under  a  ca.  sa.  upon  a  judgment  of  the  Common       *^*%"^ 

imt  t  •       4-i  t  J  .  .  It,  StOCKDALE 

I'leaSy  this  Court  could  not  inquire  as  to  whether  that  i,. 

judgment  was  right  or  wrong.     Suppose  that  the  justifica-      ^/'''k^^ 

don  were  under  the  sentence  of  a  Criminal  Courts  that  the  Anmment  for 

plaintiff  had  been  tried  and  convicted,  and  sentenced  to  defendants. 

imprisonment,  the  propriety  of  that  judgment  could  not  be  Instances 

inquired  into  upon  a  demurrer  to  the  plea ;  then  shall  it  be  ^f  action."^ 

said  that,  upon  such  a  justification,  privilege  in  every  case 

is  to  be  decided  in  a  Court  of  Law  ?    To  that  extent  the 

argument  on  the  other  side  goes.    It  is  said  the  times  of 

ignorance  and  tyranny   have  passed  away,   during  which 

alone  was  privilege  respected;    and  now  every  privilege 

claimed  by  either  House  of  Parliament  is  to  be  submitted 

to  the  consideration  of  every  Court  of  Law ;  because,  of 

course,  there  is  no  distinction  in  this  respect  between  the 

Court  of  Queen's  Bench,  and  the  county  court,  or  hundred 

court,  or  the  lowest  court  in  the  kingdom.     Suppose  that, 

to  an  action  of  trespass  and   false  imprisonment  in  this 

Court,  it  were  pleaded,  by  way  of  justification,  that  the 

plaintiff  being  summoned  to  attend  the  bar  of  the  House  of 

Commons  did  not  attend,  and  therefore  he  was  committed ; 

or  that,  having  attended,  he  prevaricated*  and  therefore  was 

committed ;  upon  a  demurrer  to  such  a  plea  would  it  be 

open  to  this  Court  to  say  that  the  House  of  Commons  has 

no  right  to  summon  witnesses,  or  to  commit  a  witness  for 

prevarication  ?     Suppose  that  a  member  is  committed  for 

some  outrage  in  the  House-:— for  words  spoken  in  his  place 

— or  for  assaulting  the  Speaker  in  the  chair — he  brings  an 

action  of  trespass  and  false  imprisonment — the  commitment 

under  the  authority  of  the  House  is  pleaded  in  bar  to  the 

action, — would  it  be  competent  for  this  Court  to  decide 

that  there  was  no  privilege  in  the  House  of  Commons  to 

commit  a  member  for  words  spoken  in  his  place,  or  for 

assaulting  the  Speaker  in  the  chair  ?    From  the  manner  in 

which  the  case  has  been  argued,  every  privilege,  not  only  of 

the  House  of  Commons,  but  of  either  House,  may  be  brought 

before  the  lowest  tribunal  in  the  country,  and  may  be  sub- 


16  CASES  IN  TU£  QUEEN's  BENCH, 

18S9.        jected  to  their  judgment;  and  it  will  depend  upon  the 
^"^"^"^^      opinion  of  an  attorney's  clerk^  sitting  as  an  assessor  for  the 

Stock  DAI.E 

^.  sheriff,  or  for  the  steward  of  the  lord  of  the  manor,  what 

Hansard      g\^^i\  (^^  l[^Q  determination  upon  the  nicest  and  most  im< 
and  others.  .  .  '^ 

An^ument  for    P^^^^^  questions  of  privilege. 

defendants.  When  it  is  pleaded  in  bar  that  this  act  was  done  by  the 

authority  and  command  of  the  House  of  Commons,  the 
Court  is  respectfully  informed  that  it  is  authorized  by  the 
House,  and  was  done  in  the  exercise  of  privilege,  and  the 
Court  is  called  upon  to  give  judgment  for  the  defendants, 
without  inquiring  into  the  existence  of  that  privilege. 
Plea  consist-  This  plea  is  consistent  with  the  doctrine  that,  by  the  law 
sivelurisdic-""  ^^^  privileges  of  parliament,  the  two  houses  have  the  sole 
ttonofCom-  and  exclusive  jurisdiction  to  determine  upon  the  exist- 
ence and  extent  of  their  privileges.  Just  as  a  plea  under  a 
commitment  by  the  Court  of  Common  Pleas  or  Exchequer, 
for  a  contempt,  would  be  consistent  with  the  doctrine  that 
those  Courts  have  the  sole  and  exclusive  jurisdiction  to  de- 
termine  what  shall  be  a  contempt.  This  plea  is  likewise 
consistent  with  the  doctrine^  that  for  a  Court  of  Law  to  decide 
upon  matters  of  privilege  contrary  to  the  law  of  parliament, 
as  settled  by  the  determination  of  the  two  Houses  of  Par- 
liament, would  be  erroneous,  and  a  breach  of  the  privileges 
of  parliament.  Certain  resolutions  of  the  House  of  Com- 
mons have  been  alluded  to,  as  if  they  were  intended  to  be 
in  the  smallest  degree  in  derogation  of  the  powers  and 
authorities  of  courts  of  justice,  or  were  at  all  inconsistent 
with  tlie  reverence  due  to  judges.  They  had  no  such  in- 
tention. [The  Attorney-General  then  stated  the  plea.]  To 
this  plea  there  is  a  special  demurrer, — not  for  any  inform- 
ality ;  admitting,  therefore,  that  the  document  had  become 
part  of  the  proceedings  of  the  House  of  Commons,  and  was 
published  by  the  authority  of  the  House :  but  the  causes  of 
demurrer  set  forth  consist  of  certain  truisms,  which  of 
course  are  all  admitted. 

No  power  is  claimed  in  the  House  of  Commons  to  su- 
persede, siifpend,  or  alter  the  law  of  the  land,  or  to  create 
any  new  privilege  to  themselves;  but  only  the  power  to  de- 


Stockdale 
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dare  what  is  the  law  of  the  land  respectnEig  privilege^  which         i839. 
is  part  of  the  lex  terra.    The  House  of  Commons  and  the 
House  of  Lords  are  the  proper  tribunals  to  which  the  ad- 
ministration of  that  peculiar  branch  of  the  law  is  entrusted      Hansard 

and  others. 
by  the  constitution ;  but,  in  declaring  M'hat  is  privilege,  they  y^reument  for 

have  no  right  to  alter  the  law  of  the  land  any  more  than  defendants. 

this  Court,  when  a  question  of  common  law  comes  before 

it,  to  alter  the  common  law  without  being  guilty  of  a  great 

offence.    The  House  of  Commons  canuot  create  any  new  Claim  of 

privilege  of  their  own  authority;  that  would  be  altering  the  oJyTo^clare 

law  of  the  land.     But  they  have  the  power  of  saying  what  ^^f  |a^  of 

is  the  law  of  Parliament ;  as  it  is  entrusted  to  this  Court  to 

say  what  is  the  common  law, — and  an  assumption  of  a 

greater  power  by  either  House  of  Parliament,  or  by  the 

Courts  of  Law,  would  undoubtedly  be  dangerous  to  life, 

liberty,  property,  and  character.    There  being,  therefore, 

no  informality  pointed  out  in  the  plea,  it  is  submitted  to  be 

quite  clear  that  upon  this  record  the  defendants  are  entitled 

to  judgment. 

Three  propositions  are  relied  upon  by  the  defendants.  Propositions 
First,  as  the  alleged  grievance  for  which  the  action  is  brought  ^efendantsf 
arises  from  an  act  of  the  House  of  Commons  in  the  exer- 
cise of  privilege  claimed  by  them,  the  question  of  privilege 
is  raised  directly,  and  this  Court  has  no  jurisdiction  to  in- 
quire into  the  existence  of  the  privilege,  and  is  bound  to 
give  judgment  for  the  defendants. 

Second,  if  the  question  of  privilege  were  supposed  to 
arise  in  this  case  incidentally,  instead  of  directly,  still  upoQ 
this  record  the  Court  cannot  inquire  into  the  existence  of 
the  privilege,  and  is  bound  to  give  judgment  for  the  de- 
fendants. 

Third,  under  a  solemn  protest  that  this  question  is  not 
within  the  jurisdiction  of  this  Court,  it  will  be  shewn  that, 
if  it  were  open  to  inquire  into  the  existence  of  the  privilege, 
the  privilege  does  exist,  and  the  Court  is  bound  to  give 
judgment  for  the  defendants. 

VOL.  II.  c 
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I.  There  can  be  no  doubt|  that  what  is  complained  of  here 

g"*  "  ^       must  be  taken  to  have  been  done  by  the  authority  of  the 

V.  House  of  Commons,  and  that  if  the  order  of  the  House  of 

and  others.    Commons  amounts  to  a  justification*  there  is  a  justification. 

Argument  for       The  word  privilege  is  applied  to  two  matters  which  are 

defendanto.       ^g,.y  Jigtinct  from  each  other.     There  is,  first,  privilege  by 

First  propoBi-   which  members  are  exempt  from  arrest,  and  enjoy  certain 

power  claimed  ^^^^r  personal  immunities,  formerly  extending  to  their  ser* 

b^  the  H.  of     vants,  till  abrogated  by  act  of4>arliament  (a) — not  tacitly  aban- 

dommons  it  a 

privilege.         doned,  as  is  supposed  by  some.    There  is  another  branch 

of  privilege  which  may  more  properly  be  called  the  power 
belonging  to  each  House  of  Parliament  as  a  body,  as  the 
power  to  summon  witnesses,  the  power  to  require  the  pro- 
duction of  papers  and  records,  the  power  to  commit,  the 
power  to  print  for  the  use  of  the  members,  which  is  not 
disputed,  and  the  power  to  print  any  part  of  their  proceed*- 
ings  for  public  information,  which  is  to  be  established.  All 
these  are  considered  within  the  general  word  privilege.  It  is 
in  the  latter  sense  that  the  power  in  question  is  to  be  con- 
sidered privilege,  being  a  power  belonging  to  the  House  of 
Commons  as  a  body.  It  is  a  power  which  is  claimed  by 
them  for  the  public  benefit.  Still  it  ranges  itself  within  the 
law  of  privilege  just  as  much  as  any  personal  exemption. 
[Lord  Denman  C.  J.  The  word  privilege  does  not  occur 
in  this  record  at  all.]  Privilege  is  not  mentioned  eo  nomine. 
The  plea  sets  out  the  substance  of  the  thing.  It  was 
unnecessary  to  allege  that  this  was  a  privilege ;  it  is  shewn 
.to  be  a  power  exercised  by  the  House,  just  as  in  Burdett 
V.  Abbot  (6),  where  also  the  justification  did  not  rely  on  the 
privilege  of  Parliament  by  that  name.  When  an  act  is  jus- 
tified under  the  authority  of  either  House  of  Parliament,  the 
word  privilege  need  not  be  used.  When  it  is  shown  to  be  the 
act  of  either  House,  the  Courts  of  Law  are  satisfied.  Where 
there  is  a  commitment — as  in  Lord  Shaftesbury^ s  case(c), 
and  the  case  of  The  Queen  v.  Paty  (rf),  and  in  Fhwefs 

(fl)  See  10  Geo,  3,  c.  50.  (c)  6  How.  St.  Tr.  1269. 

(6)  14  East,  1.  \d)  2  Ld.  Raym.  1105. 
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cM»e  (a),  and  Rex  ▼•  Hobhause  {b) — the  return  to  the        i889. 

faabeaa  corpus  does  not  make  use  of  the  word  privilege.      ^'^^'^^^ 
.     .  i  o        Stockdale 

This  power  of  publishing  for  the  use  of  the  members,  and  «. 

for  the  information  of  the  constituent  body,  is  just  as  much     ^j'^t^*^ 

privilege,  if  it  does  exist,  as  the  power  of  summoning  wit*  ^,f  m„eat  for 

nesses,  the  power  of  committing  for  prevarication,  or  any,  defendants. 

the  most  uncontested  power  belonging  to  either  House  of 

Parliament 

It  must  be  taken  that  this  act  of  which  the  plaintiff  com-  Exercised  by 

plain*  is  the  act  of  the  House  of  Commons  in  the  exercise  ^^^^  wit^ii 

of  privilege;  and  it  is  an  act  done  by  them  within  their  their  general 
_..,..  ,     .  -  -  ,  .    junsdiction; 

general  jurisdiction,     it  is  not  necessary  to  labour  this 

point,  because  whatever  act  is  done  by  either  House,  when 
it  cornea  to  be  considered  in  a  Court  of  Law,  must  be  sup- 
posed to  be  within  the  jurisdiction  of  the  House,  and  every 
intendment  is  to  be  made  in  favour  of  it.  But  this  act,  in 
ordering  the  publication  of  this  report,  was  undoubtedly 
within  the  general  jurisdiction  of  the  House  of  Commons. 
It  is  admitted  that  the  House  may  lawfully  print  and  pub- 
lish their  proceedings,  so  that  they  are  not  criminatory. 
This  is  alleged  to  have  been  printed  and  published,  by  order 
of  the  House  of  Commons,  as  part  of  their  proceedings ; 
the  demurrer  allows  that  it  is  part  of  their  proceedings. 
Then  it  is  not  denied  that  either  House  of  Parliament  may 
print  and  publish  whatever  they  please,  even  if  it  be  cri- 
minatory, for  the  use  of  their  members,  so  that  it  be  con- 
fined to  the  members  of  the  House  —-a  distinction  which  it 
is  impossible  to  support. 

This  is  a  proceeding  of  the  House  of  Commons,  and  ad-  might  have 
mitted  to  be  so,  just  as  much  as  any  examination  at  the  bar  i„  q^^^  ^nyg. 
of  the  House  of  Commons,  or  any  report  of  a  committee. 
There  might  have  been  a  select  committee  appointed  to 
inquire  into  the  state  of  prisons,  and  the  report  of  that  com- 
mittee to  Ae  House  would  have  contained  the  examination 
of  these  inspectors, — which,  when  adopted  by  the  House, 
would  have  been  beyond  all  question  part  of  their  proceed- 

(a)  8  T.  R.  314.  (b)  3  B.  &  Aid.  420;  S.  C.  2  Chitt.  207. 
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1839.        ings.    So  those  inspectors  might  have  been  examined  at  the 
^*^*^^**^      bar,  their  examination  might  have  been  taken  down  and 
V.  entered  upon  the  journals,   and  entered  upon  the  votes, 

^i^^'h^^  and  that  would  have  been  part  of  the  proceedings  of  the 
Areument  for  House,  For  auy  thing  that  appears,  there  may  have  been 
de^ndants.  a  debate  upon  the  subject  of  prisons.  This  report  and  the 
reply  may  have  been  read  from  the  beginning  to  the  end ; 
tlie  House  may  have  deliberated  upon  them,  and  may  have 
ordered  them  to  be  entered  in  their  journals.  This  pub- 
lication is  a  proceeding  of  the  House,  therefore,  just  as 
much  as  a  bill  that  may  be  passing  through  Parliament,  or 
any  of  its  resolutions  or  votes,  whether  legislative  or  inqui- 
sitorial. The  same  remark  applies  to  the  original  report 
and  to  the  reply.  The  one  was  laid  before  the  House  un« 
der  the  special  provisions  of  the  act  of  parliament,  and  the 
other  was  ordered  to  be  laid  before  the  House ;  by  a  vote 
of  the  House  it  was  ordered  to  be  printed ;  it  is  alleged  to 
be  part  of  the  proceedings  of  the  House,  and  published  as 
part  of  its  proceedings, — which  the  demurrer  admits. 
If  the  defend-  The  question  arises  whether  an  action  can  be  maintained 
the^SMaker  '  *'g'=^"^8^  ^^^^^  defendants,  as  printers  of  the  House,  for  this 
and  all  the  act,  which  was  done  by  the  authority  of  the  House,  in  pub- 
liable,  lishing  this  report  as  part  of  the  proceedings  of  the  House. 
It  may  just  as  well  be  averred  that  an  action  will  lie  against 
the  Speaker.  Though  The  King  v.  Williams  (a)  has  been 
renounced,  it  must  be  insisted  that  the  Speaker  and  all  the 
members  of  the  committee,  and  all  the  members  of  the 
House  of  Commons  who  concurred  in  the  vote,  would  be 
liable.  The  authority  for  doing  the  act  originates  in  the 
resolution  of  the  House  of  Commons.  When  the  House  of 
Commons  comes  to  a  vote  that  an  individual  shall  be  com- 
mitted, and  that  the  Speaker  is  to  make  out  the  warrant, 
and  the  Speaker  makes  out  the  warrant,  and  an  action  is 
brought  against  the  Speaker, — is  not  that  for  an  act  which 
is  to  be  considered  done  in  Parliament?  It  is  by  the 
authority  of  Parliament,  and  by  the  order  of  the  House, 

(fl)  18  How.  St.  Tr.  1369. 


EASTER  TERM,    JI  VICT.  21 

that  the  act  is  done ;  and  if  it  were  not  for  the  privilege,  it         1839. 

is  quite  clear  that  all  the  members  of  the  House  of  Com-     e^''^'^^*^ 
^  ,  Stockdals 

mons  that  concur  in  the  vote  would  be  liable  to  an  action.  v. 

This  test  therefore  is  suggested, — setting  aside  privilege, —     wfd  others. 
who  would  be  liable  for  the  grievance  complained  of?     If  Aif^ument  for 
the  members  of  the  House  of  Commons  would  be  liable,  defendanu. 
then   it  is  an  act  done  in  Parliament,  and  the  members 
would  be  liable,  because  the  act  is  done  under  their  autho- 
rity and  b;  their  command.    Where,  therefore,  is  the  line 
to  be  drawn  ?     If  Messrs.  Hamard  are  liable  as  the  servants 
of  the  House,  acting  by  the  direct  authority  and  command 
of  the  Honse,  the  Speaker  would  be  liable.     If  the  Speaker 
would  be  liable,  the  members  of  the  committee  who  super- 
intended the  publication  of  this  report  would  be  liable;  and 
where  is  the  line  to  be  drawn,  without  saying  that  an  action 
could  be  maintained  against  any  member  who  concurred  in 
the  vote  for  printing  and  publishing? 

But  it  is  submitted  that  this  being  a  question  of  privi*  The  question 
lege,  and  the  question  arising  directly  upon  the  record,  the  arises'heire 
Court  is  not  permitted  to  consider  whether  the  privilege  directly, 
exists  or  not.     It  clearly  is  a  question  of  privilege.     The 
point   is,    whether  the    House    of  Commons    have    the 
power  which  they  claim.     Wherever  the  question  is  whe- 
ther either  House,  as  a  House  of  Parliament,  has  the  power 
to  do  a  particular  act  which  it  has  done,  that  is  a  question 
of  privilege — privilege  not  being  to  be  confined  to  personal 
immunity,  as  freedom  from  arrest,  but  extending  to  all  the 
powers  that  belong  to  either  House  of  Parliament  as  a 
body. 

Then  this  being  a  question  of  privilege,  the  next  propo*  Where  the 
sition  IS,  that  it  arises  directly,  and  therefore  over  this  ques-  ^^^^  cogni- 
tion no  Court  of  Common  Law  has  any  jurisdiction.     The  aance,  the 
cases  of  Lkmne  v.  Walsh  {a)t  Benyan  v.  Evelyn  {b),  and  incidentallyi 
Barnardiston  v.  Soame{c),  have   been   cited.      The   last 
was  no  question  of  privilege  whatever.    It  was  held  in  that 

(a)  1  HalSi  41>  3d  ed.  (c)  6  How.  St.  Tr.  1063i 

(6)  O.  Bridgmao,  3^4. 
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case,  in  the  first  instance,  that  an  action  could  be  main- 
tained for  a  double  return,  the  judgment  being  afterwards 
reversed  upon  writ  of  error,  when  it  was  held  that,  at  com- 
mon law,  no  such  action  could  be  maintained.  In  Benyen 
y*  £i;e/^fi(a)  and  Donne  v.  Wahk(h)  the  question  of  privi- 
lege did  arise ;  but  did  it  arise  directly  7  It  arose  incident 
tally;  and  no  case  has  been  or  can  be  cited  in  which  the 
Courts  of  Common  Law  have  taken  cognizance  of  a  ques- 
tion of  privilege  arising  directly,  except  Hex  v.  WiUiams{c), 
which  is  renounced. 

No  case  being  cited  in  which  the  question  of  privilege 
arising  directly  was  entertained  by  a  Court  of  Common  Law, 
various  instances  can  be  adduced  to  shew  that,  wherever  the 
question  has  arisen  directly,  with  the  exception  of  Rex  v. 
WiUiami  (c),  the  Courts  of  Common  Law  have  expressly 
declared  they  had  no  jurisdiction ;  and  it  would  be  strange 
if  they  had,  because  this  would  be  an  appeal  from  what 
amounts  to  an  adjudication  by  a  superior  court,  to  a  court 
which  is  clearly  subordinate* 

The  instance  in  which  the  point  has  most  frequently  been 
raised,  is  where  writs  of  habeas  corpus  have  been  sued  out 
upon  commitments  by  the  two  Houses  of  Parliament.  Upon 
the  return  to  the  habeas  corpus,  stating  that  the  party  ap- 
plying for  the  writ  was  committed  by  the  Lords,  or  Com« 
mons,  what  have  the  Courts  uniformly  said  ?  **  We  have  no 
jurisdiction,  be  the  commitment  right  or  wrong.  Here  you 
can  have  no  redress/'  They  have  said  that  there  would  be 
a  conflict,  always  to  be  avoided,  between  the  Courts  of  Law 
and  the  Houses  of  Parliament,  if  the  propriety  of  such  a 
commitment  were  to  be  inquired  into.  They  have  said  that 
the  question  arose  directly^  whether  the  Houses  of  Parlia- 
ment had  the  power  of  commitment  which  they  assumed ; 
and  therefore  a  Court  of  Common  Law  would  not  take  cog-^ 
nizance  of  the  question. 

Again,  where  an  action  of  trespass  and  false  imprison* 


(a)  O.  Bridgman,  394. 
(6)  1  Hats.  41,  3d  ed. 


(c)  13  How.  St.  Tr.  1370. 
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ment  is  brought  for  a  cominiimenty  there  the  question  arises 
directly.    It  cannot  be  said  that  the  question  arises  directly    ^ 
only  where  the  declaration  discloses  the  manner  in  which  v. 

the  grievance  was  committed.     Although  the  declaration     ^^o^ben. 
neither  uses  the  word  privilege,  nor  shews  that  any  question  Areument  for 
of  privilege  could  arise,  still  it  cannot  be  said  that  the  ques-  defeadauts. 
tion  can  never  arise  directly,  if  it  be  disclosed  by  the  plea. 
In  an  action  of  trespass  and  false  imprisonment,  by  either 
House  of  Parliament,  there  being  a  justification  under  the 
order  by  which  the  commitment  takes  place,  does  not  the 
questkm  arise  directly  ? 

This  question  arises  directly  where  there  is  an  act  of  Definition  of 
either  House  which  is  sought  to  be  overruled.   Where  the  act  Jri.Si'dilec^ 
comptaiHcd  of  is  justified  by  the  authority  of  either  House,  /y. 
in  those  cases  the  question  whether  the  House  has  that  pri- 
vilege or  not  directly  arises. 

It  undoubtedly  so  arises  in  the  instance  of  an  action  Instances 
of  trespass  and  false  imprisonment,  where,  by  way  of  qaestion  of 
plea  in  bar,  there  is  a  commitment  by  either  House  pleaded  privilege  arises 
by  the  defendant,  witli  a  demurrer  to  the  plea.  No  ques- 
tion can  arise  more  directly.  Does  not  the  question  of 
privilege  arise  just  as  directly  here?  This  is  not  an  action 
of  trespass  for  an  injury  done  to  the  person ;  but  it  is  an 
action  upon  the  case  for  an  alleged  injury  to  the  reputation 
of  the  plaintiff;  and  the  justification  is  under  the  authority 
of  the  House  of  Commons.  In  Burdett  v.  Abbot  (a)  the 
question  arose  directly,  that  being  an  action  of  trespass. 
Would  it  not  have  arisen  directly  in  the  same  manner  if  Sir 
Francis  Burdett  had  brought  an  action  for  a  libel,  consider* 
ing  the  warrant  of  the  Speaker  a  libel,  which  he  might  have 
done^  and  raised  the  question  just  as  much  as  by  his  bring-* 
iog  an  action  of  trespass  and  false  imprisonment  ?  Sup- 
pose that  be  bad  declared  that  Mr.  Abbot,  maliciously  in* 
tending  to  defame  him,  had  published  a  wicked  and  scanda- 
lous libel,  containing  therein  a  statement  that  Sir  Frafu:is 

(a)  14  East,  1;  4  Taunt.  401 ;  5  Dow,  165. 
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1839.        Burdett  had  published  a  gross  and  scandalous  libel  upon 

the  House  of  Commons^ — that  would  have  been  as  good  a 

cause  of  action  as  is  disclosed  by  the  present  declaration. 

^d'^'h'^^      A  plea  would  have  been  necessary;  and  the  plea  would 

Arsument  for   ^^^^  h^^n  the  vote  of  the  House  of  CommonS|  ordering  Sir 

defendants.      Francis  Burdett  to  be  sent  to  the  Tower  under  a  warrant 

from  the  Speaker.    The  alleged  libel  was  the  warrant  by 

which  the  intention  of  the  House  of  Commons  was  to  be 

carried  into  effect;  and  the  question  of  the  privilege  or 

power,  in  the  House  of  Commons,  to  commit  one  of  its 

members,  upon  such  a  complaint,  would  have  arisen  as 

directly  in  an  action  upon  the  case,  as  it  arose  directly  in 

the  action  for  trespass  and  false  imprisonment. 

Suppose  an  action  were  brought  against  the  sheriff  for 
the  escape  of  a  person  arrested  for  debt,  and  he  were  to 
plead  that  the  party  was  discharged  by  the  authority  of  the 
House  of  Commons,  that  the  party  discharged  had  been 
elected  a  member  of  Parliament,  and  by  the  Speaker's 
warrant  was  discharged,  and  there  were  a  demurrer  to  the 
plea.  The  question  most  undoubtedly  would  arise  directly, 
for  the  Court  would  be  called  upon  to  determine  whether 
the  House  of  Commons  had  a  right  to  discharge  from  prison 
that  individual  confined  for  debt,  who  was  elected  a  mem- 
ber of  their  House.  It  therefore  never  can  be  taken  as  a 
test  whether  the  declaration  discloses  the  question  of  privi- 
lege. Where  it  arises  incidentally,  it  is  perhaps  necessary 
that  the  Court,  resorting  to  the  best  means  of  information  it 
can  possess,  should  decide  the  question.  An  action  is 
brought  for  goods  sold  and  delivered.  If  the  defendant 
pleads  he  is  a  member  of  the  House  of  Commons,  and  that, 
as  a  member  of  the  House  of  Commons,  he  is  privileged 
from  being  sued  while  Parliament  is  sitting,  and  merely 
concludes  his  plea  by  that  allegation,  the  question  there, 
whether  there  be  such  a  privilege,  arises  incidentally. 
Where  there  is  no  resolution  of  the  House  of  Commons 
which  is  vouched,  where  there  is  no  act  of  the  House  of 
Commons  which  is  complained  of,  and  there  is  do  adjudica^ 
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tioo  of  the  House  brought  before  the  Court,  and  there  is         1839. 

simply  a  claim  by  the  individual  sued  that  he  is  not  bound     ^^"^^"^^^ 

Stockdale 
to  answer  to  the  action,  under  such  circumstances  necessity  i,. 

may  require  that  the  question  should  be  inquired  into.      Haksard 
Absurd  consequences  would  follow  if,  upon  the  mere  claim  j^rgmQ^Q^  f^^ 
that  there  is  privilege,  without  any  adjudication  of  either  defendants. 
House  of  Parliament  for  the  existence  of  that  privilege  be- 
ing brought  before  the  judges,  they  were  to  stay  their  pro- 
ceedings.  Necessity,  therefore,  may  require  that,  where  the  Necessity  for 
question  of  privilege  arises  incidentally,  the  Courts  should  ^i^'Since"'^ 
decide  it.    But  necessity,  which  gives,  also  limits,  the  juris-  where  ciues- 
diction,  and  it  is  only  where  it  is  necessary  that  the  existence  cidentalW. 
of  the  privilege  should  be  bquired  into,  that  the  power  to 
inquire  can  be  exercised.    Where  an  act  of  either  House  of 
Pariiament  is  complained  of,  there  is  no  such  necessity.    It 
appears  that  the  privilege  has  been  claimed  and  acted  upon, 
and  is  asserted  by  the  superior  Court ;  and  for  that  reason 
all  that  the  Court  of  Law  has  to  do,  is  to  give  effect  to  the 
adjudication  upon  the  existence  of  the  privilege.     No  diffi- 
culty arises.    Where  any  question  which,  generally  speak- 
ing, is  referred  to  a  Court  of  exclusive  jurisdiction,  does 
mcidentally  arise  before  another  court,  the  rule  is,  that  the 
judgments  of  the  court  of  exclusive  jurisdiction  are  conclu- 
sive.     Questions  of  privilege  belong  exclusively  to  the 
Houses  of  Parliament,  which  for  this  purpose  are  Courts  of 
exclusive  jurisdiction. 

The  object  in  allowing  privilege  to  the  House  of  Com«» 
mons  was,  that  it  might  be  independent  of  the  Crown  and 
of  the  House  of  Lords,  and  that  it  might  usefully  exercise 
the  functions  assigned  to  it  by  the  constitution.  Without 
the  power  of  deciding  upon  its  privileges  proprio  vigore,  it 
never  could  have  been  protected. 

One  ground  which  shews  that  on  questions  of  privilege  Law  of  Parlia- 
the  two  Houses  of  Parliament  have  an  exclusive  jurisdic-  ^^^  °^  P*'^ 
tion  is,  that  the  Law  of  Parliament  is  different  from  the  mon  Law. 
Common  Law.     It  is  part  of  the  lex  terra.     So  is  Equity; 
so  is  the  law  that  prevails  in  the  Ecclesiastical  Courts;  so 
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18S9.        ^  ^^®  '^^  ^^^^  prevails  in  the  Court  of  Admiralty.    Those 
are  all  branches  of  the  lex  terra,  but  they  are  not  the  Com- 
mon Law.    This  Court  is  not  supposed  to  be  acquainted 
Hansard     with  Equity,  which  is  to  be  administered  by  the  Courts  of 
.  '    Equity;  nor  with  the  Law  of  Parliament,  the  administra- 

defendants.  tiou  of  which  is  entrusted  to  the  two  Houses  of  Parliament. 
L'k  Vn  '  T^^^^  law  is  entirely  different  from  the  Common  Law»  and  is 
and  Prize        not  supposed  to  be  known  to  Common  Lawyers.     Equity 

sive  tribunal,  jurisdiction  over  Equity.  No  action  can  be  maintained  for 
a  breach  of  trust.  There  may  be  a  good  remedy  for  a 
cestui  que  trust,  or  person  beneficially  interested,  in  the 
Court  of  Chancery,  but  this  Court  looks  only  to  the  legal 
estate,  the  incidents  of  which  are  governed  by  the  rules  of 
Common  Law. 

This  branch  of  the  law,  called  the  Law  of  Parliament,  is 
entirely  different  from  the  Common  Law.  It  is  not  even 
necessarily  a  part  of  the  Law  of  England.  Parliament  is 
now  the  Parliament  of  the  United  Kingdom  of  England, 
Scotland  and  Ireland.  The  judges  of  the  Court  of  Queen's 
Bench  can  as  little  take  notice  of  the  Law  of  Parliament,  as 
the  judges  of  the  Court  of  Session  in  Scotland.  How  are 
they  to  get  at  the  Law  of  Parliament?  If  an  action  for 
trespass  and  false  imprisonment  is  brought  before  the 
Court  of  Session  in  Scotland,  and  there  is  a  justification 
under  the  authority  of  either  House  of  Parliament,  there 
can  be  no  doubt  that  that  tribunal  would  consider  the  de- 
fence as  conclusive,  and  would  not  inquire  whedier  the 
privilege  existed  or  not;  for  how  could  they  get  at  the 
knowledge  of  privilege?  They  are  not  English  lawyers, 
and  can  hardly  be  supposed  to  have  access  to  the  journals 
of  the  two  Houses  of  Parliament,  if  a  search  among  those 
journals  would  give  them  the  necessary  mformation.  They 
must  say  it  is  a  question  of  privilege,  and  a  question  alieni 
fori. 

The  same  question  might  arise  in  a  court  in  the  Colo* 
uies.    The  question  might  arise  in  one  of  those  Colonies 
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where  the  Dutch  Law  prevails,  or  the  French  Law,  or  the        1839. 
Spanish  Law.    There  might  be  an  action  brought  in  such    g^" 
a  court  for  a  libel,  the  publication  being  by  the  authority  of  «• 

the  House  of  Commons,  or  for  false  imprisonment,  the  im-    ^^d  othero- 
prisonment  being  by  the  authority  of  the  House  of  Com-  Argument  for 
mons.    Then  shall  it  be  said  that  at  the  Cape  of  Good  defendaots. 
Hope,  or  the  Mauritius,  or  Trinidad,  the  Court  (the  ques- 
tion arising  directly — there  being  a  justification  under  the  Conseqoences 
authority  of  either  House,  which  is  admitted  to  be  true  in  co^j^bfe  in 

pomt  of  feet)  would  be  justified  in  inquiring  whether  the  Courts  of 
t7  r  t^  t^     ti  i.  ^  ,  1^     Westminster 

House  of  Lords,  or  the  House  of  Commons,  have  the  Hall. 

right  that  they  assume  ?  Would  not  the  Colonial  Court  be 
bound  by  the  authority  of  the  Houses  of  Parliament  i  If 
not,  observe  one  of  the  consequences.  The  Court  over- 
rules the  privilege.  Then  the  privileges  of  the  House  of 
Commons  are  to  be  at  their  mercy,  and  the  person  who  has 
acted  under  the  authority  of  the  House  is  to  be  punished 
by  them  according  to  their  discretion.  And  then  to  what 
tribunal  is  the  appeal  i  The  appeal  from  the  Colonies 
would  be  to  the  King  in  Council,  and  the  privileges  of  both 
Houses  of  Parliament  would  come  before  the  King  in 
Council,  or  such  councillors  as  the  ministry  of  the  day,  to 
answer  a  particular  purpose,  might  think  fit  to  summon. 
So  that  whatever  power  the  Court  of  Queen's  Bench  has 
to  consider  the  question,  the  Hundred  Court,  the  Borough 
Court,  the  Court  of  Session,  the  Sheriff's  Court  in  Scot- 
land, the  Courts  before  any  fiaillie  in  Scotland,  and  every 
Colonial  Court  in  the  empire,  has  the  same  power. 

The  next  consideration  is  the  subordination  of  the  Courts  Coarts  of  Law 
of  Law  to  the  Houses  of  Parliament.    The  incompetency  ^rUament! 
of  this  Court  to  decide  a  question  of  privilege,  where  it 
arises  directly,  may  be  proved  from  the  subordination  of  the 
Courts  of  Law  to  the  Houses  of  Parliament. 

It  has  been  truly  said,  that  formerly  the  Peers  and  Com- 
mons sat  in  one  chamber  and  formed  one  body.  The  sepa^ 
ration  certainly  did  not  take  place  till  the  latter  end  of  the 
reign  of  Hetny  the  Third ;  some  say  not  even  till  the  reign 
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of  Edward  the  First.  At  that  time  the  courts  of  justice 
were  established  ;  they  had  the  same  powers  that  they  now 
enjoy.  When  Parliament  sat  as  one  chamber,  were  not  the 
Courts  of  Law  subordinate  to  Parliament  ?  for  not  only  was 
there  a  writ  of  error  from  the  Courts  of  Law  to  Parliament, 
but  the  Courts  of  Law,  it  is  well  known,  were  in  the  habit 
of  consulting  Parliament  before  they  decided  upon  any 
question  of  difficulty  and  importance  that  arose.  Shall  it 
be  said  that  at  that  time  of  day,  before  the  division  of  Par- 
liament into  two  chambers,  an  act  that  was  done  by  the 
whole  Parliament  might  be  reviewed  by  a  Court  of  Law, 
the  appeal  being  from  that  Court  of  Law  to  the  Parliament, 
and  not  from  the  Parliament  to  that  Court  of  Law  ?  Would 
it  not  have  been  a  gross  absurdity  to  suppose  that  an  act 
done  by  Parliament  could  be  questioned  in  an  inferior 
tribunal? 

A  division  took  place ;  but  suppose,  before  that  division, 
there  had  been  a  commitment  by  the  Parliament,  could  the 
validity  of  that  commitment  have  been  inquired  into  by  any 
Court  of  Common  Law?  There  being  an  adjudication  by 
the  Parliament  that  a  particular  act  should  be  done,  and 
an  action  being  brought  for  that  act  so  ordered  to  be  done, 
and  it  appearing  upon  the  record  that  it  was  done  by  the 
authority  of  Parliament,  an  appeal  lying  from  the  Court  of 
Common  Law  to  Parliament,  could  a  Court  of  Common 
Law  have  decided  upon  the  legality  of  an  adjudication  by 
Parliament  ?  Suppose  that,  before  that  division,  the  Par- 
liament had  ordered  that  a  particular  paper  should  be  pub- 
lished, by  being  stuck  upon  the  gate  of  Westminster  Hall, 
or  according  to  any  such  method  as  they  might  have  resorted 
to,  and  an  action  had  been  brought  in  a  Court  of  Common 
Law,  treating  the  publication  as  a  libel,  and  there  had  been 
a  justification  that  the  publication  was  by  the  authority  of 
the  whole  Parliament,  sitting  as  one  chamber,  would  it  have 
been  competent  to  a  Court  of  Common  Law  to  decide  that 
this  was  an  usurpation  on  the  part  of  the  Parliament,  that 
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the  act  was  illegal^  and  that  an  action  could  be  maintained 
against  the  officer  of  Parliament  ? 

After  the  division  into  two  chambers  occurred^  it  may  be  9, 

laid  down  as  a  clear  proposition,  (which  Lord  EUenborough     Hansard 
has  suggested  {a)  must  be  supposed  to  have  been  by  act  of  A-u,„e„t  f^r 
Parliament),  that  whatever  either  House  of  Parliament  after-  defendants. 
wards  did  in  the  exercise  of  its  privilege  was  the  act  of  the 
whole  Parliament,  and  had  the  same  authority  that  would 
have  been  given  to  the  act  of  the  whole  Parliament  before 
the  division. 

Acts  of  either  House  are  still  supposed  to  be  done  by  the  Acts  ofprivi- 
whole  Parliament.    The  most  familiar  instance  is  a  writ  of  Hou^/done*^ 
error  to  Parliament*    That  is  not  a  writ  of  error  to  the  ^y^  autborUy 
House  of  Lords ;  it  is  not  an  appeal  from  the  Court  of  Unment. 
Chancery  to  the  House  of  Lords ;  it  is  an  appeal  to  the 
Parliament;  and  the  Commons,  in  point  of  law,  are  still 
supposed  to  form  part  of  the  appellate  jurisdiction,  and  to 
concur  in  the  judgment  of  the  Lords.    This  subject  is  very 
minutely  handled  in  Lord  Hale's  Treatise  upon  the  House 
of  Lords,  and  in  Mr.  Margrave's  Preface  to  that  Treatise, 
pp.  15—128 ;  and  there  cannot  be  a  doubt  that  whatever 
is  done  by  either  House  since  the  separation  is  still  sup* 
posed  to  be  done  by  Parliament ;  and  a  commitment  by  the 
House  of  Commons,  or  a  commitment  by  the  House  of 
Lords,  has  precisely  the  same  authority  that  would  have 
belonged  to  a  commitment  by  the  whole  Parliament  before 
the  separation  into  two  Houses. 

Take  an  instance,  since  the  separation,  of  an  act  done  by 
the  House  of  Lords.  The  House  of  Lords  has  still  an 
appellate  jurisdiction  from  this  Court,  and  from  all  the 
Courts  in  Westminster  Hall.  Shall  it  be  contended  that 
this  Court  could  decide  that  that  which  is  done  under  the 
authority  of  the  House  of  Lords  is  invalid  ?  If  so,  the  judg- 
ment of  this  Court  would  be  reviewed  by  that  very  tribunal 
whose  act  had  been  invalidated.  Suppose  an  action  had  been 
brought  by  Lord  Shaftesbury,  after  his  commitment  by  the 

(a)  14  East,  137. 
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House  of  Lords,  and  that  there  had  been  a  justification 
under  the  authority  of  the  House  of  Lords,  and  a  demurrer 
9.  to  the  plea,  could  this  Court  have  entertained  the  question 

Haniard      vrhether  the  House  had  the  power  to  commit?     There 
aod  Ouiers.  , 

Areument  for   ^^"^^  '^^^^  ^^^^  ^  gtevLt  difficulty  in  deciding  that  they  had 
defendanu.       acted  according  to  judicial  authority,  because  it  would  have 
been  the  first  commitment  by  the  House  of  Lords,  brought 
before  a  Court  of  Law,  and  there  had  been  no  adjudication 
in  Westminster  Hall  by  which  such  authority  was  ascribed 
to  the  House  of  Lords.     Suppose,  instead  of  suing  out  a 
writ  of  habeas  corpus,  he  had  brought  his  action  for  trespass 
and  Mse  imprisonment,  would  this  Court  have  allowed  the 
question  to  be  entertained,  whether  the  House  of  Lords  had 
acted  illegally  in  committing  him  to  the  Tower,  when  there 
would  have  been  a  writ  of  error  upon  that  judgment  to  the 
very  House  of  Lords  whose  act  v^s  said  to  be  inoperative  ? 
Is  not  this  a  clear  subversion  of  the  subordination  of  tri- 
bunals, which  the  constitution  has  established  ?    As  for  as 
the  House  of  Lords  is  concerned,  things  remain  precisely 
in  the  same  state  as  that  which  existed  before  the  sepa* 
ration  of  the  two  Houses  of  Parliament. 
Publication  of      The  House  of  Lords  have  repeatedly  ordered  papers  to 
by  H^S         be  published  upon  every  trial  that  has  taken  place  for  150 
Lords.  years,   whether  upon  impeachment,    or  before  the  Lord 

High  Steward.  Now  it  has  been  laid  down  by  some  judges, 
that  the  publication  of  a  trial  is  not  necessarily  and  univer^ 
sally  a  lawful  publication,  and  that,  if  it  reflects  upon  a  par- 
ticular individual,  it  may  be  made  the  subject  of  tin  action 
for  libel.  Suppose,  then,  an  action  for  a  libel  to  be  brought 
by  a  person  who  says  he  is  defamed  by  an  account  of  a  trial 
published  by  the  authority  of  the  House  of  Lords,  and  the 
defendant  to  justify,  as  in  this  case.  The  cases  are  quite 
parallel.  The  justification  in  that  case  would  be  under  the 
authority  of  the  House  of  Lords,  who  ordered  the  publica- 
tion to  issue  for  public  information.  On  a  demurrer  to 
that  justification,  the  question  would  arise  directly,  whe- 
ther the  House  of  Lords  had  authority  to  order  such  a  pub- 
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licalion,  or  whether  their  order  was  a  justification  to  the        1939. 

party  publishing?    Would  this  Court  inquire  whether  the      *'^^-'*-^ 

House  of  Lords  had  authority  to  order  this  publication  or  ^^ 

not?    Would  it  not  be  enough  to  find  that  this  was  the     Havsakd 

.  and  others. 

deliberate  act  of  a  tribunal  to  which  the  decisions  of  this  a„.,»^»  r^. 

Aivument  tor 

Court  are  to  be  referred?  Where  any  question  on  the  le-  detendants. 
gality  of  any  act  of  the  House  of  I<ords  arises,  the  House 
of  Lords  being  the  Court  of  dernier  resort,  the  tribunal 
possessing  the  highest  judicial  power  in  the  realm,  it  would 
be  incompetent  for  any  inferior  tribunal  to  inquire  whether 
the  act  of  the  highest  tribunal  was  legal  or  otherwise. 

But  have  not  the  House  of  Commons  a  co-ordinate  and  h.  of  Coin- 
equal  authority?    It  was  once  argued  by  Sir  Robert  Filmer,  ^^^^^^ 
that  Uie  House  of  Commons  was  a  mere  excrescence ;  that  thority. 
it  existed  by  the  pleasure  of  the  King  and  the  Lords ;  that 
whatever  power  was  exercised  by  it  might  be  considered  as 
ociroyi  by  the  Crown ;  that  it  had  no  independent  existence, 
and  was  hardly  to  be  recognized  aa  a  part  of  the  constitu- 
tion. It  would  appear  from  the  celebrated  argument  written 
by  Sir  Robert  Atkyns,  but  not  spoken,  in  the  case  of  The 
King  V.  Williams  (a),  that  those  notions  at  that  time  of  day 
were  very  prevalent;  and  a  great  part  of  that  argument  is 
occupied  in  shewing  that  the  House  of  Commons  has  an 
independent  existence  like  the  House  of  Lords. 

In  the  present  day  there  have  been  publications  very  de- 
rogatory to  the  powers  of  the  House  of  Commons,  and  ut- 
terly denying  that  it  has  any  privileges  whatever. 

Lord  Brougham,  in  bis  introduction  to  the  case  of  Wei' 
lesley  v.  The  Duke  of  Beaufort  {b),  (which  was  clearly  a 
right  decision,)  has  expressed  to  the  world  sentiments  which 
may  be  considered  as  committing  himself  to  one  side,  and 
which  may  be  considered  as  having  a  tendency  to  fetter  the 
free  judgment  of  others.  His  lordship  says,  thaf  a  new 
and  extravagant  claim  has  been  asserted  on  behalf  of  the    ' 

(a)  13  How,  St.  Tr.  1400.  (5)  Lord  Brougham's  Speeches, 

vol.  iv.  p.  341. 
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1839,        House  of  Commons,  to  publish  libels  through  irresponsible 

^"^"^'^^^      agents."     But  it  is  even  suggested  by  the  noble  lord,  that 

V.  there  is  no  privilege  in  either  House  of  Parliament ;  for  he 

^d* th*'^      says,  "  Nor,  it  may  be  observed,  is  there  a  single  argument 

Arcumcnt  for   ^^^^  urged  in  favour  of  privilege,  which  would  not  serve  as 

defendants.      a  pretence  for  allowing  all  the  members  of  both  Houses  to 

rob  and  murder  with  impunity  on  the  highway." 

But  the  acts  of  the  House  of  Commons  are  to  be  con- 
sidered as  the  acts  of  all  the  Commons  of  the  United  King- 
dom. Lord  Hok  says,  **  It  is  not  to  be  doubted  but  that  the 
Commons  of  England  have  a  great  and  considerable  right 
Ample  powers  in  the  government,  and  a  share  in  the  legislative,  without 
Commcms^  whom  no  law  passes ;  but  because  of  their  vast  numbers 
this  iright  is  not  exercisable  by  them  in  their  proper  persons, 
and  therefore,  by  the  Constitution  of  England,  it  has  been 
directed  that  it  should  be  exercised  by  representatives, 
chosen  by  and  out  of  themselves,  who  have  the  whole  right 
of  all  the  Commons  of  England  vested  in  them"  (a).  That 
is  the  language  of  the  constitution  from  the  earliest  times. 

By  the  15  Edw.  2,  it  is  declared,  *'  The  matters,  which 
are  to  be  established  for  the  estate  of  our  lord  the  King, 
and  of  his  heirs,  and  for  the  estate  of  the  realm  and  of  the 
people,  shall  be  treated,  accorded  and  established  in  parlia- 
ments by  our  lord  the  King,  and  by  the  assent  of  the  pre- 
lates, earls,  and  barons,  and  the  commonalty  of  the  realm, 
according  as  it  hath  been  heretofore  accustomed." 

The  whole  commonalty  of  the  realm,  therefore,  are  sup* 
posed  to  be  virtually  assembled,  and  to  form  the  House  of 
Commons.  They  are  entrusted  with  legislative  power, 
and  are,  besides,  the  grand  inquest  of  the  nation.  The 
House  of  Lords  has  authority  to  inquire,  but,  according  to 
the  constitution,  a  power  rarely  to  be  exercised,  and  only  in 
default  of  the  Commons  doing  their  duty.  It  belongs 
especially  to  the  House  of  Commons  to  make  inquiry,  to  su- 
perintend the  administration  of  the  laws,  and  to  control 
the  courts  of  justice.    Whenever  there  is  any  corruption 

(a)  Athbif  V.  White,  2  Ld.  Raym.  950. 
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existing,  or  any  oppression,  it  belongs  to  the  House  of        i8d9. 
Commons  to  inquire ;  it  belongs  to  the  House  of  Lords  to      '"^^^'^^ 

Sxiif  Ik  n  A  t  p 

judge;    and  the  right  to  publisli  its  proceedings  is  more  9. 

particularly  essential  to  the  House  of  Commons,  in  the      ^^ansard 

*^         .         "^ ,  and  others. 

exercise  of  its  inquisitorial  functions.  Argument  for 

At  the  commencement  of  every  session  there  is  appointed  de&ndnnts. 
a  grand  committee  of  justice,  before  which  complaints  are 
to  be  brought  from  every  tribunal,  in  which  law  is  adminis* 
tered  within  the  limits  of  the  jurisdiction  of  the  House  of  Power  to  pu- 
Commons.  The  House  of  Commons  claims  all  the  autho- 
rities of  a  Court.  Whether  it  be  a  Court  of  Record  has 
been  questioned.  Sir  Edward  Coke  strenuously  main- 
tained that  it  was  a  Court  of  Record.  But  whether  it  be 
a  Court  of  Record  or  not,  is  utterly  immaterial  to  any 
question  in  this  cause.  The  Court  of  Chancery  is  no  Court 
of  Record,  but  it  has  not  less  the  power  of  enforcing  its 
own  decisions. 

It  is  laid  down  in  Corny tCs  Digest  "  Parliament,"  (E  H) 
under  the  bead  **  Committee  for  Justice :"  ''  A  committee 
for  justice  may  8umm(^n  any  judges,  and  examine  them  in 
person,  upon  complaint  of  any  misdemeanor  in  their  office," 
— ''  any  judges" — the  judges  of  the  land — the  King's  judges 
included. 

In  1  Siderfin,  338,  in  the  igth  of  Charles  2,  "  com- 
plaint wait  made  against  Keeling,  Chief  Justice  of  the  King's 
Bench,  for  misdemeanors  done  in  his  said  office,  such  as 
fining  of  juries,  &c.,  which  were  examined,  and  he  appeared 
in  person  before  the  committee,  and  also  in  the  Commons' 
House,  and  he  was  discharged." 

Keeling  was  Chief  Justice  of  this  very  Court,  yet  no 
question  was  made  as  to  the  legality  of  summoning  him  be- 
fore the  Committee  of  Justice,  and  making  him  answer,  not 
respecting  his  decisions  in  point  of  law ;  if  those  had  been 
erroneous,  the  House  of  Commons  had  no  jurisdiction  to 
inquire  into  them;  but  with  respect  to  tlie  fining  of  juries 
and  other  misconduct  which  was  imputed  to  him  in  his 

▼OL.  II.  D 
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1839.        office^  for  which  the  law  of  the  land  gave  no  remedy  or 
^^^^^'^^^      redress.      FLord  Denman  C.  J.     Can  you  say  that  after 
V.  i3tMAe//8  case(a)?]     Busheua  case  amounted  to  this,  that 

and  othew  Buihell,  being  fined  for  delivering  a  verdict,  and  imprisoned 
Argument  for  ^^^  "^^  paying  the  fine,  was  discharged  upon  a  habeas  cor- 
defendants.  p^g^  by  ^^  Court  of  Common  Pleas;  but  it  was  held,  that 
no  action  could  be  maintained  for  the  imprisonment  he  had 
suffered.  Hale  C.  J.  strongly  discouraged  the  action 
brought  for  redress,  and  said,  ''  They  will  have  a  cold 
matter  of  it**(&).  And  why  did  Bushell  and  the  other  jury- 
men, who  served  on  the  trial  of  Penn  and  Mead,  obtain 
their  liberty  ?  It  was  because  they  were  committed  by  a 
Court  of  Oyer  and  Terminer  at  the  Old  Bailey,  an  inferior 
tribunal.  Had  that  commitment  been,  not  by  the  Court  of 
Oyer  and  Terminer,  but  by  Keeling  C.  J.  and  his  compa« 
nions,  sitting  on  the  bench,  there  would  have  been  no  legal 
redress  even  for  the  imprisonment;  because  the  Court  of 
Common  Pleas  would  have  said,  **  This  is  a  Court  of  co- 
ordinate jurisdiction,  we  cannot  review  their  decisions." 
Instances  of  There  have  been  many  instances  of  judges  who  have 
judges  punish-  y^^^  summoned  before  the  House  of  Commons  to  answer 
for  alleged  misconduct  in  their  office.  Sir  R.  Atkins 
says  (c)|  "  I  myself  have  seen  a  Lord  Chief  Justice  of  this 
Court,  while  he  was  Lord  Chief  Justice,  a  learned  man,  by 
leave  from  the  House  of  Commons,  pleading  before  that 
House  for  himself,  and  excusing  what  he  had  done  upon  a 
trial  that  came  before  him  in  the  west,  whereof  complaint 
was  made  to  the  House.  And  he  did  it  with  that  great 
humility  and  reverence,  that  those  of  his  own  profession, 
and  others,  were  so  far  his  advocates,  as  that  the  House 
desisted  from  any  further  prosecution.*'  This  was  not,  of 
course,  for  any  point  that  had  been  improperly  ruled  by  the 
Lord  Chief  Justice,  but  for  some  oppression  or  corruption 
that  had  been  imputed  to  him,  and  for  which  the  law  gave 
no  regular  redress. 

(a)  Vaugh.  135;  S.  C.  T.  Jo.  13.        (c)  13  How.  St,  Tr.  1413. 
(6)  1  Mod.  119. 
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Since  the  Revolution,  the  same  course  has  been  pursued. 
Chief  Justice  Pemberton  and  Mr.  Justice  Jones  were  sum- 
moned before  the  House  of  Commons,  and  committed  by  9. 
the  House  of  Commons  for  misconduct.     It  might  be  sup-     ^j^^w^'* 
posed,  from  the  account  ofJay  v.  lhpham(a),  that  the  charge  Areument  for 
was  unfounded ;  for  according  to  the  account  there  given  defendants. 
the  decision  vras  perfectly  correct,  there  being  no  plea  in 
bar,  but  only  to  the  jurisdietion,  and  the  plea  not  covering 
the  whole  declaration ;  but  it  will  be  shewn  that  they  were 
justly  amenable  to  the  displeasure  of  the  House  of  Com- 
mons, for  that  a  plea  in  bar  had  been  pleaded ;  and  though 
they  did  not  in  the  first  instance  acknowledge  it,  they  after- 
wards did  acknowledge  it ;  and  they  must  be  considered  as 
having  been  ih  concert  with  the  Duke  of  York  and  his 
minions  to  pervert  the  law  for  the  purposes  of  oppression. 

That  soch  a  power  still  exists  in  the  House  of  Commons,  same  power 

no  one  can  deny;  although,  from  the  pure  administration  inH. ofCom- 

.        .  °  '^  mons  now, 

of  the  law  m  this  country  for  many  years,  there  has  been  no 

occasion  for  the  exercise  of  it ;  but  even  in  our  own  time  a 
complaint  against  an  Irish  judge  has  been  entertained  be- 
fore the  House  of  Lords (6).  Although  the  Queeti's  Bench 
19  the  highest  Criniinal  Court  in  Westminster  Hall,  and 
though  a  writ  of  error  lies  into  this  Court  from  all  the  in- 
ferior tirimfndl  courts,  atid  it  has  p6wer  to  prohibit  inferior 
courts  which  exceed  their  jurisdiction,  atid  to  awafd  a  man- 
damus to  inferior  courts  to  execute  the  duty  imposed  upon 
them  by  law,  still  this  Court  has  no  more  power  and  au- 
thority to  entertain  this  action,  than  the  lowest  court  in  the 
land.  Even  the  high  prerogative  writs  of  mandamus  and 
prohibition  cannot  be  directed  by  this  Court  to  the  House 
of  Commons  or  the  House  of  Lords.  Prohibition  does 
not  lie  to  the  House  of  Lords  against  hearing  an  appeal ; 
nor  a  mandamus  to  the  House  of  Commons,  directing  them 
to  grant  a  sum  of  money,  or  to  admit  a  member,  who  alleges 
that  be  is  duly  elected. 

{a)  14  East,  102  n.  (6)  Mr.  Justice  Fox,  See  45  Lords* 

Journ.  66^ ;  7  Pari.  Deb,  759, 788. 
d2 
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This  Court,  in  respect  to  this  actioo,  has  no  power  or 
privilege  whatever,  except  that  it  is  a  mere  Court  of  Com- 
mon Law. 

wd'^ihm  '""*  action  might  have  been  brought  in  a  County  Court, 
ArniDent  fur  ^'ithout  any  writ  of  justicies,  laying  the  damages  at  39*' 
defeodaots.  JJj  a  writ  of  justicies,  it  might  have  been  brought  in  a 
County  Court,  laying  the  damages  at  any  amount.  It 
The  Coort  of  might  have  been  brought  in  a  Borough  Court,  or  any  court 
no  roorejorit-  which  has  cognizance  of  an  action  on  the  case;  and  if  the 
diction  on  pn-  Queen's  Bench  has  jurisdiction  to  inquire  whether  this  pri- 
other  Common  vilege  exists,  then  all  those  inferior  tribunals  would  be 
Law  Courts,     y^sted  with  similar  powers. 

Now  does  not  it  seem  monstrous  to  say  that,  when  the 
question  arises  directly,  it  should  be  competent  to  a  County 
Court  before  the  sheriff,  or  to  the  attorney's  clerk  who  re- 
presents him,  to  inquire  whether  the  House  of  Lords  or  the 
House  of  Commous  has  the  privilege  which  it  claims  or 
is  guilty  of  usurpation?  Is  not  there  subordination  in  a 
County  Court  to  the  House  of  Lords?  It  may  be  con- 
ceived that  there  is  a  tribunal — a  court  of  justice — vested 
by  the  legislature,  with  supreme  and  paramount  authority ; 
and  such  a  court  of  justice  exists  in  the  United  States  of 
America.  The  Supreme  Court  there  has  authority  to  de- 
cide between  the  different  states  that  form  the  union,  and 
to  determine  whether  an  act  of  Congress  is  legal  or  illegal, 
and  to  decide  all  questions  that  arise  between  the  whole 
union  and  each  separate  state,  or  among  the  states  inter  se. 
There  might  have  been  a  tribunal  established  in  this  country 
with  power  to  control  the  two  Houses  of  i^arliament,  and 
with  authority  to  say  whether  they  exceeded  their  jurisdic- 
tion or  not.  But  is  there  such  a  tribunal?  From  the  Su- 
preme Court  in  the  United  States  there  is  no  writ  of  error, 
there  is  no  appeal  to  Congress.  The  framers  of  the  Ame- 
rican constitution  were  not  guilty  of  such  absurdity  as  to 
suppose  that  judges  are  to  sit  in  judgment  upon  those  who 
are  to  be  their  judges.     Tlieir  court  is  supreme;  from  its 
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decision  there  is  no  appeal.     According  to  the  constitution         1839. 

of  the   United  States  of  America,  the  decisions  of  this     ^^""^^ 

.       Stocrdale 
high  court  are  final  and  conclusive ;  and  therefore  there  is  «. 

no  absurdity  in  that  tribunal  reviewing  the  acts  of  Congress,     j^^^d  oihera. 

But  from  all  judicial  decisions  in  this  country  there  is  an  Araument  for 

appeal  to  Parliament.     Parliament  with  us  is  paramount  defundants. 

and  supreme.     According  to  the  constitution  of  the  United 

States,  Congress  has  only  a  certain  limited  jurisdiction.  It  can 

only  make  laws  upon  particular  subjects,  and  to  a  particular 

extent,  and  when  it  exceeds  those  limits,  its  acts  have  no 

authority. 

The  administration  of  the  law  of  Parliament  belongs  to  Eidusive  ju- 
the  two  Houses  of  Parliament,  just  as  the  revenue  law  is  "^^ccion  of 
referred  to  the  Court  of  Exchequer,  as  the  ecclesiastical  liameatonlnw 
law  is  to  the  Ecclesiastical  Courts,  and  as  the  law  of  na«  "  ^"^'  ^^* 
tions  is  referred  to  the  Admiralty  Court,  and  as  equity  is 
referred  by  the  constitution  of  the  country,  not  to  the  Courts 
of  Common  Law,  but  to  the  Courts  of  Equity.  It  has  been 
found  convenient,  even  with  regard  to  subordinate  branches 
of  the  law,  that  particular  matters  should  be  referred  to 
particular  tribunals,  that  the  judges  of  those  tribunals  might 
devote  themselves  to  those  branches  of  the  law,  and  that 
there  might  be  an  uniformity  of  decision,  which  could  not 
be  expected,  if  a  great  number  of  co-ordinate  courts  had 
co-ordinate  jurisdiction. 

From  the  nature  of  the  thing  it  is  indispensably  neces- 
sary that  the  law  of  Parliament  should  be  referred  to  the 
two  Houses  of  Parliament,  as  courts  of  exclusive  jurisdic- 
tion. They  could  not  exist  without  such  power.  Privilege 
is  not  granted  by  the  Crown  ;  it  is  as  old  as  the  prerogatives 
of  the  Crown,  and  is  part  of  the  Constitution  of  England. 
It  would  be  utterly  impossible  that  privilege  could  have  ex*- 
isted  beneficially,  if  the  existence  of  the  privilege  had  been 
referred  to  the  decision  of  any  inferior  tribunal.  From  the 
necessity  of  the  thing,  Parliament,  when  it  was  one  chamber, 
and  the  two  Houses  since  the  division,  must  necessarily  de- 
cide upon  privilege.    The  privileges  of  the  House  of  Com* 
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1839.        mous  are  giveo  to  them  for  a  protectioo  agabst  tlie  Crown, 

\^,^j      j^j  against  the  other  House,  aod  unless  the  House  of  Com- 
Stocsdalb  . 

y,  moDs  were  itself  the  tribunal  to  decide  upon  this  subject, 

^d ''th'^'^  their  privileges  would  long  ago  have  been  extinguished,  and 
Areament  for  B^^^bing  would  have  been  left  to  the  Hous^  of  Conunons, 
defeudanu.  but  to  lay  taxes  upon  the  people,  at  the  command  of  arbi- 
trary ministers  of  the  Crown. 
Law  of  privi-  We  must  not  look  to  the  manner  in  which  ihe  Courts  of 
!^D^' d  ^^  ^^  ^^^  constituted,  when  the  judges  are  independent 
dependent.  of  the  Crownj  and  the  administration  of  justice  is  pure  and 
impartial.  The  law  of  Parliament  and  its  boundsi  and  the 
jurisdiction  to  decide  upon  it,  were  all  determined  and  set- 
tled at  a  period  when  the  judges  were  the  mere  creatures  of 
the  Kingi  when  they  held  their  office  during  pleasure,  and  if 
they  did  not  gratify  the  Crown  in  any  of  its  wishes,  they  were 
discarded,  and  others,  more  compliant,  were  placed  in  their 
stead.  The  law  of  privilege  n^ust  have  taken  its  origin 
even  at  a  period  when  the  King  himself  used  to  interfere  in 
the  administration  of  justice;  and  although  the  practice  for 
the  King  to  sit  in  Court  ha4  become  obsolete  in  the  reign 
of  James  1,  there  can  be  no  doubt  that  at  ^q  earlier  period 
the  King  personally  sat  in  bis  Jula  Regia  as  a  judge,  and 
administered  justice  to  his  subjects.  The  judges  called  ip 
were  his  assessors,  and  he  either  observed  or  despised  the 
advice  received  from  them.  But  long  after  the  King  had 
ceased  to  interfere,  by  sitting  in  courts  of  justice,  the  King 
was  in  the  habit  of  writing  letters  to  the  judges,  desiring 
them  to  decide  in  a  particular  mode  in  the  causes  which 
came  before  them ;  and  to  check  that  practice,  several  sta- 
tutes have  been  passed. 

There  was  an  act  passed  in  the  8  Edw.  3,  c.  8,  for  that 
purpose.  There  was  another  in  the  18  £(Ir;.  3,  st.  4, 
which  contains  the  oath  imposed  on  the  judges,  and,  among 
other  things,  they  were  to  swear  not  to  attend  to  such 
letters,  clearly  shewing  that,  before  that  act  passed,  they 
had  been  in  the  habit  of  doing  so.  But  it  is  not  because 
the  judges  are  now  independent,  that  their  jurisdiction  is 
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extended.    If  TremHan  and  Belknap  bad  not  this  jurisdic-        1839. 
tion — and  most  melancholy  would  have  been  the  situation      '^^^^^ 
of  tbe  liberties  of  this  country,  if  such  a  power  had  been  „. 

placed  in  tbe  profligate  bands  of  such  judges  as  formerly     ^j*'!}^* 
existed-* neither  have  tbe  judges  of  the  present  day  that  Anmment  for 
jarbdietion.  defendants. 

There  is  another  danger,  which  may  hereafter  occur  in  Impolicy  of 
some  remote  time,   wherein  there   may  be  judges,  not  SJ^^risdi^ 
seeking  to   favour  the  Crown,  but  either  mistaking  tbe  tion  to  judges. 
law,  or  wishing  to  extend  the  jurisdiction  of  their  Court, 
or  betrayed  by  a  love  of  popularity,  who  may  overrule 
a  useful,  and  wholesome,  and  constitutional  privilege,  and 
produce  consequences  as  mischievous  as  if  acting  from  a 
desire  to  gain  the  favour  of  the  minister  of  the  day.    A 
sentence  from  a  judgment  of  Lord  ManrfieUCn^  is  appli* 
cable  here.    **  The  judges  are  totally  independent  of  the 
ministers  that  may  happen  to  be,  and  of  the  King  himself; 
their  temptation  is  rather  to  the  popularity  of  the  day :  but 
I  agree  with  the  observation  cited  by  Mr.  Cawper,  from 
Mr.  Justice  Foster,  that  a  popular  judge  is  an  odious  and 
pernicious  character"  {a). 

There  were  many  struggles  between  the  Crown  and  the 
House  of  Commons,  as  to  the  power  of  the  Commons  to 
inquire  into  the  government  of  the  country.  There  were 
various  commitments  of  members  of  the  House  of  Com- 
mons by  Etizabeth.  The  same  thing  was  attempted  by 
James  J.  Th^  same  was  attempted  by  Charles  1,  and  it 
was  not  until  the  Revolution  that  the  liberties  of  the  coun- 
try were  placed  upon  a  firm  foundation.  During  that  me- 
morable period,  if  it  had  been  the  law  of  England  that  pri- 
vilege was  to  be  decided  by  the  King's  judges,  would  that 
privilege  have  survived  ?  It  will  be  shewn,  by  authorities, 
not  only  parliamentary,  but  legal,  that  it  was  a  power  that 
tbe  courts  didnot  exercise  or  claim,  and  that  it  was  held  a 
constitutional  doctrine,  that  it  ought  to  belong  to  the  two 

(a)  Cited  from  "  Lord  Ei-skine*5  Sjieeches,"  vol.  i.  379. 
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1839.        Houses  of  Parliament,  as  courts  of  exclusive  jurisdiction, 

^'^^>^^      to  declare  and  decide  upon  questions  of  privilege. 

V.  With  regard  to  contests  with  the  House  of  Peers,  there 

Hansard      i,gyg  (,gg„  various  struggles  between  the  two  Houses  of 
and  others.  ^® 

Argument  for   P^^'i^n^ent.     If  this  Court  is  to  decide  upon  the  privileges 

defendants.      of  the  Commons,  what  will  be  the  consequence?     Will 

they  decide  upon  every  privilege  ?     No  distinction  is  drawn 

between  this  and  any  other  privileges  claimed  by  the  House 

of  Commons.    Then  all  questions  of  privilege  are  said  to 

be  open  to  all  Courts  of  Common  Law.    The  consequence 

is,  that  they  must  all  come  to  be  ultimately  determined  by 

the  House  of  Lords ;  for  there  is  a  writ  of  error  or  appeal, 

either  mediately  or  immediately,  from  every  court  in  the 

country  to  the  House  of  Lords,  upon  all  questions  properly 

If  Courts  of     cognizable  by  those  courts.     If  there  be  a  dispute  between 

risdiction,  the  ^^^  Houses  of  Lords  and  of  Commons  respecting  privilege, 

H.  of  Lords      which  there  has  been,  and  may  be,  and  probably  will  be 

must  finally  .  .  ... 

determine  on    agam,  then  the  existence  of  a  privilege,  claimed  by  the 

pnvilege.  Commons  against  the  Lords,  is  first  to  be  decided  in  a 

Court  of  Law,  and  then  finally  by  the  Lords,  who  are  par- 
ties to  the  dispute.  In  the  strtrggles  that  have  taken  place,  if 
such  a  power  had  existed,  it  would  have  been  fatally  exer^ 
cised.  In  those  cases  which  have  been  referred  to,  where 
there  were  commitments  by  the  Commons  in  their  struggles 
with  the  Lords,  was  any  action  brought  in  a  Court  of  Com- 
mon Law  ?  When  the  counsel  were  committed,  in  Shirley 
V.  Fagg  {a)-^vfhen  the  counsel  were  committed,  in  The 
Quten  V.  Paty{b),  was  there  any  action  brought?  There 
was  a  writ  of  habeas  corpus,  in  The  Quern  v.  Paty{b), 
sued  out,  and  eleven  of  the  twelve  judges  held  it  was  a 
question  of  privilege,  upon  which  they  had  no  jurisdiction. 
But  if  the  Courts  of  Common  Law  bad  jurisdiction  over  it, 
an  action  of  trespass  might  have  been  brought,  and  then  this 
power  might  have  been  inquired  into.  Can  the  House  of 
Lords  be  a  paramount  power  upon  such  a  subject  f     That 

(fl)  6  How.  St.  Tr.  1121.  (5)  2  Ld.  Rayra.  1105. 
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House  nia^  be  properly  intrusted  with  questions  which  pro-         1839. 
periy  origiuAte  between  subject  and  subject,  or  between  the  "^ 

Crown  and  the  subject  in  the  inferior  courts;  but  it  could  v. 

never  be  safely  intrusted  with  the  privileges  of  the  House  a„j"jh^]^ 
of  Commons.  The  House  of  Lords  is  wholly  irresponsible.  Argament  for 
It  is  beyond  the  control  of  the  Crown.  It  is  wholly  inde-  defendants. 
pendent  of  the  people.  If  the  House  of  Commons  is  guilty 
of  any  abuse,  there  is  a  clear  remedy.  There  may  be  a 
dissolution  of  Parliament.  There  may  be  an  appeal  to  the 
opinion  of  the  people.  Where  there  have  been  abuses  in 
the  House  of  Commons,  that  appeal  has  taken  place,  and  it 
has  taken  place  successfully.  The  errors  that  had  been 
committed  have  been  remedied  and  redressed.  But  what 
constitutional  remedy  is  there  for  the  errors  of  this  supreme, 
paramount,  and  irresponsible  tribunal,  in  which  it  is  pro* 
posed  to  rest  absolutely  the  power  of  disposing  of  the  pri- 
vileges of  the  Commons?  It  is  to  the  jurisdiction  of  the 
House  of  Commons  over  its  own  privileges  that  we  are 
indebted  for  the  freedom  we  now  enjoy;  but  instead  of 
allowing  it  to  be  the  tribunal  which  is  to  decide  upon  the 
subject,  it  is  now  proposed  on  the  other  side,  first,  that  it 
is  to  be  referred  to  the  ministers  and  officers  of  the  Crown, 
called  judges,  and  then  that  it  should  come  by  way  of  ap« 
peal  before  the  House  of  Lords,  wholly  irresponsible,  and 
under  no  control,  either  from  the  Crown  or  the  people. 

The  law  supposes  that  this  Les  PatiiamefUiy  which  is  to  Law  ofPai^ 
be  administered  by  the  two  Houses  of  Parliament,  is  not  kn"J^'to"com- 
known  to  the  judges  of  the  common  law,  and  that  they  have  mon  law 
no  means  of  judicially  arriving  at  a  knowledge  upon  the  ^^  ^^' 
subject.     We  must  consider,  not  only  the  judges  of  the  su** 
perior  Courts,  who  are  not  imagined  by  the  law  to  be  in 
Parliament,  but  also  the  freeholders  who  are  sitting  in  the 
Sheriff's  Court,  the  under-sheriffs^  the  bailiffs  in  the  Manor 
Courts,  who  neither  are^  nor  have  been.  Parliament  men. 
How  are  those  judges  to  know  what  the  law  of  Parliament 
is  ?    Shall  it  be  said  there  is  no  privilege,  except  that  which 
is  confirmed  by  judicial  decision?   If  so,  many  of  the  most 
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1899.        necessary,  the  most  usual  and  the  best  established  privileges 

^"^^/^^      must  be  overruled,  because  they  never  have  been  questioned, 

J,,  and  therefore  there  is  no  decision  or  adjudication  in  their 

Hansard      favour.    Are  the  joumab  to  be  searched  i    The  joumats 
and  otnen«  .  "^  .  *' 

Amioient  for  comparatively  go  back  a  very  little  way.    They  only  com- 

defeodftnts.      meqce  with  the  reign  of  Edw.  6,  in  1547-  But,  even  search-* 

ing  the  journals  would  often  be  of  little  avail,  because  there 

are  various  essential  privileges  that  are  not  to  be  found  in 

the  journals,  but  which  depend  entirely  upon  parliamentary 

usage ;   and  how  is  that  usage  to  be  ascertained  by  the 

judges  of  the  common  law? 

It  has  been  said  that  all  the  subjects  of  the  Queen  are 

bound  to  take  notice  of  privilege ;  but  so  they  are  of  law* 

Yet  is  every  person  competent  to  decide  upon  tlie  law  ? 

It  would  follow,  according  to  this  mode  of  reasoning,  that 

all  the  Queen's  subjects  are  competent  to  administer  law« 

How,  then,  are  the  inferior  tribunals  to  decide,  if  they  coald^ 

upon  questions  of  privilege  ? 

There  is  a  saying  of  Speaker  Onslow  upon  this  subject, 

which  is  to  be  found  in  Hatsell{a),  **  That  common  lawyers, 

accustomed  to  the  forms  and  practice  of  the  Courts  of  West«- 

minster  Hall,  know  little  of  parliamentary  law  or  of  the 

forms  of  proceeding  in  Parliament.*' 

Necessity  for        £ither  the  Courts  of  Common  Law  must  take  their  law 

?cSite!'''"   of  privilege  from  the  Pariiament,  or  the  Parliament  from 

the  Courts  of  Common  Law — it  is  quite  clear  they  cannot 

go  on  co-ordinately,  one  must  be  superior  and  supreme. 

If  the  Courts  of  Common  Law  are  to  give  the  rule,  those 

Courts  of  Common  t<aw  may  be  contradictory  in  their 

decisions.    The  court  for  the  county  of  Worcester  may 

decide  one  way,  aud  the  court  for  the  county  of  Gloucester 

decide  another  way,  aud  there  may  be  no  possibility  of  get* 

ting  those  questions  removed  by  a  writ  of  error  to  the  House 

of  Lords,     But  this  extends  to  criminal  proceedings  as  well 

as  civil  proceedings;  and  in  those  Courts  of  Criminal  Law, 

which  are  guided   by  the    common   law,    there   may  be 

(a)  ^  Uatselly  75,  d. 
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indictmeQts  for  false  imprisonment,  there  may  be  indict-        1830. 

meats  for  libel,  and  then  how  is  uniformity  of  decision  to       ^■^'v^^ 

be  bad?     At  one  Court  of  Quarter  Sessions,  they  may  «. 

decide  that  the  Speaker  or  officer  of  the  House  of  Commons      Haviabd 

and  others. 
18  liable  to  be  convicted  of  a  libel,  and  fined.     At  another  >^,^uinent  for 

Court  of  Quarter  Sessions  they  may  decide  that  the  privi-  defendanu. 

lege  does  exist  that  the  publication  is  lawful,  and  that  the 

indictment  cannot  be  supported. 

What  are  the  two  Houses  of  Parliament  to  do  if  they  are  And  of  the 

not  to  decide  themselves :  they  must  be  governed  by  the  c^™  uTo  the 

decisions,  and  bound  by  the  law  as  it  is  declared  in  every  two  Uoases. 

Court  of  Common  Law  in  which  such  a  question  may  be 

agitated.     Independently  of  the   uncertainty  that  would 

dius  be  generated,  what  would  be  the  situation  of  affairs  if 

an  action  or  an  indictment  might  be  brought  against  the 

Speaker  of  the  House  of  Commons^  or  any  officer  of  the 

House,  for  every  act  that  is  done  by  the  authority  of  the 

House?    If  the  Courts  of  Common  Law  have  the  jurisdic- 

tioo  aaeribed  to  them,  then  there  may  be  an  action  for  a 

libel  brought  against  the  Speaker  of  the  House  of  Comipons, 

and  against  the  officers  of  the  House  of  Commons,  at  the 

same  time,  by  twenty  different  individuals  for  the  same  pub«- 

lication,  and  not  only  that,  but  there  may  be  an  indictment 

against  the  Speaker  for  a  libel, — and  libel  or  no  libel  woqld 

be  the  question  which  the  Court  would  have  to  determine. 

If  the  order  of  the  House  of  Commons  is  not  a  bar  to  a 

civil  action,  it  would  be  no  answer  to  an  indictment.    If  the 

Spefikei*  was  indicted  for  a  libel,  the  truth  would  be  no  ju»» 

tificatiop,    In  a  former  case,  in  which  Mr.  Siockdak  brought 

a  similar  action  (a),  and  where  there  was  a  justification  of  the 

truth,  and  where  there  was  a  verdict  for  the  defendant  upon 

the  justification,  if  he  had  adopted  another  method,  and 

bad  indicted  the  Speaker,  the  truth  would  have  afforded  no 

justification.    If  the  Speaker  is  so  liable  to  baye  actions 

brought  against  him,  and  to  be  indicted,  so  is  the  Lord 

(a)  Siockdak  v.  Hansard,  7  C.  &  P.  731. 
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1839.         Chancellor,  the  President  of  the  House  of  Lords.     The 

^^^^''^^       Speaker  of  the  House  of  Commons,  or  the  Lord  Chancellor, 
Stockdale  /.    ,      ,        ,  .        1  .  .  -1 

v,  may  nnd  a  bench  warrant  agamst  him  on  gomg  to  preside 

!!d'**h'^^      in  the  Houses  of  Parliament,  because  an  indictment  is 

Argument  for    found;  and  against  libel  there  is  uo  privilege  of  Parliament. 

defendants.       Jt  was  once  decided  by  the  Courts  of  Law,  that  there  was, 

but  that  privilege  was  waived,  and  declared  not  to  exist,  by 

the  Houses  of  Parliament. 

A  criminal  proceeding  was  preferred  in  the  reign  of  James 
the  Second,  when  Sir  Robert  Sawyer  filed   an  ex  officio 
information  against  Speaker  Williams;  and  if  the  law  is  as 
If  an  action      it  is  represented,  the  Attorney-General  might  file  his  infor- 
vtivlle^Todo  '"^''O"  ®^  officio  against  the  Lord  Chancellor  or  against  the 
criminal  pro-    Speaker  of  the  House  of  Commons,  if  any  publication  issued 
*  ^'  from  either  House  which  he  might  judge  to  be  a  libel;  and 

upon  such  an  information  being  filed  by  the  Attorney- 
General,  as  the  law  now  stands,  there  may  be  an  immediate 
arrest.  The  power  is  never  exercised,  nor  has  it  been  by 
any  Attorney-General  since  the  law  passed;  but  there  is  a 
power  which  enables  the  Attorney-General,  on  filing  an 
information,  to  immediately  deprive  of  his  liberty  the  person 
against  whom  the  information  is  filed.  If  it  belongs  to  a 
private  prosecutor,  it  belongs  to  the  officer  of  the  crown, 
called  the  Attorney-General,  to  prosecute,  and  if  there  be 
any  thing  published  that  is  disagreeable  to  him,  or  those  by 
whom  he  is  employed,  immediately  it  is  competent  to  him 
to  file  an  information,  as  it  would  be  competent  to  Mr. 
Stockdale  to  go  before  a  grand  jury  and  prefer  a  bill  of  in- 
dictment; and  this  indictment  may  not  only  be  preferred  in 
the  Crown  Office  or  at  the  Central  Criminal  Court,  but  in 
any  county  in  England,  where  there  is  a  publication  by  the 
authority  of  the  House  of  Commons.  The  Court  will  not 
suppose  there  is  a  state  of  the  law  that  would  necessarily 
and  inevitably  lead  to  such  consequences.  It  cannot  be 
supposed  that  this  power,  if  it  exists,  will  not  be  exercised. 
Now  is  the  time  for  experiment  and  for  innovation.  Such 
an  action  as  this,  until  Mr.  Stockdale  brought  it,  has  not 
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beeo  thought  of  since  the  time  of  the  Revolution.     But         1839. 

bis  example  may  possibly  be  followed;  it  mav  be,  if  this       ^"^^^"^^ 
.       .      ,      ,         .  ".  ,         Stocrdale 

action  can  be  niamtamed,  that  the  same  question  may  be  f^, 

tried  upon  an  ex  officio  information  by  the  Attorney-General,  Hansard 
or  an  indictment  to  be  found  by  grand  jury.  Then  it  would  ^jvument  for 
be  referred  to  the  Court  of  Quarter  Sessions,  before  whom  de^ndants. 
this  indictment  might  be  preferred;  and  some  squire  in  the 
county  elected  to  fill  the  important  office  of  chairman  of 
the  quarter  sessions,  wholly  uninitiated  in  the  law,  wholly 
incompetent  to  decide  such  a  question,  would  have  to  direct 
the  jury,  upon  there  being  proof  that  the  publication  was 
by  the  authority  of  the  House  of  Commons.  These  conse- 
quences, which  would  inevitably  follow,  shew  that  it  is  ut- 
terly impossible  that  the  law  can  be  as  contended  for  by  the 
counsel  for  the  plaintiff.  The  existence  of  the  two  Houses 
of  Parliament  is  quite  incompatible  with  such  a  state  of  the 
law;  more  particularly  the  existence  of  the  House  of  Com- 
mons, which  is  the  popular  branch  of  the  legislature.  If 
privilege  is  denied  altogether,  then  indeed  the  two  Houses 
are  not  the  exclusive  tribunal  to  determine  the  question. 
But  if  there  be  such  a  thing  as  privilege,  it  seems  to  be 
admitted,  by  the  most  decided  opponents  of  it,  that  Par- 
liament must  have  exclusive  jurisdiction  over  it.  Lord 
Brougham,  in  the  work  before  cited,  states, ''  the  privilege 
champions,  in  order  to  be  consistent,  must  maintain  that 
the  Houses  of  Parliament  alone  are  the  judges  of  their  pri< 
Tiieges;  this  right  is  worth  nothing,  if  it  is  confined  to  the 
judging  of  the  general  and  abstract  question''(a). 

The  question,  therefore,  is  privilege  or  no  privilege ;  if  If  privilege 
there  is  no  privilege,  then  the  House  of  Commons  has  no  two^Housea 
more  authority  than  any  debating  club  or  any  petty  corpo-  "™"*5  *»»^^"" 
ration  upon  such  a  subject;  but  if  the  Houses  of  Parliament  diction. 
have  privilege,  then  it  is  conceded  that  the  Houses  of  Par- 
liament alone  can  adjudicate  upon  the  existence  and  extent 
of  these  privileges. 

Several  objections  have  been  made  to  the  exclusive  juris- 

(a)  4  Lord  Brougham's  SpeecheSi  p.  347. 
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1839.        diction  of  the  two  Houses  of  Parliament  in  matters  of 

^'^^^^'^^      privilege.     One  is,  that  it  would  be  giving  a  legislative 

.0.  power  to  each  House,  independent  of  the  other,  and  of  the 

Hansard      crown.    No  such  powef  is  ascribed  to  either  House.    The 
and  others.  *>  .  .  .         . 

Areument  for    "^"*®^  ^^  Parliament,  like  various  courts  m  this  country, 

defendants.  are  courts  of  exclusive  jurisdiction.  The  Ecclesiastical 
Court,  the  Admiralty  Court,  the  Revenue  Court  of  Exche- 
quer, and  other  courts,  in  which  is  vested  an  exclusive  juris- 
diction over  a  particular  branch  of  the  law,  have  not  the 
power  to  make  the  law,  but  only  a  power  to  declare  the  hw. 
Objections  to  The  House  of  Commons  cannot  give  to  itself  a  new  privi- 
dictionoFH.  '^g^y  any  more  than  the  Court  of  Admiralty  could  extend 
of  CoramoDs.  Jtg  jurisdiction,  or  alter  the  law  of  the  land.  But  the  ques- 
tions,  that  are  properly  cognizable  in  the  Court  of  Admiralty, 
this  Court  will  not  take  cognizance  of  here.  If  an  action 
for  false  imprisonment  were  brought  by  a  person  who  was 
on  board  a  captured  vessel,  and  it  turned  out  that  the 
imprisonment  arose  from  the  capture  as  prize,  this  Court 
would  not  even,  in  an  action  for  this  personal  wrong,  take 
cognizance  of  the  question,  whether  the  capture  was  lawful 
of  unlawful.  So  with  respect  to  the  Ecclesiastical  Court, 
its  judgment  upon  a  question  of  marriage  is  binding;  a 
judgment  of  the  Court  of  Exchequer  in  rem,  upon  a  ques- 
tion of  forfeiture,  is  binding,  because  it  is  the  judgment  of  a 
court  of  peculiar  jurisdiction,  to  whom  it  is  given  by  the 
constitution  of  the  country  to  determine  those  questions.  It 
might  just  as  well  be  said  that  the  Courts  of  Common  Lftw 
have  a  legislative  authority  by  administering  the  common 
law.  This  Court  has  a  jurisdiction  over  all  questions  of 
common  law,  civil  and  criminal.  Much  has  been  said  of 
"judge-made  law,'' and  there  is  a  great  deal  of  our  best  law 
that  may  be  so  described.  Pemberion  said,  in  the  reign  of 
Charles  the  Second,  that  he  himself,  in  his  time,  had  made 
more  law  than  King,  Lords  and  Commons ;  but  that  is,  pro- 
perly speaking,  not  making  law ;  it  is  merely  declaring  the 
law«  This  law  is  supposed  always  to  have  existed,  and 
merely  to  be  declared  by  the  judges.     But  although  the 
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judges  of  the  common  law  have  no  legislative  authority^  it         1B39. 
may  be  said  that  by  declaring  the  law  they  have  a  power  to    a^^^"^^ 
alter  the  law  of  the  land.  v. 

As  it  has  been  convenient  to  assign  particular  branches     ^^^J^^^^ 
of  the  law  to  particular  tribunals, — the  Common  Law  to  Argument  for 
the  Courts  of  Common  Law, — Equity,  to  the  Courts  of  defendants. 
Equity, — International  Law  to  the  Court  of  Admiralty, — 
Canon   Law  to   the   Ecclesiastical  Courts:   pari  ratione, 
Parliamentary  Law  has  been  assigned  for  its  administration 
to  the  two  Houses  of  Parliament;  and  it  was  essentially 
necessary,  with  regard  to  Parliamentary  Law,  that  this  dis- 
tribution should  take  place,  because  to  prevent  collisioti  it 
is  quite  clear  that  either  the  Courts  of  Law  most  be  sub* 
ordinate  to  the  two  Houses  of  Parliament,  or  the  two 
Houses  of  Parliament  must  be  subordinate  to  the  Courts 
of  Law. 

The  next  objection  is,  the  liability  to  abuse  which  would  liability  to 
arise  if  such  a  power  were  to  be  acknowledged  to  exist  in  gitTmaie  argu- 
the  two  Houses  of  Parliament.  nient. 

This  is  not  a  legitimate  argument*  It  cannot  possibly  be 
argued  from  the  possibility  of  abuse,  that  the  power  does  not 
eiist.  In  every  balanced  government — wherever  there  is 
not  a  pure  despotism«^there  must  be  various  powers  in  the 
state  to  check  each  other,  each  of  them  having  certain 
limits,  and  to  be  only  exercised  properly  within  those  limits^ 
but  for  the  abuse  of  which  powers  it  is  utterly  impossible 
by  law  to  provide  any  remedy;  so  that  it  is  altogether  a 
false  maxim  that  no  power  can  exist,  for  the  abuse  of  which 
there  is  not  a  legal  remedy^ 

In  England,  where  there  is  a  limited  monarchy,  there  are 
certain  prerogatives  belonging  to  the  crowti.  There  is  the 
prerogative  of  making  peace  and  war, — the  prerogative  of 
pardoning  offences, — the  prerogative  of  assembling,  and  pro- 
roguing, and  dissolving  Parliament.  For  the  abuse  of  each 
of  these  powers^  so  far  as  the  sovereign  is  personally  con-> 
cemedy  the  law  provides  no  remedy;  but  for  the  public 
safety,  and  for  the  due  administration  of  justice,  these 


48 


1839. 


Hansard 
and  others. 

Argument  for 
defendants. 


Power  of  IL 
of  Lords  may 
be  abused ; 


or  of  H.  of 
Commons. 


CASES  IN  THE  QUEEN  $  BENCH, 

powers  are  conferred  upon  the  sovereign,  in  the  confidence 
that  they  will  be  exercised  wisely  and  discreetly.  And  yet, 
it  may  be  said,  the  sovereign  may  make  war  wantonly  with 
all  the  world,  or  the  sovereign  may  pardon  all  criminals, 
and  createan  entire  impunity  for  crime;  or  the  sovereign 
may  assemble  and  dissolve  Parliament  from  mere  caprice, 
and  render  the  best  labours  of  the  legislature  utterly  fruit  < 
less. 

The  House  of  Lords  have  certain  high  powers  allotted 
to  them  by  the  constitution;  amongst  others,  the  power  of 
judicature  in  the  last  resort;  and  where  they  are  not  parties — 
which  they  would  often  be  in  questions  of  privilege,  if  ques- 
tions of  privilege  were  to  be  entertained  as  questions  in  the 
Courts  of  Common  Law,  and  brought  before  the  House  of 
Lords — where  they  are  not  parties,  that  power  of  judicature 
is  wisely  and  usefully  awarded  to  them.  But  they  may 
abuse  it,  and  there  is  no  remedy  for  it.  They  have  it  in 
their  power  to  alter  the  law  of  the  land.  They  might  repeal 
an  act  of  parliament.  They  might  decide  that  the  second 
son  should  inherit  instead  of  the  eldest  son :  and  how  could 
such  a  decision  be  reversed  ?  What  remedy  would  be  open 
to  the  party  who  had  been  injured?  Suppose  for  some 
trifling  contempt,  such  as  bringing  an  action  against  the 
door-keeper  of  the  House  for  the  value  of  an  umbrella, 
they  were  to  impose  an  enormous  fine — 1CX),0CX)/. — and 
sentence  the  party  to  twenty  years'  imprisonment,  what  re- 
dross  could  he  obtain  in  the  Courts  of  Law  ? 

There  are  certain  powers  assigned  exclusively  to  the 
House  of  Commons,  more  particularly  that  of  voting  the  pub* 
He  money.  But,  it  may  be  said,  they  may  stop  the  supplies, 
not  only  when  there  is  a  public  grievance,  when  the  minis- 
ters of  the  crown  are  acting  tyrannically,  when  the  crown 
will  not  dismiss  ministers  that  have  lost  the  confidence  of 
both  Houses  of  Parliament,  and  are  odious  to  the  people, 
but  the  House  of  Commons  may  stop  the  supplies  when 
the  government  is  wisely  and  constitutionally  administered, 
for  the  purpose  of  defrauding  the  public  creditor.    So  they 
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have  tbe  acknowledged  and  undoubted  power  of  committing        l^^^* 
parties  for  contempt.    They  may  abuse  this  power  also,  and     g^od^p^LE 
there  is  no  constitutional  remedy  for  the  abuse.  v. 

The  same  argument  might  be  used  witli  regard  to  the     and  ^others. 
powers  of  various  officers  under  the  crown.    Her  Majesty's  Argument  for 
Attorney-General  may  enter  a  nolle   prosequi  upon  any    ^^^"  ""^*' 
indictment,     it  might  be  said,  shall  such  a  power  be  given  „ev  General, 
to  an  officer  under  the  crown,  by  which  the  administration 
of  justice  may  be  impeded  and  stopped?     It  is  a  power 
that  usefully  belongs  to  this  office  for  the  public  benefit, 
but  it  is  liable  to  abuse.     Again,  a  writ  of  error  cannot  be 
brought  without  the  fiat  of  the  Attorncy-General,  and  it 
may  be  said  that  innocence  thus  has  no  protection,  because 
it  may  depend  upon  the  caprice  of  an  officer  of  tlie  crown 
whether  an  erroneous  judgment,  by  which  a  person  has 
been  improperly  convicted,  may  be  reversed.     So  again, 
tlie  Attomey-General's  power  of  filing  criminal  informations 
is  one  which  is  undoubtedly  capable  of  much  abuse,  but  it 
is  a  power  which  as  undoubtedly  does  exist. 

So  as  to  what  may  be  done  by  parliament  itself,  the  three 
branches  of  tbe  legislature  concurring.  By  the  constitution 
of  America,  congress  has  limited  power.  By  the  constitu*  OfparliameDt: 
tion  of  England,  parliament  has  unlimited  power.  There 
might  therefore  be  an  act  of  parliament  to  change  the  reli« 
gioD  of  the  country  against  tbe  wishes  of  the  people,  or  for 
making  the  parliament  last  during  a  king's  life,  or  for  abo* 
lishing  tbe  House  of  Commons,  or  for  introducing  a  pure 
despotism  into  this  country,  or  (if  any  thing  so  monstrous 
can  be  supposed)  for  putting  to  death  all  children  under  three 
years  of  age.  What  is  to  be  done  upon  such  occasions  ? 
Resistance  is  the  only  remedy — revolution  has  begun — the 
law  has  provided  no  remedy — society  is  dissolved.  Tlie 
constitutioD  must  be  reconstructed. 

The  same  argument,  if  it  may  be  so  termed,  derived  from  ^nd  of  Courti 
the  liability  of  power  to  be  abused,  may  equally  be  applied 
to  tbe  Courts  of  Law  themselves.    These  Courts  may  abuse 
their  powers — they  may  alter  the  law,  and  make  new  iaws 
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1839.        under  pretence  of  declaring  the  old  law.    The  Courts  of 

^■^^^^^^^      Law,  for  instance^  might  decide  that  a  member  of  parliament 

V.  was  liable  to  be  arrested  for  debt  during  the  sitting  of  par* 

Hansard      Hament,  or  that  the  House  of  Commons  had  no  power  to 
and  others.  .  .  "^ . 

Areument  for  ^^^f""™**  *  party  for  prevarication,  or  for  obstructing  the 
defendants.  members,  or  for  a  contempt  committed  in  the  face  of  the 
House.  Undoubtedly  a  Court  of  Law  might  so  abuse  its 
powers.  If  the  Courts  of  Law  have  the  power  of  deter- 
mining upon  privilege,  there  is  the  same  possibility  of  abuse 
of  power  as  if  it  were  vested  in  the  House  of  Commons. 

It  may  be  acknowledged  that  privilege  has  been  abused. 
In  a  long  course  of  ages,  it  is  not  difficult  to  shew  that 
power  may  have  been  abused ;  and  so  the  prerogatives  of 
the  crown  have  been  abused,  and  courts  of  justice  have 
abused  the  power  conferred  upon  them;  but  that  is  no  argu- 
ment to  shew  that  those  powers  do  not  exist.  The  question 
is,  what  is  the  remedy  for  the  abuse,  and  whether  the  pro* 
posed  remedy  is  at  all  consistent  with  the  object  which  is  in 
view  in  creating  the  power.  It  seems,  however,  to  be  sup- 
posed that  the  House  of  Commons  consists  of  persons  who 
will  do  nothing  but  convert  the  law  to  their  own  private 
advantage  for  the  purposes  of  corruption  or  faction,  and 
that  the  judges  are  pure  intelligences,  who  will  independently 
and  unerringly  declare  the  law,  and  consult  nothing  but  the 
cause  of  truth  and  justice.  The  constitution  supposes  that 
the  House  of  Commons  consists  of  upright  and  intelligent 
men,  possessing  the  confidence  of  their  constituents,  who 
will  justly  exercise  the  functions  which  the  constitution 
assigns  to  them. 
Instances  of         It  niay  be  useful  to  refer  to  the  conduct  of  the  judges  in 

misconduct  in  ^  f^^  instances,  and  consider  what  would  have  been  the 
judges. 

consequences,  if  questions  of  privilege  had  been  referred  to 

their  determination.     In  a  speech  of  Mr,  St.  John {a)^  on 

the  question  of  ship-money,  he  says,  "  Sir  Francis  Wayland, 

Chief  Justice  of  the  Common  Pleas  in  the  time  of  Edward 

the  First,  was  attainted  of  felony  for  taking  bribes,  and  bis 

(fl)  3  How.  Sta.  Tr.  1273. 


EASTER  TERMi  II  VICT, 
lands  and  goods  forfeited,  as  appears  in  the  Pleas  of  Parlia* 
paent,  18  £dw.  I,  and  he  was  banished  the  kingdom  as  un-    c^^^^'^^ 
worthy  to  live  in  that  state  against  which  he  had  so  much  v. 

offended.    Sir  William  Thorpe,  Chief  Justice  of  the  King's     a^Jj  mhe^. 
Bench  in  Edward  the  Third's  time»  having  of  five  persons  Aicument  for 
received  five  several  bribes,  which  in  all  amounted  to  100/,,  defendants. 
was  for  this  alone  adjudged  to  be  hanged,  and  all  his  lands 
and  goods  forfeited." 

In  the  great  case  of  ship-money,  the  judges  held  that 
there  was  a  power  of  taxation  in  the  crown^  that  the  crown 
might  raise  money  from  the  subject  under  the  pretence  that 
it  was  necessary  to  equip  ships,  and  that  the  necessity  for 
that  was  to  be  judged  of  by  the  crown  alone-^the  applica- 
tion of  the  money  also  being  left  to  the  crown(a). 

In  The  King  v.  Darnel (b)»  the  judges  held  that,  where 
there  was  a  commitment  by  the  King  in  Council,  there  was 
jio  habeas  corpus ;  a  decision  whereby  lettres  de  cachet  would 
have  been  established  in  this  country,  if  it  had  not  been  re- 
versed by  parliament. 

The  answers  of  TresUian  C.  J,,  Belknap  C.  J.,  and  other 
judges  to  Bichard  2,  to  be  found  in  1  ParK  Hist.  194,  are 
remaricable  instances  of  the  judges  of  those  days  lending 
themselves  to  the  crown  to  destroy  privilege.  Is  it  to  be 
supposed  that,  by  the  constitution,  it  belonged  to  such 
judges  to  decide  on  privilege  of  parliament?  Tresilian  was 
Jhimseif  executed  as  a  traitor.  The  contriver  of  death  for 
•others,  be  perished  by  his  own  art.  Belknap,  likewise,  was 
convicted,  but  escaped  to  Ireland.  Succeeding  judges  have 
jhewn  an  equal  disregard  of  the  liberties  of  the  people,  and 
of  the  law  of  the  land. 

Another  example  of  the  opinions  of  judges  respecting 
privilege  may  be  given  that  occurred  in  the  year  1629. 
There  being  an  attempt  in  parliament  to  inquire  into  some 
of  the  tyrannical  acts  of  Charles  and  his  ministers,  Seldefi 
wished  a  question  for  that  purpose  to  be  put  by  the  Speaker 

(fl)  Rex  w.  Hampden,  3  How.  Sin.Tri.  825.  (6)  3  How.  Sta.Tri.  1. 
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1839.  from  the  chair.  The  Speaker  refused  to  put  the  question^ 
stating  as  his  excuse,  **  that  he  was  otherwise  commanded 
by  the  king  (ay* 

Hansard         That  parliament  was  immediately  afterwards  dissolved. 
Anument  for   ^^^^'  ^^^  dissolution,  Selden,  Siroud,  and  other  members 
defendants.      were  prosecuted  in  the  Star  Chamber  for  matters  done  by 
them  in  parliament.     Heaih   was  then  attorney-general. 
Heaih  was  afterwards  impeached  for  having  prosecuted 
these  five  members  for  what  they  had  done  in  parliament, 
thereby  acknowledging  that,  even  at  that  time  of  day,  such 
a  proceeding  was  unconstitutional  and  unlawful.    But  it  is 
stated,  that  ''  the  king,  purposing  to  proceed  against  the 
members  of  the  House  of  Commons,  who  were  committed 
to  prison  by  him  in  the   Star  Chamber,   caused   certain 
questions  to  be  proposed  to  the  judges  upon  the  £5th  of 
Instances  of^    April.     Whereupon  all  the  judges  met  at  Serjeants'  Inn 
judges!  ^^  '"  ^y  command  from  his  majesty,  where  Mr.  Attorney  pro- 
posed certain  questions  concerning  the  offences  of  some 
of  the  parliament  men  committed  to  the  Tower  and  other 
prisons;  at  which  time  one  question  was  proposed  and 
resolved,  viz.  that  the  statute  of  4th  Hen.  8,  intituled, '  An 
Act  concerning  Richard  Strode/  was  a  particular  act  of 
parliament,  and  extended  only  to  Richard  Stroikf  and  to 
those  persons  who  had  joined  with  him."    That  act  of  par* 
liament  has  been  held  repeatedly  to  be  a  general  law,  and 
to  forbid  calling  in  question  any  member  of  parliament. 
But  the  judges  of  that  day  held  that  it  was  merely  a  parti- 
cular law,  and  did  not  at  all  prevent  the  prosecution  in  the 
Star  Chamber  of  those  members  for  what  they  had  done  in 
the  House  of  Commons. 

Then  another  question  put  by  Mr.  Attorney  at  the  com- 
mand of  the  king  to  the  judges  was;  *' whether  a  parlia- 
ment man  committing  an  offence  against  the  king  or  council, 
not  in  a  parliament  way,  might,  after  the  parliament  ended, 
be  punished  or  not?"  Now  when  was  an  offence,  committed 
in  the  House  of  Commons,  said  to  be  not  in  a  parliament 

(«)  3  How.  Sta.  Tri.  235  et  seq. 
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WBjl  When  a  speech  was  made  disagreeable  to  the  king  or  the        i839. 
minister.   "  All  the  judges  un&  voce  answered,  he  might,  if  he    J^!^^^"^^ 
be  not  punished  for  it  in  parliament^  for  the  parliament  shall  p, 

not  give  privilege  to  any  contra  morem  parliamentariunii  to     ^"^'^^ 
exceed  the  bounds  and  limits  of  his  place  and  duty;  and  all  y^n,|}|„ent  for 
agreed  that  regularly  he  cannot  be  compelled  out  of  parlia*  defendanto. 
ment  to  answer  things  done  in  parliament^  in  a  parliamen* 
tary   course:   but  it  is  otherwise  when   things   are  done 
ezorbitaatly,  for  those  are  not  the  acts  of  a  court." 

Another  question  was  this,  "  whether  if  one  parliament 
man  alone  shall  resolve,  or  two  or  three  shall  covertly  con- 
spire to  raise  false  slanders  and  rumours  against  the  lords 
of  the  council  and  judges,  not  with  intent  to  question  them 
in  a  legal  course  or  in  a  parliamentary  way,  but  to  blast 
them  and  to  bring  them  to  hatred  of  the  people,  and  the 
government  in  contempt,  they  be  punishable  in  the  Star 
Chamber  after  the  parliament  is  ended? — Answer,  The 
judges  resolve,  that  the  same  was  punishable  out  of  parlia- 
ment, as  an  offence  exorbitant  committed  in  parliament 
beyond  the  office  and  besides  the  duty  of  a  parliament 
man.**  In  ''  Nahons  Collections"(cr)  there  is  an  account 
varying  a  little  from  this  of  the  questions  and  answers. 
The  members  were  imprisoned  on  this  extra-judicial 
opinion  of  their  lordships.  A  habeas  corpus  was  moved 
by  Siroud  and  the  others,  and  upon  the  habeas  corpus 
being  sued  out  in  the  Easter  term  of  5  Charles  1 ,  it  was 
returned  that  Siroud  was  in  custody  by  virtue  of  a  warrant 
signed  by  twelve  lords  of  the  king's  council,  and  also  by  a 
warrant  under  his  majesty's  hand.  And  afterwards,  when 
the  judges  were  to  have  given  judgment,  the  king  wrote  to 
the  justices,  stating,  that  he  had  removed  the  prisoners  to 
the  Tower,  whereupon  the  Court  would  not  deliver  any 
judgment;  and  afterwards,  when  the  prisoners  were  brought 
up  and  tendered  bail,  the  Court  refused  to  accept  it,  unless 
they  also  gave  sureties  for  good  behaviour.  The  prisoners 
^  were  remanded  to  prison  because  they  would  not  find 

(«)  «  Nals.  ColU  374,  CU  3  How.  St.  Tr.  238,  n, 
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1839.         sureties  for  their  good  behaviour/'    Therefore  the  judges 

y^^''^'^      remanded  to  prison  the  members  of  the  House  of  Com- 

Stockdalb  '^  .      ^       ■    •  t 

V.  raons^  because  they  would  not  give  sureties  for  their  good 

a^d  oihere.     l^®'**^^®**^  i"  respect  of  the  motion  they  had  made  or  sup- 
Argument  for    ported  in  their  place  in  parliament;  and  these  are  the  judges 
defendants.      to  whom  it  is  supposed  that  the  province  of  determining 
matters  of  privilege  is  by  the  constitution  assigned. 

So  again,  in  the  time  of  James  l,  there  was  a  contest  as 
to  whether  the  privileges  of  the  House  of  Commons  were 
granted  of  grace  and  favour  by  the  king,  or  were  held  as  of 
right.  The  king  insisted  that  he  granted  them  as  of  grace 
and  favour,  and  might  withhold  them  if  he  pleased.  The 
House  of  Commons  made  a  protest  against  this  doctrine, 
Instances  of  which  was  entered  in  the  Journals.  When  parliament  was 
^lld^T'^"''' '"  dissolved,  the  king  ordered  the  Journals  of  the  House  of 
Commons  to  be  brought  before  him,  and  in  the  presence  of 
the  judges,  and  no  doubt  at  their  suggestion,  this  protest 
M'as  erased  from  the  Journals  of  the  House  of  Commons 
by  the  king's  own  hand  (a). 

To  shew  again  what  may  be  expected  from  the  judges 
they  laid  down  in  Sir  Edward  Hales's  ca8e(6),  with  one  voice, 
that  the  king  had  the  dispensing  power.  Chief  Justice 
Herbert — who  was  the  same  individual  that  decided  the 
King  V.  Williamsj  and  who  had  prosecuted  the  five  mem- 
bers, and  who  himself  had  been  impeached  for  that  tyran- 
nical proceeding — after  a  consultation  with  the  twelve 
judges,  said,  *'  We  were  satisfied  in  our  judgments  before, 
and  having  the  concurrence  of  eleven  out  of  twelve,  we 
think  we  may  very  Well  declare  the  opinion  of  the  Coart  to 
be,  that  the  king  may  dispense  in  these  cases  and  go  upon 
these  grounds.  1.  That  the  kings  of  England  are  sov^ 
reign  princes.  2.  That  the  laws  of  England  are  the  king's 
laws.  3.  That,  therefore,  it  is  an  inseparable  prerogative 
in  the  kings  of  England  to  dispense  v  ith  penal  laws  in  parti« 
cular  cases,  and  upon  particular  necessary  reasons.  4.  That 

(a)  See  1  Pari.  Hist.  1361-3.  (6)  11  How.  Sta.  Tri.  1198 ;  2 

Shower,  475 ;  Camberbacb,  81. 
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of  those  reasons  and  those  necessities  the  king  himself  is        1839. 

the  sole  j  udge."  ^^^^v^^ 

Such  was  the  misconduct  of  the  judges  in  the  times  in  „. 

which   privilege   was  settled^  that  Clarendon  himself,  no     Hahsard 
^  ,  ...  i.     and  others. 

enemy  to  monarchy,  and  no  enemy  to  the  judges,  says  of  xreumcnt  for 

the  conduct  of  the  latter,  that  "  when  the  people  saw  hi  a  deiendants. 

Court  of  Law,  (that  law  that  gave  them  title  to  the  possession 

of  all  that  they  had,)  reasons  of  state  urged  as  elements  of 

law,  judges  as  sharp-sighted  as  secretaries  of  state,  and  in 

the  mysteries  of  state;  judgment  of  law  grounded  upon 

matter  of  fact,  of  which  there  was  neither jnquiry  nor  proof; 

they  had  no  reason  to  hope  that  doctrine,  or  the  promoters 

of  it,  would  be  contained  within  any  bounds*'  *  *  *  (a). 

These  instances  are  a  strong  set-o£f  against  the  abuses  of 
privilege  by  either  House  of  Parliament,  and  shew  that  to 
the  judges  it  would  have  been  impossible  to  have  referred 
the  determination  of  questions  of  privilege,  without  the 
constitution  being  entirely  subverted.  But,  generally 
speaking,  the  law  will  presume,  and  rightly  presume,  that 
the  judges  will  do  their  duty;  so  also  with  equal  propriety 
will  the  law  presume,  that  the  House  of  Commons  will  do 
their  duty. 

The  true  remedy  for  abuses  of  privilege  is  to  be  found  in  True  remedy 
the  constitution  itself,  without  any  reference  to  Courts  of  privilege. 
Law,  or  any  interference  by  inferior  tribunals.  There  may 
be  a  petition  to  either  House  by  a  party  grieved,  where  he 
will  be  heard  by  himself,  his  counsel,  or  agent,  and  may 
call  witnesses  in  support  of  his  petition.  There  may  be  a 
revision  of  that  which  has  been  done  by  either  House. 
Tliere  may  be  a  conference  between  the  two  Houses.  With 
regard  to  the  House  of  Commons  there  may  always  be  a 
dissolution  of  parliament,  and  an  appeal  to  the  people. 
Where  there  has  been  an  usurpation  of  power  on  the  part 
of  the  House  of  Commons  which  does  not  belong  to  it, 
that  has  been  found  an  effectual  remedy.    In  Wilkes's 

(a)  1  Clar.  Hist.  Reb.  123  (ed.  1826). 
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case  {a),  the  House  of  Commons  held  that  a  member  ex- 
pelled from  the  House  was  disqualified  from  being  re- 
elected. That  was  an  abuse  of  privilege;  but  what  was 
the  correction  of  it?  Not  an  appeal  to  a  Court  of  Law, 
but  an  appeal  to  public  opinion;  and  a  House  of  Commons 
was  afterwards  returned,  by  whom  that  resolution  was  re- 
versed. 

With  regard  to  any  individual  loss  or  injury,  from  any 
proceeding  of  the  House,  there  may  be  compensation 
awarded,  and  there  are  various  cases  where,  upon  petition 
to  the  House  of  C^ommons,  compensation  has  been  awarded^ 
and  a  remedy  has  been  afforded. 

The  interference  of  Courts  of  Law  to  correct  abuses  of 
privilege  is  wholly  unnecessary.  It  never  has  been  put  in 
practice.  In  all  the  various  instances  in  which  it  may  be 
said  that  either  House  has  abused  its  privileges,  there  is 
not  in  all  the  annals  of  the  admhiistration  of  the  law  in  this 
country  one  single  instance  of  such  an  excess  or  abuse 
being  corrected  or  remedied,  or  checked  by  the  interference 
of  a  Court  of  Law.  Since  Admiral  Griffin*%  case,  which 
occurred  about  the  year  1739  or  1760,  down  to  the  present 
time,  no  complaint  has  been  made;  and  there  has  been 
a  constant  study  to  accommodate  the  exercise  of  privilege 
to  public  opinion. 

At  common  law,  if  a  member  of  parliament,  being  in 
execution  for  a  debt,  was  discharged,  the  debt  was  extin- 
guished, and  the  creditor  had  no  remedy.  That  was  a 
grievance  to  the  subject.  How  was  it  corrected?  By  an 
act  of  parliament,  not  by  a  suit  at  law.  The  1  Jac.  1,  c.  13, 
was  passed,  by  the  second  section  of  which  a  party  who  had 
sued  out  execution  might,  after  the  end  of  the  session  of 
parliament,  and  when  the  privilege  had  ceased,  sue  out  a 
new  writ  of  execution.  Here  parliament  itself  administers 
a  remedy  for  the  grievance  complained  of.     The  third  sec- 


(tf)  Resolutions  in  Wilkat*  case,  a.d.  1769.  Afterwards  reversed,  a«d. 
1783. 
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don  of  that  act  of  parliament  is  a  parliamentary  recognition        1839. 
of  the  power  of  the  two  Houses  to  judge  of  their  own    o^^^"^"^^ 
privilq^s,  and  to  punish  without  the  power  of  review.     It  v. 

provides,  "  that  this  act,  or  anything  herein  contained,  shall    |j^J[^*j|*|j^^ 
not  extend  to  the  diminishing  of  any  punishment  to  be  Argument  for 
hereafter  by  censure  in  parliament  inflicted  upon  any  per-  defendants, 
son  which  hereafter  shall  make,  or  procure  to  be  made,  any 
such  arrest  as  is  aforesaid.**    Cautiously,  therefore,  reserve 
ing  to  the  two  Houses  of  Parliament  the  right,  which,  by 
the  constitution  of  the  country,  they  enjoy,  by  their  censure 
in  parliament,  to  punish  any  person  for  a  breach  of  privi« 
lege. 

By  the  12th  and  13th  of  Will.  3,  c.  S,  s.  1,  permission  is 
given  to  any  person  to  commence  and  prosecute  any  action 
or  suit  in  the  superior  Courts  against  any  member  of  either 
House,  or  agamst  their  servants,  immediately  after  the  dis« 
solution  or  prorogation  of  any  parliament,  until  a  new  par- 
liament, or  the  same,  be  re*assembled,  and  immediately 
after  any  adjournment  for  more  than  the  space  of  14  days. 
This  again  removed  a  grievance  that  was  complained  of, 
that,  even  when  parliament  was  not  sitting,  neither  members 
nor  their  servants  could  be  sued,  and  it  shews  that  till  then 
that  privilege  had  existed. 

By  the  1 1th  of  Geo.  2,  c.  24,  this  act  is  extended  to  all 
Courts  of  Record  in  England  and  Ireland;  and  by  the  10th 
Geo.  S,  c.  50,  it  is  enacted,  that  any  action  or  suit  may  at 
any  time  be  brought  against  any  peer  or  member  of  parlia« 
ment,  or  their  servants.  The  statute  of  William  3.  only 
allowed  suits  to  be  brought  at  a  certain  distance  of  time 
after  the  dissolution  or  prorogation.  But  by  the  10th  of 
Geo.  3,  **  any  action  or  suit  may  at  any  time  be  brought 
against  any  peer  or  against  any  of  the  knights,  citizens,  and 
bui^esses,  and  the  commissioners  for  shires  and  burghs  of 
the  House  of  Commons  of  Great  Britain  for  the  time 
being,  or  against  their  menial  or  any  other  servants."  By 
sect.  2,  there  is  an  express  provision  that  the  persons  of 
members  are  not  to  be  arrested  or  imprisoned;  but  as 
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1839.        there  is  no  such  provision  in  fiiTOur  of  their  senrants,  the 
""^-"^^      effect  of  the  act  was  to  take  away  from  such  senrants  the 
9.  privilege  they  had  before  enjoyed  of  freedom  from  arrest* 

HAV9AKD  By  the  4  Geo.  3,  c.  33,  which  has  been  repeatedly  we* 

and  others.  ''  /  *  . 

Anniment  for  ''^^^"  *°"  mtroduced  into  every  Bankrupt  Act  smce, 
deteodants.  any  trader  having  privilege  of  parliament,  if  he  does  not 
pay  or  satisfy  a  legal  debt  to  the  amount  of  iOO/.  witbm 
two  months  after  having  been  served  with  legal  process, 
may  be  made  a  bankrupt.  Before  that  statute  this  diffi- 
culty  occurred,  that,  as  a  member  of  parliament  could  not 
be  arrested,  there  could  be  no  act  of  bankruptcy  by  his 
lying  in  prison,  and  therefore,  although  a  trader  and  insol- 
vent, his  creditors  were  without  means  of  getting  an  equal 
distribution  of  his  effects. 

So  also  in  the  case  of  Mr.  Long  WeUe$ky  (a),  where, 
upon  a  committee  of  privileges  being  appointed,  they  held 
and  reported  that  he  was  not  entitled  to  privilege  of  par* 
liament,  he  being  guilty  of  contempt  in  the  Court  of  Chan- 
cery of  the  authority  of  the  presiding  judge  of  that  Court« 
And  in  the  more  recent  case  of  Mr.  Lechmere  CkarUon  (6), 
where  that  gentleman,  having  written  a  letter  to  a  master 
of  the  Court  of  Chancery,  which  Lord  CoUenhatn  C.  held 
was  a  contempt,  and  being  ordered  to  be  committed,  ad- 
dressed himself  to  the  Speaker  and  claimed  privilege,  a  com- 
mittee was  appointed  by  the  House  of  Commons  to  coo* 
sider  his  claim,  and  the  committee  decided  unanimously  that 
the  claim  was  unfounded.  Things  have  continued  in  this 
quiet  and  settled  state,  widiout  any  appeal  to  the  law,  and 
without  any  grievance  unredressed  by  the  Houses  of  Par- 
liament, down  to  the  time  when  Mr.  Stockdaie  brings  bis 
actions. 

But  it  is  said,  why  not  submit  the  privileges  of  parlia- 
ment to  the  decision  of  the  Courts  of  Common  Law,  as 
well  as  the  prerogatives  of  the  crown  t   For  obvious  reasons* 

(a)  2  Rass.  &  Mjl  639;  4  Lord         (6)  2  Myl.  &  Craig,  316. 
Brougham^i  Speeches,  357. 
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In  the  first  place>  anything  done  by  «i  oiicer  of  the  crown^        i8Sa 

in  the  exercise  of  the  prerogative^  is  done  according  to  the      *'^^^*^ 

common  law,  and  the  Courts  of  Common  Law  are  com-*  «. 

petent  to  determine  upon  it.    Prerogative  is  well  defined;     ^^j^'f*^ 

it  is  part  of  the  common  law,  of  which  the  judges  are  cog*  Argument  for 

nizant.     There  is  no  other  tribunal  before  which  such  a  defendants. 

question  can  be  agitated  and  decided.    There  is  no  danger  Distinction 
„  1       ...       .         ...  .  .         /.  •  between  pnvi- 

at  all  to  the  liberties  of  the  subject  from  such  a  course  lege  and  pre- 

being  pursued,  and  such  a  course,  therefore,  has  been  pur**  ^gative. 
sued  without  any  mischief  or  inconvenience.  There  is  no 
danger  to  the  crown,  for  the  judges  are  appointed  by  the 
crown,  and  its  power  is  permanent.  But  that  is  totally 
different  from  the  question  of  privilege,  which  depends  on 
a  law  sui  generis,  the  administration  of  which  is  necessarily 
committed  to  a  peculiar  tribunal.  It  is  observable  also, 
that  against  any  exercise  of  power  on  the  part  of  the  crown, 
analogous  to  that  which  is  now  called  in  question,  there 
would  be  no  remedy  at  law«  Suppose  that  a  proclamation 
were  issued  by  the  crown,  offering  a  reward  for  the  appre^ 
bension  of  an  individual  by  name,  on  the  charge  of  treason, 
or  murder,  or  any  other  crime,  could  it  be  contended  for  a 
moment  that  an  action  or  an  indictment  would  be  sustain* 
able  against  the  printer  of  such  proclamation?  What 
then  is  to  be  done,  supposing  that  something  very  outrage* 
otts  should  be  committed  by  either  House  of  Parliament? 
Suppose  there  were  an  injunction  from  the  House  of  Com- 
mons against  proceeding  in  an  ejectment,  or  a  warrant  from 
the  Speaker  to  put  a  man  to  death  for  an  alleged  breach  of 
privilege  in  suing  a  member  for  a  debt*  What  is  to  b^ 
done  in  soch  a  case?  The  answer  is,  that  it  is  not  decent, 
and  it  is  not  to  be  permitted  to  make  such  a  supposition. 
It  might  as  well  be  said,  what  is  to  be  done  if  the  sovereign 
should  personally  commit  some  great  crime  i  Or  what  is 
to  be  done  if  the  judges  of  the  Courts  of  Law  grossly  per^ 
vert  their  powers? 

It  was  well  said  by  Finch,  afterwards  Liord  Nottingham, 
in  the  great  case  of  Monopolies,  The  East  India  Company 
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1830.        V,  Sandys  (a),   *'  I  take  it  the  possibility  of  the  abuse  of 

Stockdalb     P^w®''  **  "®  objection  against  that  power.   For  by  this  argu- 

«•  meiiti  though  the  King  has  a  power  and  prerogative  by  law 

and  otbere.     ^^  restrain  subjects  from  going  beyond  the  sea^  by  a  Se 

Anument  for   ^xeat  Ttgnum;    <  No/  say  they,  '  he  cannot;  for  then  he 

deieodanu.      mgy  restrain  all  his  subjects  from  going  out  of  the  kingdom, 

and  so  imprison  and  hinder  every  one  from  going  out  of  the 

nation.'    *    *     *      So  that  this  way  of  arguing  does  strike 

at  all  power,  and  I  need  give  no  other  reason  for  it;  for 

there  can  be  no  power  at  all  which  is  not  accompanied  by 

some  trust ;  and  there  is  no  trust  but  it  possibly  (morally 

speaking)  may  be  broken." 

There  is  also  a  striking  passage  in  Yorkers  Law  of  For- 
feiture  (A)  upon  this  possibility  of  abuse.  He  says,  **  The 
law  will  not  suppose  the  possibility  of  wrong,  since  it  can- 
not mark  out  or  assist  the  remedy ;  yet  every  member  of 
that  representative  body  might  exclaim  in  the  words  of 
Crassus,  the  Roman  orator,  when  he  opposed  the  encroach- 
ments of  a  tyrannical  consul,  on  the  authority  of  the  Senate, 
'  Ille  non  consul  est,  cui  ipse  senator  non  sum* — ^he  is  no 
king,  to  whom  we  are  not  a  house  of  parliament.  On  the 
other  hand,  should  the  representative  of  the  Commons,  like 
that  of  Denmark,  surrender  the  rights  and  liberties  of  the 
people  into  the  hands  of  the  King,  and  the  King,  instead  of 
dissolving  the  Parliament,  should  accept  the  surrender,  and 
attempt  to  maintain  it,  contrary  to  the  laws  and  to  the  oath 
of  the  Crown :  or  should  the  two  Houses  take  the  power 
of  the  militia,  the  nomination  of  privy  councillors,  and  the 
negative  in  passing  laws,  out  of  the  Crown,  these  would  be 
cases  tending  to  dissolution ;  that  is,  they  are  cases  which 
the  law  will  not  put,  .^  being  incapable  of  distrusting  those 
whom  it  has  invested- with  the  supreme  power,  or  its  own 
perpetual  duration ;  and  they  are  out  of  the  reach  of  laws  and 
stated  remedies,  because  they  render  the  exercise  of  them 
precarious  and  impracticable.     This  observation  may  be 

(a)  10  How.  Sta.  Tri.  407.  {h)  Connderadons  on  the  Law  of 

Forfeitare  for  High  Treason,  108,2ded. 
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applied  to  every  similar  case  which  can  be  formed  id  imagi- 
nation relative  to  the  several  estates ;  with  this  difference,    Stockoale 
that  it  holds  strongest  as  to  the  King,  in  whom  both  the  v. 

common  and  statute  laws  have  reposed  the  whole  executive  ^^  others. 
power;  nor  could  the  least  branch  of  it  be  lodged  in  the  Aiyuoientfoi 
two  Houses,  for  the  purpose  of  providing  a  judicial  remedy  «®"*'*^*"^** 
against  him,  unless  the  constitution  had  erected  imperium 
in  imperio,  and  were  inconsistent  and  destructive  of  itself. 
Should  it  then  be  asked»  What !  has  the  law  provided  no  re- 
medy in  respect  of  the  King?  and  is  the  political  capacity  thus 
to  furnish  an  exemption  to  him  in  his  natural,  from  being  called 
to  account  ?  The  law  will  make  no  answer,  but  history  will 
give  one.  When  the  King  invaded  the  fundamental  consti- 
tution of  the  realm,  the  Convention  of  Estates  declared  an 
abdication,  and  the  throne  vacant.  Indeed  the  political 
character,  or  the  King  considered  as  an  estate,  still  sub- 
sisted-in  notion  and  judgment  of  law;  the  right  of  the 
people  to  be  governed  by  a  limited  monarch,  according  to 
the  anci^it  exercise  and  distribution  of  powers  between  the 
three  estates,  remained  as  much  as  ever ;  but  the  exercise 
of  the  government  was  suspended,  which  made  it  a  case 
tending  to  dissolution." 

That  is  the  proper  answer  to  be  given  to  such  questions. 
They  are  not  reasonably  or  properly  to  be  put,  and  if  they 
are  put,  the  answer  is  that  such  usurpation  of  power  tends 
to  a  dissolution  of  society.  In  such  a  case  revolution  has 
begun,  and  resistance  to  power  ceases  to  be  rebellion.  But, 
wherever  there  is  paramount  power,  there  is  some  possi- 
bility of  abuse,  and  paramount  power  must  subsist  some- 
where* In  a  pure  despotism,  it  is  in  the  sovereign.  In  a 
limited  monarchy  the  power  is  distributed  in  various  departs 
ments  of  the  State,  but  in  each  department  it  is  without  any 
legal  control*  The  law  provides  no  remedy.  The  law 
supposes  that  that  power  which  is  created  for  the  public 
good  will  be  constitutionally  and  beneficially  exercised. 

But  if  it  were  necessary,  a  clear  distinction  may  be  drawn 
between  this  order  of  the  House  of  Commons,  authorixing  a 
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publication  of  its  proceedings,  and  such  an  order  as  has 

been  referred  to,  namely*  a  warrant  for  the  execution  of  a 
Stockdalb  ''  ,       ,.  .... 

V.  pnsoner.     The  order  now  under  discussion  is  within  the 

al^d  othen     8*°®"^'  jurisdiction  of  the  House  of  Commons.    The  other 

AmiiDeDt  for   would  not  be,  and  might  therefore  be  considered  as  ill^^l 

defendanu.      ^^^  ^^jj^    There  is  therefore  no  resemblance  between  such 

DtsUnction 

between  act  of  outrages  as  have  been  referred  to,  and  an  act  within  the 

^on^wX'n  g«n«™l  j""*^*c^®"  <>f  ^'*«  House  of  Commons,  which  has 
its  general  been  done  by  the  unanimous  consent  of  the  House,  and 
and  outrafte^  which  has  been  sanctioned  and  approved  of,  and  adhered  to, 
ous  act.  by  men  of  every  party  and  class  in  the  present  House  of 

Commons.  It  is  submitted  therefore  that  the  first  pomt  is 
made  out,  and  that,  as  it  appears  on  the  record  that  the 
question  of  privilege  arises  directly,  this  Court  has  no  ju- 
risdiction. 
Second  propo-  !!•  Even  if  the  question  arises  incidentally t  still  upon  the 
Bition.  record  there  must  be  judgment  for  the  defendants.    The 

resolution  of  the  House  of  Commons,  (31  May,  18d7f)  ad- 
mitted on  the  record,  amounts  to  an  adjudication,  by  a  Court  of 
exclusive  jurisdiction  and  therefore  Courts  of  Law  are  bound 
by  it.  There  is  neither  traverse,  nor  confession  and  avoidance, 
but  there  is  a  simple  demurrer,  admitting  this  adjudication  on 
the  part  of  the  House  of  Commons,  respecting  the  law  of 
Parliament.  It  is  quite  clear  that  such  a  privilege  may  exist. 
The  Court  cannot  take  upon  themselves,  k  priori,  to  say 
The  Coart        ^^^  ^^^>^  '*  "^  *ucl>  power  vested  in  the  House  of  Com- 

cannot  look     mons.    There  is  nothing  absurd  in  it.     Then,  how  can  the 

out  of  the  re-    ^  .    .       ,  ,  .       •     , 

cord  as  to  the  Court,  sittmg  here  upon  a  demurrer,  say  that  it  does  not 

stated*^*'*      -exist  ?     What  organs  have  the  Court  to  discover  whether  or 

not  the  adjudication  of  the  House  of  Commons  be  correct  ? 

Jf  the  plaintiff  meant  to  deny  its  existence,  he  ought  to  have 

replied,  instead  of  demurring.  Merely  looking  to  the  record, 

this  power  may  have  been  exercised  in  a  thousand  instances. 

It  may  go  back  to  the  time  when  printing  was  first  invented, 

for  any  thing  that  the  Court  can  know,  merely  looking  to 

the  record ;  and  it  may  have  been  a  substitute  for  another 

mode  of  publishing  to  the  community  that  existed  before 
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the  invention  of  printing.  For  any  thing  that  the  Court  can        1089. 
telL  looking  at  the  record, — before  the  separation  of  the     J*^*^"^-^ 
two  Hoa«.,  of  Parliament,  the«  may  have  been  a  constant.    ''"T" 
ttnqaestioned  power  exercised   of  communicating  to  the      !!^"!k'^'' 
public  all  the  proceedings  of  Parliament,  which  Parliament  Argument  for 
thought  it  was  for  the  public  good  should  be  communicated,  defendants. 
This  power  may  have  been  exercised  by  the  Wittenagemote. 
It  is  asserted  that  this  is  the  law  of  Parliament.     How  can 
the  Court  find  out  that  this  is  not  so,  and  has  not  always  been 
so?    Is  it  upon  a  demurrer  in  law  that  this  Court  is  to 
look  to  see  whether  this  be  the  fact  ?    This  is  not  at  all  like 
a  declaration  of  the  House  of  Commons  upon  a  question  of 
common  law  unconnected  with  privilege.  Such  declarations 
are  certainly  to  be  disregarded.     If  the  House  of  Commons 
were  to  do,  what  the  House  of  Commons  has  formerly 
done,  namely,  to  come  to  a  resolution  respecting  general  war- 
rants,  by  a  Secretary  of  State,  or  any  question  of  common 
law,  the  Court  would  not  notice  such  resolution.     But  this  An  adiudica- 
is  not  a  resolution  respecting  common  law,  but  respecting  Commons  is 
parliamentary  privilege.  »taied  on  re- 

There  are  various  instances  in  which  general  certificates 
or  findings  of  the  law  are  regarded  as  authoritative  declara* 
tioos  of  the  law.  There  are  numerous  resolutions  of  the  judges 
in  Lord  Cote's  Reports,  which  are  always  considered  as  evi- 
dence of  the  law,  and  in  any  court  in  which  the  laws  of 
England  would  be  considered  as  a  foreign  law,  any  resolu* 
tion  of  the  Judges  authoritatively  promulgated  would  be 
considered  as  clear  evidence  of  the  law.  When  a  custom 
of  trade  has  been  found  by  a  jury,  judicial  notice  ia  to  be 
taken  of  it.  When  the  Recorder  of  London  has  certified 
the  customs  of  London,  his  certificate  is  received  as  proof  of 
these  customs  in  all  succeeding  times.  Why  is  not  the 
Court  to  give  this  adjudication  of  a  House  of  Parliament 
the  effect  that  would  be  due  even  to  an  adjudication  or  de* 
cision  of  an  Ecclesiastical  Court,  or  the  Court  of  Admiralty, 
or  the  Court  of  Exchequer,  or  any  other  Court  of  peculiar 
jurisdiction  i 
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This  oiay  even  be  considered  as  a  question  of  foreign 
^  law.     If  a  similar  action  were  brought  in  Scotland  before 

OTOCEOA  LB 

V.  the  Court  of  Session,  or  the  Sheriff's  Court,  and  there 

Jnd  otbm.  ^^^^  pleaded  in  justification  an  order  of  the  House  of 
Afnunentfor  Commons,  that  would  raise  a  question  of  foreign  law, 
demdants.  which  the  Scottish  Courts  would  have  to  determine.  So 
when  the  same  question  arises  in  the  Courts  of  Common 
Law  in  England,  this  question  of  parliamentary  privilege  is 
like  a  oohk  equally  to  be  considered  as  a  question  of  foreign  law  and 
\bw.^  ^^^  the  court  deciding  incidentally  a  question  of  foreign  law,  or 
a  question  that  belongs  to  another  tribunal,  is  always  bound 
(and  for  that  there  are  many  authorities)  to  follow  the  law 
of  the  court  of  original  jurisdiction.  Suppose  an  action  were 
brought  by  a  member  of  parliament,  who  had  been  arrested 
upon  an  indictment  for  a  libel,  for  being  improperly  arrested, 
contrary  to  privilege,  and  that  this  action  being  brought 
by  him  against  the  prosecutor,  the  prosecutor  should  plead 
that  he  had  a  right  to  arrest  him,  and  should  set  out  the 
indictment  for  the  libel,  and  shew  that  the  indictment  was 
found,  and  should  go  on  to  allege,  that  against  prosecution 
for  libel  there  is  no  parliamentary  privilege,  and  should  then 
vouch  the  resolutions  of  both  Houses  of  Parliament  upon 
that  subject,  and  that  there  should  be  a  demurrer  to  the  plea, 
the  Court  before  whom  the  demurrer  was  argued  would  be 
bound  upon  this  question  of  privilege,  which  would  arise 
in  that  instance  incidentally,  to  take  the  law  as  so  found 
and  declared  by  the  two  Houses  of  Parliament.  So  here 
it  is  averred  upon  the  record,  that  such  is  the  law  of  Par« 
liament,  and  that  there  has  been  this  adjudication,  and  this 
is  admitted  upon  the  record,  and  if  the  Court  had  juris-* 
diction  over  the  question  incidentally,  still  the  Court  is 
bound  by  the  adjudication  so  pleaded  and  so  admitted. 

The  authorities  fully  bear  out  the  foregoing  propositions. 
To  begin  with  a  class  which  proves  that  the  law  of  parlia- 
mentary privilege  is  distinct  and  separate  from  the  common 
law  of  England,  and  therefore  is  not  a  law  which  this  Court 
is  to  administer,  but  that  it  is  left  to  another  tribunal. 
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The  first  authority  upon  this  point  is  to  be  gathered  from        1839. 
what  occurred  in  the  reign  of  Richard  2,  after  the  deci-    «      ' 
sion  of  TresMan  and  Belknap^  and  their  companionSi  on  v. 

parliamentary  privilege  (a).     When  those  judges  came  to  be    alfj  others 
tried  themselves  upon  an  impeachment,  a  question  arose  Araument  for 
respecting  the  mode  of  proceeding,  and  it  was  objected  that  <l«f<^odants. 
this  impeachment  against  them  for  their  misconduct  was  juXes1ha\T 
not  according  to  the  common  law.    In  1  Pari.  Hist.  207,  disclaimed 
an  account  will  be  found  of  what  there  took  place.     There  ^^^^ 
it  is  declared  that  the  law  of  Parliament  is  a  peculiar  law, 
and  that  it  is  for  the  Houses  of  Parliament  to  judge  of  that 
law.    In  the  earliest  instance,  therefore*  to  be  found  in  our 
records,  both  propositions  are  established,  that  the  law  of 
Parliament  is  a  peculiar  law,  and  that  it  belongs  to  the 
Houses  of  Parliament  alone  to  administer  it.    There  is  a 
l^islative  declaration  of  the  same  doctrine  by  King,  Lords, 
and  Commons,  in  an  act  of  parliament  of  the  same  reign, 
the  11  Ric.  2,  not  printed  with  the  statutes,  but  appearing 
on  the  Parliament  Rolls  and  clearly  an  act  of  parliament: — 

"  The  Lords  Spiritual  and  Temporal  then  present  claimed, 
as  their  liberty  and  franchise,  that  the  great  matters  moved 
in  this  Parliament,  or  to  be  moved  in  any  future  Parliament, 
touching  Peers  of  the  land,  should  be  discussed  and  judged 
by  the  course  of  Parliament,  and  not  by  the  civil  or  common 
law  of  the  land  used  in  the  other  lower  courts  of  the  king- 
dom :  which  claim,  liberty  and  franchise,  the  King  in  full 
Parliament  readily  allowed  and  granted.  Le  RoiUvoet." (&) 

Invariably  the  judges  have  refused,  either  when  con- 
sulted by  the  House  of  Lords,  or  when  questions  have 
occurred  in  their  own  courts,  to  decide  upon  matters  of 
privilege.  The  earliest  instance  upon  the  subject  is  one 
which  occurred  in  the  2,7  Hen.  6,  and  of  which  an  ac- 
count is  to  be  found  in  IS  Rep.  63,  and  which  is  cited  in 
Sir  Robert  Athytu's  argument  in  Rex  v,  fVilliams.  Lord 
Coke  says,  "  The  privilege,  order,  or  custom  of  Parliament, 

(a)  1  Pari.  Hist.  S07.  Atk.  Pow.  Pari.  108,  and  14  East, 

(6)  S  Rot.  Pari..  944.    (Cited      98.) 
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1889.  either  of  the  Upper  House,  or  of  the  House  of  Commons, 
belongs  to  the  determination  only  of  the  Court  of  Parlia^ 
ment."  In  the  27th  year  of  King  Henry  6,  there  was  a 
controversy  moved  in  the  Upper  House  between  the  Earls 
of  Arundel  and  Devonshire,  ''for  their  seats,  places,  and  pre- 
eminence of  the  same,  to  be  had  in  the  King's  presence,  as 
well  in  the  High  Court  of  Parliament  as  in  his  Councils 
and  elsewhere ;  the  King^  by  the  advice  of  the  Lords  Spiri- 
tual and  Temporal,  committed  the  same  to  certain  Lords 
of  Parliament,  who  for  that  they  had  no  leisure  to  examine 
the  same,  it  pleased  the  King^  by  the  advice  of  the  Lords 
at  his  Parliament,  anno  27th  of  his  reign,  that  the  Judges  of 
the  land  should  hear,  see  and  examine  the  title,  8cc.,  and  to 
report  what  they  conceive  herein.  The  judges  made  report 
as  followeth  :  That  this  matter,  namely,  of  honour  and  pre- 
cedency between  the  two  earls,  Lords  of  Parliament,  was 
a  matter  of  Parliament,  and  belongs  to  the  King's  Highness 
and  the  Lords  Spiritual  and  Temporal  in  Parliament,  by 
them  to  be  decided  and  determined."  Sir  Robert  Atkym, 
commenting  on  this  case,  observes,  "  One  would  think  this 
were  a  strange  answer  of  the  judges  to  deny  their  advice. 
Were  they  not  assistants  to  the  Lords  in  matters  of  law  ? 
The  true  reason  of  their  declining  to  give  their  advice  is,  it 
was  a  case  above  them,  and  not  to  be  determined  by  the 
ordinary  rules  of  law,  and  therefore  out  of  their  element"(a)* 
Thorp's  cMe.  Then  comes  Thorp's  case(6)|  which,  it  is  said,  is  not 
to  be  relied  upon;  it  is  difficult  to  see  for  what  reason, 
because  at  the  time  it  arose  there  was  profound  peace  in 
the  country.  There  was  a  Parliament  sitting ;  and  if  the 
judges  were  subject  to  any  influence,  or  had  any  bias  on 
their  minds,  they  would  have  been  inclined  to  give  a 
direct  opinion  against  the  privilege  then  in  controversy  to 
please  the  Duke  of  York,  who  was  then  lord  of  the  ascend- 
ant, and  eager  to  crush'  an  enemy  of  his  house.     The 


(a)  13  How.  St.  Tr.  1427. 
(6)  13  Rep.  63;  4  Inst.  15;  5 
Rot.  ParU  S27— 239;  4  Prynne's 


Writs,  678;  Ilakewell.  125;  Atk. 
Pow.  Pari.  107 ;  1  Hatsell,  29 ; 
14  £ast|  25. 
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opinioo  expressed  by  Foriescue  C.  J.,  in  the  name  of  all 

the  judges,  must  be  considered  their  deliberate  and  calm 

and  solemn  judgment.     Now  Thorp,  who  was  a  baron  of 

the  Exchequer,  and  Speaker  of  the  House  of  Commons, 

and  a  strong  Lancastrian,  had  been  sued  by  the  Duke  of  Amament  fo 

York,  father  of  Edward  4,  in   respect  of  his  having  taken  defendants. 

some  harness   or  military  accoutrements  at  York.     The  Cases  where 
_     ,  judgee  have 

action   was   m    the    Exchequer :    there   was  a  judgment  disclaimed 

against  him,  and  he  was  imprisoned  in  the  Fleet  during  the  J^^^^^^^"- 
recess  of  parliament,  he  being  then  Speaker  of  the  House 
of  Commons.  When  the  Parliament  met«  they  were  with* 
out  a  Speaker,  and  they  referred  the  matter  to  the  House  of 
Lords ;  they  had  what  may  be  considered  a  conference  with 
the  Upper  House,  to  deliberate  respectmg  the  mode  of 
proceeding  in  this  emergency,  and  upon  that  occasion  the 
judges  were  summoned  to  give  their  opmion  whether  the 
privilege  of  Parlmment  extended  to  such  a  case.  The 
Speaker  being  in  prison  for  damages  recovered  against  him, 
during  the  recess  of  the  Parliament,  the  judges  were  asked 
whether,  when  Parliament  met  again,  he  was  entitled  to  be 
discharged  from  that  imprisonment  i  **  The  said  Liords  Spi* 
ritual  and  Temporal,  not  intending  to*  impeach  or  hurt  the 
liberties  and  privileges  of  them  that  were  coming  for  the 
commune  of  this  land  to  this  present  Parliament,  but  legally 
after  the  course  of  law  to  administer  justice,  and  to  have 
knowledge  what  the  law  will  weigh  in  that  behalf,  opened 
and  declared  to  the  justices  the  premises,  and  asked  of  them 
whether  the  said  Thomaz  ought  to  be  delivered  from  prison, 
by  force  and  virtue  of  the  privilege  of  Parliament,  or  no.** 
The  question  of  privilege  was  directly  submitted  to  them, 
and  this  was  their  answer :  *'  To  the  whole  question,  the 
Chief  Justice,  in  the  name  of  all  the  justices,  after  sad  com- 
munication and  mature  deliberation  had  amongst  them, 
answered  and  said  :  That  they  ought  not  to  answer  to  that 
question ;  for  it  hath  not  been  used  aforetime  that  the  jus- 
tices should  in  anywise  determine  the  privileges  of  this 
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1839.  High  Court  of  Parliament ;  for  it  is  so  high  and  so  mighty 
in  its  nature,  that  it  may  make  law,  and  that,  that  is  law, 
it  may  make  no  law ;  and  the  determination  and  knowledge 
of  that  privilege  belongeth  to  the  Lords  of  the  Parliament, 
and  not  to  the  justices."  It  has  been  suggested  that  this 
was  merely  saying  that  they  were  not  to  determine  and  de- 
cide. That  is  not  a  just  interpretation  of  the  language  of 
the  Chief  Justice  :  it  never  was  for  a  moment  supposed 
that  it  was  referred  to  them  to  adjudicate^  but  only  to  give 
an  opinion  to  their  lordships,  and  that  opinion  the  judges 
respectfully  refused  to  give.  That  is  the  interpretation 
that  is  put  upon  it  by  Lord  Elknborough  in  Burdett  v. 
Jbbot  (a),  where  his  lordship  says,  "  Surely  the  word  *  de- 
termine' was  not  there  meant  to  be  used  by  them  in  the 
sense  of  *  adjudge,'  but  they  meant  to  say  no  more  than  diis : 
you,  the  Lords*  House,  ask  our  opinion  upon  a  question 
concerning  the  privilege  of  Parliament  before  you,  but  we  are 
not  to  determine  that  question ;  that  is,  we  are  not  to  give 
you  any  determinate  purpose  upon  that  subject.  The 
question  was  not  addressed  to  them  as  to  persons  who  were 
to  determine  or  adjudge  upon  it,  but  as  advisers  to  the 
Lords  on  the  law.  They  say  in  effect,  it  is  not  a  proper  sub- 
ject for  us  to  enter  into ;  it  properly  belongs  to  yourselves ; 
and  therefore  it  is  not  for  us  to  advise  you  upon  it." 
Ferrers*  case.  The  next  case  upon  the  subject  is  Ferrers\  1  Hatsell, 
53{b).  Ferrers  was  elected  member  for  Plymouth.  In 
going  to  the  Parliament  House  he  was  arrested  in  London 
by  a  process  out  of  the  King's  Bench,  at  the  suit  of  one 
Whiief  for  the  sum  of  £(X)  marks,  upon  a  judgment  against 
him  as  a  surety  for  the  debt  of  Waldon.  The  arrest  being 
made  known  to  the  Speaker  of  the  House,  the  Serjeant  was 
ordered  to  go  to  the  Compter,  in  Bread-street,  where 
Ferrers  was,  and  there  to  demand  delivery  of  the  prisoner. 


(a)  14  East,  89. 
lb)   Cited    1    Holinshed,   955. 
See  also  Crompton*s  Jurisdiction 


of  Courts,  8  Djrer,  275 ;  U  East, 

40;  Wyniie^s  Jur.  H.  C.  8. 
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The  city   officers  resisted   the   Serjeant,   and    an    affray        1839. 
ensued,  and  the  Serjeant  was  obliged  to  defend  himself,  and      ^**v*^ 
bis  niace  was  broken.    The  sheriffs  came  to  the  Compter,  |^, 

but  they  took  part  with  the  officers,  and  the  Serjeant  was     Ha»»aed 
obliged  to  go  without  his  prisoner.    The  House  being  m-  ^^j^^^gpt  ^^ 
formed  of  this,  there  was  a  conference  between  them  and  defendauts. 
the  Lords,  and  the  Lords  thought  it  was  a  great  contempt,  9^  ^^^^ 
but  referred  the  punishment  of  it  to  the  Commons,  where-  disclaimed 
upon  the  Seijeant  was  ordered  to  go  to  the  Compter  and  j«ri«i>c"«>' 
demand  the  prisoner,  without  writ  or  warrant.    The  Com- 
mons refused  a  writ  of  privilege,  for  there  was  an  offer 
to  discharge  Ferrers  upon  a  writ  of  privilege;    but  the 
Commons  iusisted  that  they  had  a  right  to  discharge  him 
by  their  own  authority ;  that  is,  by  the  mace,  without  any 
writ  of  privilege.    Accordingly  the  prisoner  was  delivered 
up  to  the  Serjeant,  and  then  the  sheriffs  and  the  officers  of 
the  Compter  were  summoned  before  the  House ;  and  in  the 
conclusion,  the  sheriffs  and   White  were  committed  to  the 
Tower,  and   the  other  inferior   officers    to  other  places, 
where  they  remained  till  discharged  on  their  petition  and 
submission ;  and  an  act  of  parliament  was  passed  to  revive 
the  execution  against  Waldon,  the  principal  debtor,  and  to 
discharge  Ferrers. 

Henry  8  said  upon  that  occasion :  **  And  further,  we  be 
informed  by  our  judges,  that  we  at  no  time  stand  so  highly 
in  our  estate  royal  as  in  the  time  of  Parliament,  wherein  we 
as  head,  and  you  as  members,  are  conjoined  and  knit  toge- 
ther into  one  body  politic,  so  as  whatsoever  offence  or  in- 
jury during  that  time  is  offered  to  the  meanest  member  of 
the  House,  is  to  be  judged  as  done  against  our  person  and 
the  whole  Court  of  Parliament,  which  prerogative  of  the 
Court  is  so  great  (as  our  learned  counsel  informeth  us),  as 
all  acts  and  processes  coming  out  of  any  other  inferior 
courts  must  for  the  time  cease  and  give  place  to  the  highest." 
The  account  goes  on  to  say,  **  whereupon  Sir  Edward 
Montagu,  then  lord  chief  justice,  very  gravely  declared  his 
opinion,  confirming  by  divers  reasons  all  that  the  King  had 
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said,  \vhich  was  assented  unto  by  all  the  residue,  none 
speaking  to  the  contrary"  (a). 

There  are' various  other  authorities  to  the  same  effect 
Lord  Coke,  in  4th  Inst.  15,  writes  thus:  ''And  as  every 
court  of  justice  hath  laws  and  customs  for  its  direction,  some 
by  the  common  law,  some  by  the  civil  and  canon  law,  some 
by  peculiar  laws  and  customs,  &c.,  so  the  High  Court  of 
Parliament  suis  propriis  legibus  et  consuetudinibus  sabsistii. 
It  is  lex  et  comuetudo  parliamenti,  that  all  weighty  matters 
in  any  parliament  moved^  concerning  the  Peers  of  the  realm, 
or  Commons,  in  Parliament  assembled,  ought  to  be  deter- 
mined, adjudged,  and  discussed  by  the  course  of  the  parlia- 
ment, and  not  by  the  civil  law,  nor  yet  by  the  common  laws 
of  this  realm  used  in  more  inferior  courts,  which  was  so 
declared  to  be  secundum  legem  et  consuetudinem  parliamenti, 
concerning  the  peers  of  the  realm,  by  the  King  and  all  the 
Lords  spiritual  and  temporal,  and  the  like,  pan  ratione,  is 
for  the  Commons,  for  any  thing  moved  or  done  in  the 
House  of  Commons ;  and  the  rather,  for  that,  by  another 
law  and  custom  of  parliament,  the  King  cannot  take  notice 
of  any  thing  said  or  done  in  the  House  of  Commons,  bat 
by  the  report  of  the  House  of  Commons ;  and  every  mem- 
ber of  the  Parliament  hath  a  judicial  place,  and  can  be  no 
witness ;  and  this  is  the  reason  that  judges  ought  not  to 
give  any  opinion  of  a  matter  of  parliament,  because  it  is  not 
to  be  decided  by  the  common  laws,  but  secundum  legem  et 
consuetudinem  parliamenti,  and  so  the  judges  in  divers  par- 
liaments have  confessed.  And  some  hold  that  every  offence 
committed  in  any  Court,  punishable  by  that  Court,  must  be 
punished  (proceeding  criminally)  in  the  same  Court,  or  in 
some  higher,  and  not  in  any  inferior  Court,  and  the  Court 
of  Parliament  hath  no  higher.^' 

The  books  are  full  of  authorities  to  the  same  effect. 
2  Hawk.  P.  C.  b.  2,  c.  15,  s.  73;  1  Black.  Com.  164,  per 
De  Grey  C.  J.,  in  Brass  Crosby's  case,  3  fVils.  199;  per 
Powys3.,  in  Regina  v.  Paty,  9,  Lord  Raym.  1 109;  per  Lord 

(ii)  1  Hats.  57. 
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Canukn  C.  J.^  in  Eatick  v.  Carrington^  2  WiU.  S75;  and        1839. 

more  fully  \9  How.  St  Tr.  1019^7;  Com.  Dig.  Parlia-      ^-^^^^^ 

mentCGl).  .  ^^T'" 

Theae  authorities  shew  that  the  law  of  Parliament  is  a      Hansard 
-    ,.    .        ,  •    •       .    .         •         ,    .  .  1      *"d  others. 

separate  and  distinct  law,  and  that  it  is  to  be  administered  ^  mQent  for 

by  those  superior  Courts,  called  the  Houses  of  Parliament,  defendants. 

In  the  following  cases  those  principles  have  been  judicially  p^^  ^^^^ 

acted  upon.  disclaimed 

In  Darner^  case  (a),  where  the  judges  held  that  a  com-  jurisdiction. 
mittal  by  the  Privy  Council  was  like  a  commitment  by  the  ^^^^ 
Houses  of  Parliament,  not  to  be  examined  by  the  Courts  of 
Westminster  Hall,  the  judgment  was  reversed  by  Parlia- 
ment, and  was  denounced  by  the  Petition  of  Right,  but  the 
distinction  was  clearly  established,  that  commitments  by 
either  House  are  conclusive  in  the  Courts  of  Law. 

There  are  two  cases  of  this  nature  (although  the  earliest 
to  be  found)  upon  which  no  great  reliance  can  be  placed, 
as  they  occurred  during  the  time  of  the  Republic;  but^ 
however,  they  are  worth  introducing,  because  it  is  well 
known  that  Cromwell  was  eager  to  have  justice  purely  and 
properly  administered.  [Lord  Denman  C.  J.  I  do  not 
know  that  it  can  be  said  that  Cromwell  was  so  very  eager 
for  the  pure  administration  of  justice :  he  is  known  to  have 
established  Courts  of  High  Commission,  and  it  is  stated, 
in  the  History  of  the  Rebellion,  by  Claretidon,  that  he  was 
constantly  interfering  with  the  judges  (6).]  It  is  true  that 
Clarendon  gives  some  strong  instances  of  his  interference 
with  the  administration  of  justice,  but  in  the  summary  of 
his  character  he  says,  "  that  in  all  other  matters  which  did 
not  concern  the  life  of  his  jurisdiction,  he  seemed  to  have 
great  reverence  for  the  law,  rarely  interposing  between  party 
and  party  (b)J*  Historians  agree  that  he  was  desirous  that 
the  law  should  be  impartially  administered,  and  for  that 
purpose  he  employed,  and  was  able  to  obtain  the  services 
of  Sir  Maithew  Hale,  Chief  Justice  Rolle,  and  other  most 
virtuous  men. 

(o)  3  How.  St.  Tr.  1.  (^)  See  vol.  iii.  p.  507,  folio  ed.,  1707. 
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lu  Captain  Strealer^s  case  {a),  who  was  commiUed  bj 
the  authority  of  the  House  of  CommoDS^  and  sued  out  a 
writ  of  habeas  corpus  ia  the  Upper  Bench  (as  this  Court 
was  then  termed),  and  applied  to  be  discharged.  Lord  Chief 
Justice  RoUe  said,  ^'  Mr.  Sireaier^  one  must  be  above  ano- 
ther, and  the  inferior  must  submit  to  the  superior,  and  in 
all  justice  an  inferior  Court  cannot  control  what  the  Parlia- 
ment does ;  if  the  Parliament  should  do  one  thing  and  we 
do  the  contrary  here,  things  would  run  round;  we  must 
submit  to  the  legislative  power ;  for  if  we  should  free  you, 
and  they  commit  you  again,  why  here  would  be  no  end,  and 
there  must  be  an  end  in  all  things." — **  We  are  judges  of  the 
law,  and  we  may  call  inferior  Courts  to  account  why  they 
do  imprison  this  or  that  man  against  the  known  laws  of  the 
land,  and  they  must  shew  cause  to  any  man.  In  this  caae, 
if  the  cause  should  come  before  us  we  cannot  examine  it, 
whether  it  be  true  or  unjust.'^ 

Sir  Robert  Pye's  case  (6),  as  cited  from  Ludlow* %  Memoirs, 
is  also  worth  mentioning.  Ludlow  says,  "  So  low  were  the 
affairs  of  the  Parliament,  and  their  authority  so  little  re- 
garded, even  in  Westminster  Hall,  that  Sir  Robert  Pye,  who 
had  been  committed  to  the  Tower  by  their  order,  suing  for 
his  habeas  corpus  at  the  Upper  Bench,  and  Judge  Newdi" 
gate  demanding  of  the  counsel  for  the  Commonwealth  what 
they  had  to  say  that  it  should  not  be  granted,  the  counsel 
answered  they  had  nothing  to  say  against  it.  Whereupon 
the  judge,  though  no  enemy  to  monarchy,  ashamed  to  see 
them  so  unfaithful  to  their  trust,  replied,  that  if  they  had 
nothing  to  say,  he  had;  for  that  Sir  Robert  Pye  being 
committed  by  an  order  of  the  Parliament,  an  inferior  Court 
could  not  discharge  him.'' 

To  come  to  the  cases  after  the  Revolution:  in  Lord 
Skaftesbury^s  case  (c),  who  was  committed  to  the  Tower 
by  the  Lords,  ''  for  high  contempt  committed  against  the 


(a)  5  How.  St.  Tr.  865;  S.  C. 
Stvle,  415. 
\b)  Cited  5  How.  St.  Tr.  948. 


(c)  6  How.  St.  Tr.  1«69;  1 
Freem.  153 ;  1  Mod.  144 ;  3  Eeb. 
79«. 
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House/'  the  Court  held  that  it  could  not  judge  of  the  con-        1830. 


tempt,  or  discharge  him;  and  Rainsford  J.,  said^  **  This 

Stockdalc 
Court  has  no  jurisdiction  of  the  cause."  o. 

The  next  case  is  The  Queen  v.  Puty(a),  who  was  com-     J^^"^"^ 
mitted  by  the  House  of  Commons  for  bringing  an  action*  ^^nniment  for 
held  to  be  maintainable  by   the  House  of  Lords  in  the  defendants, 
case  of  Ashby  v.  While  {b),  against  a  constable  for  reject-  ^'J^,  hav^ 
iog  votes  at  an  election.     If  in  any  case,  therefore,  the  disclaimed 
Courts  could  interfere,  this  would  be  that  case ;  but  eleven  ^^*  '^  ^' 
judges  out  of  twelve  were  cleany  of  opinion,  that  whether 
the  Commons  were  right  or  wrong  in  cominittingi  they 
coald  not  inquire  into  it. 

Lord  HoU  differed  from  the  rest  of  the  judges.  There 
b  no  judge  who  ever  sat  upon  the  English  bench  to  whom 
greater  respect  is  due ;  but  he  was  one  against  eleven,  and 
bis  opinion  has  been  constantly  overruled  from  the  time 
that  he  gave  it.  He  tried  to  distinguish,  but  in  vain^  be- 
tween that  case  and  the  case  of  Lord  Shaftesbury  ;  be  does 
not  wbh  to  overrule  it,  but  only  to  satisfy  his  own  mind. 
The  reason  he  assigns  for  his  judgment  is  this :  **  If  the 
votes  of  both  Houses  could  not  make  a  law,  by  parity  of 
reason  they  could  not  declare  a  law."  Now,  with  all  due 
respect  for  the  memory  of  Lord  Holt,  that  is  most  illogical ; 
they  cannot  make  the  law,  but  they  may  declare  the  law. 
No  Court  of  justice  has  the  legislative  power,  but  every 
Court  of  justice  has  the  right  to  declare  that  law  with  the 
administration  of  which  it  is  entrusted. 

The  reason  of  the  judgment  is  to  be  found  in  the  record 
at  the  end  of  the  report  in  Lord  Raymond :  **  Et  super 
matuiA  deliberatione  per  Curiam  hie  hzbxXk  pro  eo  quod 
videiur  curia  Mc,  quod  cognitio  causa  captionis  tt  detentioms 
pnedicti  Johannis  Paty  uon  pertinet  ad  Curiam  dictm  do*' 
mina  regina  coram  ipsA  regind,  ideo  idem  Johannes  remit- 
titur prsfoto  custodi  gaolae  dictas  dominae  reginae  de  New- 

(a)  3  Ld.  Raym.  1105;  iSalk.      MSS.,  1837. 
503;   Holt,  lUM;  JadgmenU  of         (b)  2  Ld.  Raym.  938;  UHowi 
Lord  EoU,  piiated  from  oiigibal     Su  Tr.  695. 
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pnedicti*^    Thi8  record  was  made  up  by  the  advice,  of  all 
Stocxdalc      ,      .    .  ,    ,  ^   .      .    . 

9,  the  judges ;  and  the  reason  of  the  judgment  has  not  been 

?d  "thm      ^^^^^  noticed  in  discussions  upon  this  subject. 

Atftument  for       ^^  Murray's  case  (a),  it  appeared  that  he  was  committed 

defendantt.      to  Newgate  by  the  House  of  Commons  for  a  contempt, 

iu?«  ha?r     ^^^^^  ^*'  "^^  specified  in  the  warrant     He  was  brought 

disclaimed       up  before  the  Court  of  King's  Bench^  and  remanded.    That 

junsdiction.      ^^^^  judge,  Justice  Foster,  agreed  with  the  rest  of  the 

Court,  saying  that  "  the  law  of  parliament  is  part  of  the 

jSfttfTtfy'scase.  law  of  the  land/'    The  same  reasons  were  given  in  jMtff- 

roy's  case  (a),  as  in  Paty's  case  {b),  viz.  that  it  was  not 

within  the  jurisdiction  of  this  Court  to  inquire  into  the 

privileges  of  parliament 

Brats  Crosbj^B      In  Brass  Crosby's  case  (c),  the  lord  mayor  of  London,  act- 

^^'  ing  judicially,  had  committed  a  person  for  a  supposed  tres* 

pass.    The  commitment  was  considered  a  breach  of  the 

privilege  of  the  House,  because  the  person  committed  was 

an  officer  of  the  House,  and  the  lord  mayor  was  committed 

by  the  House  of  Commons  to  the  Tower  of  London ;  he 

was  brought  up  by  habeas  corpus,  and  the  case  was  rery 

learnedly  argued  by  Serjeant  Glyn  and  Serjeant  Jephson, 

but  he  was  remanded ;  and  on  what  ground  P    Lord  Chief 

Justice  De  Orey  says,  **  If  either  myself  or  any  of  my 

brothers  on  the  bench  had  any  doubts  on  this  case,  we 

*     should  certainly  have  taken  some  time  to  consider."    But 

he  goes  on  to  shew,  that  according  to  all  the  authorities  the 

Court  had  no  jurisdiction :  "  In  Sir  J.  Paston'n  case,  13 

Rep.  64,  there  is  a  case  cited  from  the  Year  Book,  where  it 

is  held  that  every  court  shall  determine  of  the  privilege  of 

that  court  ;**  so  that  in  reality  in  this  case  the  House  of 

Commons  claims  no  more  than  the  inferior  courts  hatre 

claimed,  and  possessed,  and  enjoyed.    His  lordship  goes  on 

to  say, ''  Besides,  the  rule  is,  that  the  court  of  remedy  must 

judge  by  the  same  [law]  as  the  court  which  commits.    Now 

(a)  1  Wils.  $d9.  (c)  19  How.  State  Trials,  1157; 

(b)  2  Ld.  Baym.  1105.  3  Wils.  188 ;  2  W.  Bl.  754, 
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this  Court  cannot  take  cognizance  of  a  commitment  by  the 
House  of  Commons,  because  it  cannot  judge  by  the  same    „ 
law,  for  the  law  by  which  the  Commons  judge  of  their  pri-  v. 

tileges  is  unknown  to  us/'    "  How  then  can  we  do  anything    and  othero- 
in  the  present  case,  when  the  law,  by  which  the  lord  mayor  AraooMni  for 
is  committed,  is  different  from  the  law  by  which  he  seeks  defendanu, 
to  be  relieved.     He  is  committed  by  the  law  of  Parliament,  j^jgw  hmfe* 
and  yet  he  would  have  redress  from  the  Common  Law.    The  diadaimed 
law  of  Parliament  is  only  known  to  parliament  men  by  ex-  ^" 
perience  in  the  House.    The  House  of  Commons  only 
know  how  to  act  within  their  own  limits.    We  are  not  a 
court  of  appeal ;  we  do  not  know  certainly  the  jurisdiction 
of  the  House  of  Commons.    We  cannot  judge  of  the  laws 
and  privileges  of  the  House,  because  we  have  no  knowledge 
of  those  laws  and  privileges.     We  cannot  judge  of  the 
contempts  thereof;  we  cannot  judge  of  the  punishment 
therefore.'*    **  Again,  if  we  could  determine  upon  the  con« 
tempts  of  any  other  Court,  so  might  the  other  Courts  of 
Westminster  Hall.    There  are  two  sorts  of  privilege  which 
Ottgbt  never  to  be  confounded,  personal  privilege,  and  the 
privilege  belonging  to  the  whole  collective  body  of  that 
assembly.    For  instance,  it  is  the  privilege  of  every  indivi- 
dnal  member  not  to  be  arrested."    "  Courts  of  justice  have 
no  cognizance  of  the  acts  of  the  Houses  of  Parliament,  be« 
cause  they  belong  ad  aliud  examen" 

Next  comes  Olivet's  case  (a).  He  was  committed  at  the  0lher*9  case. 
same  time  with  the  lord  mayor,  whose  case  has  been  just 
examined,  and  applied  to  the  Court  of  Exchequer  to  be 
discharged  upon  a  writ  of  habeas  corpus.  He  thought  that 
that  Court  might  come  to  a  different  conclusion;  but 
in  that  case  the  Court  confirmed  the  judgment  of  the 
King's  Bench,  and  held  that  Oliver  was  not  entitled  to  be 
discharged  any  more  than  the  lord  mayor*  Accordingly  he 
was  remanded,  as  it  is  expressed  in  the  report,  **  by  the 
unanimous  opinion  of  all  the  barons/' 

(a)  2  W.  Bl.  758« 
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The  next  case  in  this  class  is  Rex  y»  Flower  {a),  virhich 
occurred  in  the  time  of  Lord  Kenyan.  He  was  committed  to 
Newgate  under  the  order  of  the  House  of  Lords,  by  which 
he  was  fined  100/.,  and  ordered  to  be  imprisoned  in  New- 
gate for  six  mouths,  for  a  libel  in  the  Cambridge  Intelligence 
on  the  Bishop  of  Llandaff.  He  brought  a  writ  of  habeas 
corpus  returnable  in  this  Court,  and  the  Court  held  they 
had  no  jurisdiction. 

The  last  case  upon  this  subject  is  Rex  v.  Hothouse  (i). 
Mr.  Hobhome  had  been  committed  by  the  House  of  Com- 
mons ;  he  sued  out  a  writ  of  habeas  corpus  returnable  in 
this  Court.  The  ground  of  his  application  was  stated  by 
himself,  that  the  House  of  Commons  not  having  authority 
to  commit  him,  this  Court  ought  to  take  cognizance  of  the 
matter,  and  that  he  ought  to  be  set  at  large.  Abbott  C.  J. 
said, ''  Having  conferred  together  upon  this  case,  we  are 
clearly  of  opinion  that  sitting  in  this  Court  we  are  not  au« 
thorized  to  enter  into  the  discussion  of  any  of  the  objections 
taken  by  the  gentleman  on  the  floor  to  this  commitment. 
It  has  been  settled  by  many  precedents  brought  from  time 
to  time  before  tlie  different  Courts  of  Westminster  Hall ; 
and  finally,  by  the  case  of  Sir  Francis  Burdett  v.  Abbot  (c), 
which  went  by  writ  of  error  to  the  Exchequer  Chamber 
from  this  Court,  and  ultimately  to  the  House  of  Lords,  that 
it  is  competent  for  the  House  of  Commons  to  commit  for 
a  contempt  of  their  privileges.  The  cases  of  Lord  Shajies' 
bury{d)  and  Rex  v.  Paty  (e)  are  decisive  authorities  to  shew 
that  the  Courts  of  Westminster  Hall  cannot  judge  of  any 
law,  custom,  or  usage  of  Parliament,  and  consequently  they 
cannot  discbarge  a  person  committed  for  a  contempt  of 
Parliament.  The  power  of  commitment  for  contempt  is 
incident  to  every  Court  of  justice,  and  more  especially  it 
belongs  to  the  High  Court  of  Parliament,  and  therefore  it  is 


(a)  8T.R.314. 
(6)9  Chit.  Rep.  S07;  3  B.& 
Aid.  430. 
(0  14  East,  1;  in  Exch.  Ch4 


4  Taant.  401 ;  in  Dom.  Proc.  6 
Dow,  165. 

{d)  6  How.  St.  Tr.  1369. 

(e)  2Ld.  Ra^m.  1105. 
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incompetent  for  this  Court  to  question  the  privileges  of  the 
House  of  Commons^  on  a  commitment  for  an  offence  which 
they  have  adjudged  to  be  a  contempt  of  those  privileges/' 

It  has  likewise  been  decided,  that,  where  there  has  been 
a  commitment  and  discharge  by  a  habeas  corpus,  no  action 
will  lie  for  the  false  imprisonment.     Bushelfs  case  (a)  and  defendanu. 
Hamond  v.  Howell(b)  prove  this.  5dS^  hSr 

In  IVisA*s  case(c),  Wiltiams^s  case  (el ),  and  the  case  of  ditdaimed 
Mr.  CoAe's  servant  (e),  which  were  committals  by  the  House  J»"*^*<^>^- 
of  Commons,  if  an  action  had  been  broughti  the  question 
would  have  arisen  dinct/y,  whether  any  such  privilege  to 
commit  existed,  and  it  is  clear  that  the  Courts  would  not 
have  interfered. 

The  next  class  of  cases  shews,  that  whatever  is  decided  Oecisions  of 
by  Courts  of  exclusive  jurisdiction  is  conclusive,  so  that  cluslrojiiii^' 
wherever  incidentally,  in  another  Court,  any  question  thereon  dictioo  Vmd- 
arises,  the  Court  where  the  question  arises  incidentally  is  Courts. 
bound  by  the  opinion  of  the  Court  of  original  jurisdiction. 
There  are  cases  also  which  shew  that,  in  various  instances, 
a  Court  of  peculiar  jurisdiction  has  interposed  to  prevent 
questions,  that  ought  to  be  decided  by  itself,  from  coming 
for  decision  before  any  other  tribunal  whatever.     First,  the  MUchdl  v. 
question  of  prize  or  no  prize,  cannot  be  tried  at  the  Com-  ^^"^^ 
mon  Law,  but  must  be  tried  in  the  Court  of  Admiralty ; 
MUcheUy.  Rodney  (f). 

In  Homey.  Earl  Camden (g)^  the  Court  of  Common  Pleas  Home  v.  Litrd 
granted  a  prohibition  to  the  Lords  Commissioners  of  Ap-  ^^""^'^* 
peal  from  the  Court  of  Admiralty,  with  respect  to  certain 
property  taken  as  prize  and  sought  to  be  distributed  accord- 
ing to  the  act  of  parliament;  but,  upon  a  writ  of  error,  that 
judgment  was  reversed  in  the  King's  Bench ;  and  upon  a 
writ  of  error  brought  in  the  House  of  Lords,  the  judgment 

(a)  Vaogban,  J35;  1  Mod.  119,  {d)  1  Hats.  9S. 
184;  J.  Jones,  13;  3  Keb.  392;  (e)  1  Hats.  112. 
Frecm.  i.  (/)  2  Br.  P.  C.  423. 

(b)  1  Mod.  184.  {g)  1  H.  Bl.  476. 

(c)  1  HaU.  190. 
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of  this  Court,  reYereiag  the  judgment  of  the  Court  of  Com- 
mon Pleas,  was  affirmed  (a)« 

Le  Caux.  v.  Eden  (6)  is  a  still  stronger  case.  That  was 
an  aetioD  of  trespass  and  false  imprisonment,  by  one  of  the 
crew  of  a  ship  taken  as  a  prize  by  a  privateer,  and  it  was 
held  that  an  action  did  not  lie,  the  ship  having  been  taken 
as  prize  and  released  by  the  Admiralty.  So  in  the  judg* 
ment  given  by  Lord  Mansfieldf  in  Lindo  v.  Rodney  {c),  his 
lordship  says,  '*  The  nature  of  the  action  being  prize  or  no 
prize,  which  not  only  authorizes  the  Prize  Court  but  ez« 
eludes  the  Common  Law,  the  Common  Law  cannot  entertain 
or  give  any  opinion  where  there  is  a  question  arising  that  is 
properly  referable  to  a  Court  of  peculiar  jurisdiction." 

The  decisions  of  foreign  courts  of  prize,  professing  to  be 
guided  by  the  law  of  nations,  during  war  in  an  enemy's 
countryi  are  held  to  be  binding  in  all  courts,  even  as  to  the 
facts  that  are  found  in  the  judgment;  Geyer  v.  Aguilar  {d) ; 
Hughes  V.  Cornelius  {e). 

The  same  doctrine  prevails  with  regard  to  other  Courts ; 
of  which  the  following  instances  may  be  cited :  Bouchier  v. 
Taylor (f\  Martin  v.  WiUford{g\  Fuller  v.  Fotch{h), 
Prudham  v.  PhUUps(,i\  Duchess  of  Kingston's  c9Lae{k)p 
Da  Costa  v.  VUlareal (J),  Scott  v.  Shearman  (m),  Cooke  v. 
SholUn),  Britiain  v.  Kinnaird(p)  (where  the  judgment 
of  Richardson  J.  is  very  much  in  point),  and  Hart  v. 
M^Namara  (p). 

The  following  cases  shew,  wherever  incidentally  a  ques- 
tion comes  before  a  court  which  has  not  original  jurisdic- 


(a)  Judgment  reversed  by  K.  B. 
4  T.  R.  382 ;  Judgment  of  K.  B. 
affirmed  in  Dom.  Proc.  2  H.  Bl. 
533;  aBro.  P.C.  803. 

(b)  2  Doug.  594. 

(c)  S  Doug.  613,  n. 
{d)  7  T.  R.  681. 
(e)  8  Show.  239. 
(/)  4  Br.  P,  C.  708. 
(^)  Carth.  323. 


(A)  lb.  346;  5.  C.  Holt,  387. 

(i)  Amb.  763. 

{k)  20  How.  St.  Tri.  537-45; 
Amb.  756. 

(0  2  Str.  D61. 

(m)  3  W.  Bl.  977. 

(»)  5  T.  B.  255. 

(o)  1  Brod.  &  B.  432. 

(p)  Cited  iu  Rex  v.  Norton^  4 
Price,  154,  n. 
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tioo  upoQ  ity  that  the  court  incidentally  dedding  the  quet«        ^g^^ 
tion  is  bound  by  the  law  of  the  court  of  original  jurisdiction.      ^-^^/^ 
Jiixoii  V.  Byron  (a),  Shoittr  v.  Friend  {Jb\  Barnes's  case  (c),    Stockdale 
Gould  V.  Gapper  (d),  Carter  v.JOrawley  (e).  Havsard 

So  the  Courts  of  Law  would  be  bound  by  the  resolutions    ^^  ^^'^®'^' 
of  the  House  in  Wilkes's  case  (/) ;  the  last  resolution,  as  to  ddlndants.^' 
there  being  no  privilege  in  cases  of  libel^  being  the  law  to 
the  preaent  day. 

Other  cases  shew  that  courts  of  exclusive  jurisdiction 
have  been  in  the  habit  of  preventing  the  interference  of 
other  courU;  Anonymous  (g\  Cawihome  v.  Campbell  {h\ 
where  an  elaborate  judgment  was  pronounced  by  Eyre 
C.  B.,  and  which  was  acted  upon  in  Anonymous {i).  In 
die  tame  manner  the  Court  of  Chancery  will  not  allow  a 
receiver  to  be  sued ;  Angel  v.  Smiih{h),  Ex  parte  Clarke  (I), 
Serjeant  Scroggtfs  case  (m).  The  House  of  Lords  exer- 
cised exactly  the  same  jurisdiction  in  ]827  under  the  guid« 
ance  of  Lord  Eidon  C,  and  treated  an  action  brought  by  a 
pers<Mi  in  the  Court  of  Conscience^  for  an  umbrella,  which 
be  had  left  in  the  lobby  of  the  House,  as  a  contempt  (n). 
Exactly  the  same  course  had  been  pursued  by  the  House  of 
Lords,  in  Biggs* s  case  (o),  in  1761 ;  and  in  Hyde's  case  (jp), 
in  1788. 

Another  class  of  cases  may  be  cited,  in  which  to  avoid  Other  cues 
any  questions  of  privilege,  although  no  act  of  either  House  j^ritdictioo  "^ 
was  io  question,  stillj  to  prevent  the  possibility  of  a  collision,  tp  <^void  colli- 
it  haa  been  held,  that  no  action  could  be  maintained.    Such 
are  the  actions  for  a  false  or  double  return,  which,  it  is  dear, 
do  not  lie  at  common  law.  The  point  first  arose  in  HeviU  v* 

{a)  2  Lev.  64;    S.  C.  ^  Sfdk.  (g)  1  Lane,  55. 

587.  (A)  1  Anttr.  905,  n. 

(h)  3  Salk.  547;  5.  C.  X  Show.  (t*)  1  Anstr.  305. 

158—173.  (ft)  9  Ves.  335. 

(e)  8  Roll.  R.  157.  (0  1  Russ.  &  Mjrlne,  563. 

(lO  3  East,  473;  8,  C.  5  East,  (m)  6  Bac.  Abr.  530,  PrwUege^ 

345.  (B.3). 

(e)  T,  Raym.  495.  (n)  59  Lords' Journ.  199,  305. 

(f)  19  How.  St.Tr.  981 ;  5.  C.  3  (o)  33  Lords'  Jonrn.  185. 
WHs,  tfU  ip)  38  Lords'  Joaro.  350. 
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18S9.  Slraud(a),  but  was  not  decided;  and  although  the  contrary 

^~^"'^'  was  held  in  BemardiUon  v.  Some{b),  which  is  relied  on 

V.  by  the  other  side,  that  case  was  overruled  in  error;  and 

Md"oihen  ^^^*^  ^J.  J.  held,  that  the  remedy  roust  be  provided  by  the 

at  for  legislature,  who  accordingly  passed  the  7  &  8  IVilL  3»  c.  ?• 

nts. 

Other  cases 


AivuBeni 
defindants. 


The  judgment  of  North  C.  J.  is  of  extreme  importance. 


where  held  no  ^^  ^^^^>  *'  '  ^^^^  needs  reflect  upon  the  second  reason  I 
jurisdiction,  to  gave  against  the  action,  that  the  matter  of  it  is  alieni  farL 
•imi.  ~  I  ^^^  myselfi  and  my  brothers  that  argued  for  the  action. 
Judgment  of  engaged  in  a  discourse  of  the  nature  of  a  double  return,  and 
North  C.  J.  ^^  course  of  Parliament  upon  it,  which,  as  a  judge,  I 
cannot  so  well  speak  to*  I  had  the  honour  to  be  of  this 
House  of  Commons,  and,  whilst  I  was  there,  I  considered 
as  well  as  I  could  the  course  of  the  proceedings  of  the 
House,  and  am  therefore  able  to  speak  something  of  them, 
and  I  am  brought  into  this  discourse  necessarily  by  this 
action;  but  I  must  needs  say,  it  is  an  improper  discourse 
forjudges,  for  they  know  not  what  is  the  course  of  Parlia- 
ment, nor  the  privilege  of  Pariiament.  When  the  Lords  in 
Parliament,  whom  they  are  bound  to  assist  with  their  advice, 
ask  the  judges  anythmg  concerning  the  course  or  privilege 
of  Parliament,  they  have  answered  that  they  know  them 
not,  nor  can  advise  concerning  them.  If  in  Parliament  we 
do  not  know  nor  can  advise  concerning  these  things,  how 
can  we  judge  upon  them  out  of  parliament  ?  We  ought  to 
know  before  we  judge,  and  therefore  we  cannot  judge  of 
things  we  cannot  know.  Our  being  engaged  in  a  course 
improper  forjudges,  shews  the  action  to  be  improper  as 
much  as  any  other  argument  that  can  be  made ;  and  this 
alignment  arises  from  my  brothers  that  argued  for  the  action. 
It  is  my  opinion  that  no  new  device  ever  was  or  can  be 
introduced  into  the  law,  but  absurdities  and  difficulties  arose 
upon  it  which  were  not  foreseen,  which  makes  me  very 
jealous  of  admitting  novelties." — (Thut  was  an  action  of  the 

(e)  2Sid.l68;  S.C.  SLe?.115;      430;  in  Eich.Ch.  6  How.St.  Tr. 
3  Lev.  so.  loro ;  in  Dom.  Proc.  6  How.  St. 

(6)  a  Lev.  114;  Freeman,  390,     Tr.  Ilt7. 
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first  impression,  and  so  is  this.) — ^'  But  in  matter  relating        1839. 
to  the  Parliament^  which  is  my  second  ground,  there  is  no    ^ 
need  of  introducing  novelties,  for  the  Parliament  can  pro-  v. 

vide  new  laws  to  answer  any  mischiefs  that  arise,  and  it  ought    mid  oihera. 
to  be  left  to  them  to  do  it/'  Argument  fur 

That  judgment  was  affirmed  in  the  House  of  Lords  (cr),  defcndanu, 
and  the  same  jugdment  was  given  in  Onslaw^s  case  (6),  and 
in  Prideaux  v.  Morris  (c)^  where  Holt  C.  J.  himself  re- 
cognized the  doctrine.  In  Wynne  v.  Middieton  {d),  indeed, 
WUles  C.  J.  expressed  an  opinion,  that  the  action  did  lie  at 
common  law,  but  that  is  clearly  contrary  to  all  the  authorities. 

The  next  class  of  cases  comprises  those  in  which  prose-  Cases  of  ac- 
cutions  or  actions  have  been  brought  for  what  passed  in  ^cutions Kr' 
Parliament  or  for  acts  done  by  the  authority  of  Parliament,  acts  done  in 
lu  all  these  cases  it  will  be  found  it  was  either  held  origin- 
ally that  the  prosecution  or  action  could  not  be  maintained, 
or  any  judgment  in  favour  of  such  prosecution  or  action  has 
been  reversed.     The  earliest  case  upon  this  subject  is  the 
Bishop  of  Winchester's  case  (e) ;  where  it  was  determined 
that  a  Court  of  Common  Law  had  no  jurisdiction  to  inquire 
whether  the  bishop  was  amenable  for  having  absented  him- 
self from  Parliament.     In  Plowden^s  case  (/)  an  informa- 
tion was  filed  in  this  Court  against  the  defendant  for  de- 
parting from   Parliament  without  license,   the  defendant 
traversed,  but  the  issue  was  never  tried. 

Strode,  it  is  well  known,  was  imprisoned  for  proposing  a 
bill  in  parliament  (g),  which  was  the  occasion  of  passing 
Strode^  Act,  to  reverse  the  judgment  against  him,  4  Hen.  8, 
c.  8,  this  was  afterwards  resolved  by  both  Houses,  in  1 667  (A), 
to  be  a  general  act.  In  Sir  J.  Eliot's  case  also  (i),  the 
prosecution  for  acts  done  in  parliament  in  the  first  instance 
succeeded  :  but  the  judgment  was  reversed  in  the  House  of 

(fl)  6  How.  St.  Tr.  1117.  (e)  4  Inst.  17. 

(b)  9  Vent.  37 ;  S.C.Z  Lev,  39.  (/)  1  Pari  Hist.  685;  4  Inst.  17. 

(c)  2  Salk.  502;  S.  C.  1  Lutw.  (g)  1  Hats.  85;  4  Pari.  Hist.  85. 
82.  (A)  9   Comm.  Journ.    19;   IS 

(d)  1  Wils.  125;  S.  C.  Willes,      Lords'  Journ.  166. 

597.  («)  13  How.  St,  Tr.  293. 

VOL.  H.  *  O 
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1839.  Lords  (a)  and  overruled  by  the  petition  of  right.  Rex  v. 
Williams  {b)  is  also  a  strong  legislative  authority  in  favour 
of  the  defendants. 

^^d"*h'^'*  In  that  case  an  elaborate  argument  was  prepared  by  Sir 

Areument  for  -Rofcr^  Atkj/ns,  at  that  time  a  retired  judge,  but  which  was 
defendants.  never  delivered,  as  the  report  in  ^  Show.  471.  evidently 
Sir  PFtZ/Mifi  contains  all  that  passed,  which  could  not  have  occupied 
five  minutes.  The  judgment  of  the  Court,  which  fined 
Williams  10,000/«  for  having,  as  Speaker  of  the  House  of 
Commons,  given  an  order  for  the  printing  of  Dattgerfield^s 
Narrative,  it  is  well  known,  was  one  of  the  chief  grounds 
alleged  for  dethroning  James  9.  That  case  cannot  be  dis- 
tinguished from  the  present,  for  if  it  was  rightly  decided,  the 
defendants  cannot  resist  the  present  action.  The  House  of 
Commons  however  voted,  in  l688,  that  the  judgment  was 
illegal,  and  a  clause  in  the  Bill  of  Rights  (iW.Sf  M.  c.  2,) 
distinctly  points  out  the  illegality  of  the  proceedings. 

It  has  been  alleged  that  the  fine  was  collusively  imposed 
in  Rex  v.  Williams  (c)  as  in  Skinner  v.  East  India  Com^ 
pamf(d) ;  but  this  fact  is  not  clearly  made  out. 

An  attempt  has  been  made  to  draw  a  distinction  between 
prosecutions  and  actions ;  and  it  is  said  that  prosecutions  only 
are  mentioned  in  the  Bill  of  Rights.  But  could  it  be  intended 
that  the  Speaker  and  members  of  the  House  should  be  free 
from  criminal  proceedings,  and  yet  be  liable  to  actions  for 
damages,  and  be  placed  at  the  mercy  of  a  jury,  and  become 
liable  to  an  amount  utterly  ruinous  for  any  thing  done  by 
them  under  the  authority  of  the  House  ?  The  case  of  Sir 
William  Williams^  when  taken  in  conjunction  with  the  Bill 
of  Rights,  is  an  authority  to  shew  that  neither  prosecution 
nor  action  can  properly  be  brought  against  the  Speaker,  or 
any  ofiicer  of  the  House,Tor  any  thing  done  under  its  autho- 
Jayy.Topham.  rity.  Jay  v.  Topham  (e)  is  another  case  of  the  same  sort. 
It  was  an  action  of  trespass  against  the  Serjeant-at-arms  for 

(fl)  See  3  How.  St.Tr.  319, 333.  (d)  3  Hats.  345. 

(6)  13  How.  St.  Tr.  1369.  (e)  S  Nela.  Abr.  1248,  cited  14 

(c)  13  How,  Si.  Tr.  1309.  East,  102,  n.  (a). 


execating  a  warrant  grauted  by  the  Speaker.    The  defend-        1839. 

ant  pleaded  that  the  Court  ought  not  to  have  cognizance     ^^"^^"^^ 

.  .         Stockdale 

of  the  matter,  for  that  he  did  the  act  under  the  authority  v. 

of  the  House  of  Commons ;  and,  on  demurrer,  the  Court,  ^d^^tt*^^ 
comprising  Sir  F»  Pemberion  and  Sir  T.  Jone^^  held  the  plea  Aieument  for 
to  be  bad.  After  the  Revolution,  proceedings  were  taken  defendants. 
in  the  House  of  Commons  against  these  judges  for  their 
judgment;  and  they  alleged,  on  examination  at  the  bar,  that 
their  judgment  proceeded  on  the  ground  of  the  plea  being 
bad,  as  a  plea  to  the  jurisdiction;  and  acknowledged,  that 
if  the  plea  had  been  in  bar,  it  would  have  been  good.  They 
were,  however,  committed  by  the  House,  and  properly*  for 
it  appears  by  the  plea  in  2  Ne/«.  Abr.  1248,  and  Topham's 
petition  to  the  Commons,  10  Comm.  Jour.  l64,  that  after 
his  plea  to  the  jurisdiction  had  been  overruled,  he  pleaded 
the  orders  of  the  House  in  bar,  and  judgment  was  given 
against  him.  The  decision  therefore  of  Pemberion  and 
Janes  according  to  their  own  shewing  was  either  wanton  or 
corrupt.  In  Verdon  v.  Topham  (a),  which  was  a  similar  ac- 
tion, the  plea  was  to  the  jurisdiction,  and  was  therefore  bad. 
In  Lord  Peterborough  v.  Williams  (6),  which  was  an  ac- 
tion arising  out  of  the  same  proceedings,  no  judgment  was 
ever  given. 

Dangerfield  himself  was  also  prosecuted  for  publishing 
The  Narrative  (c),  but  no  account  of  the  trial  is  to  be 
found  which  states  what  act  of  publication  was  complained 
of.  It  may  have  been  for  some  publication  which  the  order 
of  the  House  did  not  cover.  If  it  was  for  presenting  The 
Narrative  at  the  bar,  it  was  an  act  done  in  Parliament,  and 
clearly  legal. 

The  next  case  is  Burdett  v.  Abbot  (d),  M'hich  was  an  action  Burdttt  v. 
against  the  Speaker  for  issuing  a  warrant  for  the  plaintiff's 
arrest,  and  it  was  held  that  the  action  would  not  lie.     That 

(a)  T.  Jones,  808.  603. 

(6)  9  Show.  505;  IS  How.  St.  (d)  In  K.  B.,  14  East,  1;  in  Ex. 
Tr.  1437.  Chnmb.,  4  Taunt.  401 ;  in  H.  of 

(r)  3  Mod.  68;  11  How.  St.Tr.      Lords,  5  Dow,  165. 

0« 
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Stockdale 

V, 

Hansard 
and  others. 

Argument  for 
defendants. 


No  instance 
of  actions 
brought. 


case  is  a  direct  authority  for  the  defendants.  Burdett  v. 
Co/mr/n  (a)  which  was  an  action  arising  out  of  the  same 
proceedings,  against  one  of  the  parties  making  the  arrest,  is 
material  to  shew  that  there  is  no  distinction  between  the 
officer  of  the  House  and  a  member  of  the  House,  and  that 
the  same  protection  was  to  be  extended  to  both  (i).  Sup- 
pose Sir  Francis  Burdett,  instead  of  bringing  trespass,  had 
brought  an  action  for  libel  against  the  Speaker,  as  he  mighty 
the  cases  would  have  been  identical  with  the  present,  and  all 
the  grounds  of  the  judgment  in  that  case  w*ould  have  been 
equally  applicable  here. 

There  are  several  cases  in  which  an  action  would  have 
been  brought  if  it  had  not  been  always  admitted  that  no  ac- 
tion  at  law  lay.  For  instance,  at  the  time  the  Commons  dis- 
puted the  jurisdiction  of  the  Lords  in  matters  of  appeal  from 
Equity,  and  when  they  committed  the  counsel  in  the  case 
of  Shirley  v.  Fagg  (r)  who  appeared  in  the  House  of  Lords 
against  the  defendant,  who  was  a  member  of  the  Com- 
mons. There  was  a  violent  collision  between  the  two 
Houses,  but  it  was  not  settled  by  an  action,  but  by  the 
House  of  Commons  acknowledging  that  the  Lords  pos- 
sessed this  jurisdiction.  It  is  alleged  that  the  reason  no 
action  has  ever  been  brought  is,  because  the  people  have 
always  submitted  to  the  House  of  Commons,  but  the  con- 
stant recurrence  to  the  writ  of  habeas  corpus  in  the  cases 
of  Lord  Shaftesburt/,  Paty,  Flower,  Crosby,  Murray,  and 
Hobhouse,  shews  that  individuals  have  always  been  foimd  to 
question  at  law  what  has  been  done  by  either  House.  It  is 
laid  down  by  Littletou^  s.  108,  that  the  not  bringing  an  ac- 
tion when  it  might  be  brought,  if  maintainable,  is  the 
strongest  evidence  that  no  such  action  lies. 

(a)  In  K.  B.  14  East,  163 ;  S.  C. 
(in  the  H.  of  Lords)  5  Dow,  170. 

(6)  Lord  Brougham,  who  was 
sitting  on  the  Bench,  stated  that 
Burdett  v.  Cotman  never  went  to 


the  House  of  Lords;  that  he  was 
counsel  in  Burdett  v.  Abbott,  and 
that  Clifford,  who  argued  it  in  the 


Exchequer  Chamber,  died  before 
1817.  His  lordship  however,  on 
the  following  morning,  stated  that 
he  found  he  had  bean  mistaken; 
and  that  Courtenay  had  ai^gued  the 
case  in  the  House  of  Lords, 
(c)  GHow.  St.Tr.  1121. 


Next  as  to  the  cases  supposed  to  be  favourable  to  the  plain-        1839. 
tiflF.     In  AtwylVh  case {a\  A  twyll  behig  member  for  Exeter,    ^^^"^^^ 
and  having  ^rits  of  fi.  fa.  and  ca.  sa.  issued  against  hinii  «. 

brought  the  matter  before  the  House  of  Commons,  who     J^j*Jfj|^era 
applied  to  the  Lords  on  the  subject ;  and  this  is  relied  on  ^|»mnent  for 
to  shew  that  the  House  of  Commons  is  not  a  court  of  defendants. 
exclusive  jurisdiction  on  privilege.     But  the  application  to  STltTto  pluhoi^ 
the  Lords  was  in  the  nature  of  a  conference,  and  the  act  tiflT. 
that  was  passed  on  the  subject  was  necessary  in  order  to  Atvyll's  case. 
preserve  to  AtwylTs  creditor  his  remedy  when  the  session 
should    be  closed.      Larke's   case  (6),   and   the    cases    of  larAe's  case. 
Gierke  (c)  and  Hyde{d)^  are  similar.     The  Prior  of  Mai- 
tons  case («)  is  supposed  to  be  unfavourable  to  privilege, 
but  it  is  difficult  to  see  how  it  bears.     It  was  an  action 
against  the  sheriff  of  York  for  arresting  the  Prior  on  his 
return  from  parliament  by  his  horses  and  harness,  and  no 
further  proceedings   appear.      Next  comes   TrewynnarcTs 
case  {/),  where  a  member  of  parliament,  in  execution  for 
debt,  was  discharged  by  order  of  the  House  of  Commons, 
and  an  action  was  brought  against  the  sheriff  for  an  escape, 
but  no  judgment  appears.     The  case  therefore,  like  the  pre- 
ceeding,  is  of  no  authority.     But  the  argument  of  Dj/er  for 
the  sheriff  is  applicable,  *'  although  Parliament  should  err 
in  granting  this  writ  (that  is  in  setting  a  member  at  liberty,) 
yet  it  is  not  reversible  in  another  Court.'*     1  Dyer,  6 1  b« 
Donne  v.  Walsh  (g)  is  a  case  in  which  the  servant  of  a  Donne  v. 
peer,  being  sued  in  debt  on  bond,  obtained  a  writ  of  privi-  ' 

lege,  setting  out  a  custom  that  neither  lords  nor  knights 
8^.,  nor  their  servants,  ought  to  be  arrested  or  impleaded 
during  parliament;  but  the  Court  held  that  the  privilege 
did  not  extend  to  prevent  the  defendant  from  being  im- 
pleaded, and  ordered  him  to  plead  over.  There  however 
the  question  of  privilege  arose  incidentally,  no  act  of  either 
House  was  in  question,  and  the   privilege  claimed  was 

(tf)  1  Hats.  48.  (e)  1  Hats.  12. 

(b)  1  Hats.  17.  (/)  1  Hats.  59. 

(c)  1  Hats.  34.  {g)  1  Hats.  4i. 

(d)  1  Hats.  44. 


1839.        merely  personal.     Ryver  v.  Cosins  {a)  is  to  the  same  efiect. 

^•^^^^'^      PledalPs  case  (A)  is  the  nexti  when  the  two  Houses  resolv- 

^  ed^  that  binding  a  member  to  appear  in  the  Star  Chamber 

Hansard     nfj^er  the  session,  was  no  breach  of  privilese.     In  CooA's 
and  others.  *^  ® 

Areumentfor   ^"^^COi  where  the  Lord  Chancellor  refused  to  allow  the 
defendants.      immunity  of  a  Member  of  the  Commons  from  a  subpeena, 
the  parliament  was  dissolved  before  the  question  was  de- 
cided, and  therefore  the  precedent  is  valueless. 
Benson  v.  The  next  case  is  Benyon  v.  Evelyn  (d)  which  has  been 

gvll^.  '^  °*  supposed  to  be  an  authority  to  shew,  that  there  is  a  general 
jurisdiction  in  the  Courts  of  Law  to  examine  and  overrule 
what  is  done  by  authority  of  Parliament.  Upon  examina- 
tion it  will  be  found  that  there  no  question  arose  in  which 
either  House  of  Parliament  was  interested.  The  action 
was  clearly  barred  by  the  Statute  of  Limitations,  and  the 
suggestion  that  the  defendant  was  privileged  was  an  inge- 
nious expedient  on  the  part  of  the  plaintiff,  by  which  he 
sought  to  deprive  the  defendant  of  the  benefit  of  his  plea. 

The  action  was  in  indebitatus  assumpsit  for  goods  sold  and 
delivered  on  the  Istof  April,  1657;  the  plea  was  non  assump- 
sit infra  sex  annos.  Replication,  that  the  defendant  was  a 
Member  of  the  House  of  Commons  at  the  time  of  the  pro- 
mise, and  till  the  death  of  Charles  I,  when  parliament  was 
dissolved  by  such  death,  and  that,  by  the  privilege  of  Par- 
liament, every  person  being  a  member  thereof  is  and  ought 
to  be  free  from  all  actions,  suits,  and  prosecutions,  unless 
for  treason,  felony,  or  breach  of  the  peace,  so  that  it  is  not 
lawful  to  sue  out  any  original  writ  or  bill  against  a  member 
of  Parliament  from  any  Court  of  our  lord  the  king  sitting 
the  parliament,  and  that  from  the  death  of  Charles  1,  to 
29th  May,  12  Charles  8,  (l660,  the  date  of  the  Resto- 
ration,)  there  was  not  any  Court  of  Chancery  of  our  lord 
the  king  from  which  an  original  writ  could  issue ;  nor  any 
other  Court  of  record  of  our  lord  the  king  open,  in  which 
the  plaintiff  could  have  brought  his  action  in  that  interval ; 

(a)  1  Hats.  42.  (c)   1  Hats.  96. 

lb)  Prjrnne's  Reg.  4th part,  12 13.  ((/)  O.  Bridg.  324. 


and  that  the  action  was  brought  within  six  years  from  the        18S9. 
29th  May,  1«  Charles  2.     The  rejoinder  by  the  defendant     ^^^^ 
was,  that  the  cause  of  action,  if  any,  accrued  to  the  plain-  v. 

tiff  on  the  20th  of  July,  21  Chas.  1.  ( l643),  and  that  from  ^^d  othew. 
thence  to  the  death  of  the  late  king,  and  from  thence  hitherto  Amiment  for 
the  Court  of  Chancery  and  other  superior  Courts  at  Westmm-  deiendanu. 
ster  were  open  :  so  that  the  plaintiff  might  have  freely  pro- 
secuted  his  action  with  effect.  There  was  a  sur-rejoinder 
by  the  plaintiff,  "  that  the  defendant  was  a  member  of  par-* 
liament  till  30th  January,  l649i  so  that  the  plaintiff  could 
not  sue  out  any  original  writ  or  bill  against  him ;  and  that 
from  thence  till  the  29th  May,  I66O,  there  were  no  Courts 
of  our  lord  the  king  in  which  the  plaintiff  could  have  sued 
the  defendant/'  Whereupon  there  was  a  demurrer  and  a 
joinder  in  demurrer.  Upon  the  record  there  really  was  no 
question  for  argument,  for  it  was  admitted  that  much  more 
than  six  years  had  elapsed  from  the  cause  of  action  accruing 
until  the  suing  out  of  the  writ,  which  was  the  commence- 
ment of  the  action.  The  2 1  Jac.  1,  c.  I6,  contains  no  excep- 
tion with  regard  to  members  of  parliament,  or  with  regard 
to  the  suspension  of  the  Courts  of  justice ;  and  it  was 
wholly  unnecessary  for  the  Court  to  consider  the  question 
whether  a  member  of  parliament  was  privileged  from  being 
sued  sitting  the  Parliament  or  not.  The  whole  Court  con- 
curred in  the  doctrine,  that  even  if  the  member  had  been  so 
privileged,  the  statute  would  still  have  been  a  bar.  Besides 
the  judgment  rested  on  the  ground  that  it  was  necessary  to 
decide  a  question  of  privilege  arising  incidentally,  which 
may  be  admitted,  and  this  was  the  way  Bay  ley  J.  considered 
the  case  (a). 

Sir  Orlando  Bridgman  C.  J.  went  into  the  subject  at 
great  length,  but  his  dicta  with  regard  to  privilege  were 
clearly  extrajudicial.  The  only  reason  he  gives  for  entering 
upon  the  question  is  the  regard  he  had  for  his  oath,  which 
really  could  have  no  bearing  on  it;  for  if  there  had  been  a 
resolution  of  the  House  of  Commons  on  the  subject,  that 

(a)  In  Burden  v.  Abbot,  14  East,  33. 
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would  have  been  a  declaration  of  the  law  of  Parliameoty 
which  his  oath  would  have  bound  him  to  be  guided  by.  But  it 
is  clear  that  he  did  not  believe  there  had  been  any  such  resolu- 
tion. The  authorities  cited  by  Sir  O.  Bridgman  do  not  support 
his  argument.  The  first  case  from  39  Edw.  S,  f.  14  A,  merely 
shews  that  the  certificate  of  the  Bishop  as  to  bastardy  is 
conclusive,  and  is  cited  for  that  point  by  FUzlierberi  {a)  and 
Rolkib),  and  it  does  not  touch  the  question  of  privilege  at  all. 
The  other  case  cited  by  him^  Siaunion  v.  Staunton  (c),  is  not 
more  applicablci  for  no  question  of  privilege  arose  there^ 
and  the  decision  in  the  case  throws  no  light  on  the  point  as 
to  the  exclusive  jurisdiction  of  parliament;  Fitzharrvfs 
case  ((f)  proves  nothing.  In  that  case  there  was  a  dispute 
between  the  two  Houses:  Fitzharris  having  been  im- 
peached by  the  Commons  for  high  treason,  the  Lords  re- 
solved that  he  should  be  proceeded  against  at  common  law, 
and  the  Commons  voted  this  resolution  to  be  a  denial  of 
justice.  Parliament  having  been  dissolved  two  days  after 
this  vote,  Fitzharris  was  indicted  at  common  law^  and 
pleaded  in  abatementi  th*at  an  impeachment  was  pending 
against  him ;  but  the  Court  overruled  the  plea,  and  he  was 
tried  and  executed.  But  in  this  case  no  question  of  privi- 
lege arose,  and  the  judgment  of  the  Court  proceeded  on  the 
ground  that  an  impeachment  depending  after  the  House  of 
Commons  was  dissolved  was  no  bar. 

The  next  case  is  that  of  Knollys  or  Lord  Banbury  {t), 
who  on  being  indicted  for  murder  pleaded  in  abatement  that 
he  was  Earl  of  Banbury,  The  replication  stated,  that 
the  defendant  had  petitioned  the  Lords  to  be  tried  on  this 
indictment,  and  they  disallowed  his  peerage ;  on  demurrer 
to  the  replication  it  was  overruled  and  properly,  because  the 
Lords  without  a  reference  from  the  crown  (which  was  not 
averred)  have  no  jurisdiction  in  matters  of  peerage.  It  was 
after  that  case  that  Lord  Holt  C.  J.,  being  summoned  before 

(a)  Fits.  Abr.  Bastardy,  pi.  8.  {d)  8  How.  St.  Tr.  228. 

(6)  a  Roll.  Abr.  59«,  1.35.  (c)  12  How.  St.  Tr.  1167;  2 

(c)  Fitz.  Abr.  13,  E.  3,  Voacber,  Salk.  509;  1  Ld.  Rajftn.  10, 
119. 


the  Lords,  very  properly  refused  to  give  any  reasons  in  an         1839. 
irregular  manner  for  the  judgment  be  had  pronounced*   The      ^^v^^*^ 
celebrated  case  of  AslAy  v.  Whiie  (a)  is  supposed  to  be  9. 

an  authority  for  the  plaintiff,  but  the  question  there  was  not     ^^^"f  *" 
one  of  parliamentary  privilege,  but  turned,  as  Lord  Holt  said,  A«-y„,^f  ^^ 
on  the  common  and  statute  law.     The  decision  itself  was  delendMiu. 
condemned  by  Lord  Mansfield  in  Milward  v.  Sergeani  (6), 
though  it  has  been  held  since  that  the  action  will  lie  if  there 
was  any  malice  in  the  returning  officer  ;Drewe  v.  Couhon{c)^ 
Foxv.  Carbett((l). 

The  case  of  The  Dachas  of  Somerset  v.  T/ie  Earl  of  Ducheu  of 
Manchester  (e)  is  cited  for  the  dicta  contained  in  it.     That  '^^^'m^„. 
was  a  case  before  the  delegates  touching  the  will  of  the  cheiter. 
Earl  of  Essex,    The  defendant,  being  a  Peer,  wrote  a 
letter  to  the  delegates,  claiming  forty  days  privilege  before 
the  session  to  put  off  the  sentence.     The  letter  was  clearly 
waste  paper,  which  the  delegates  need  have  taken  no  notice 
of.    They  however  came  to  certain  resolutions,  which  were 
hasty    and    extrajudicial.       The   Duchess    of   Kingston's 
case  (y)   may  perhaps  be  referred  to,  where  on  a  trial  for 
bigamy  it  was  held  that  the  sentence  of  the  Ecclesiastical 
Court,  which   had   been  obtained   by   the   fraud   of   the 
Duchess  might  be  impeached.     It  was,  however,  fully  ad- 
mitted, that  a  valid  sentence  of  the  Ecclesiastical  Court 
would    have    been    conclusive.      The   decision   of  Lord 
BrmighamC  in  Long  Wellesley^s  case(g)  has  been  relied  on ;  Long  Welia- 
but  his  decision  there  was  in  conformity  with  the  resolution   ^^ '  ^^* 
of  the  House  of  Commons.     In  his  preface  to  that  judg- 
ment (&)  his  lordship  has  fallen  into  several  inaccuracies 
on  the   subject.    He  supposes  the  claim  of  servants  of 
members  to  be  free  from  arrest  was  illegal ;  it  was  however 
recognized  by  the  law  of  the  land  till  abrogated  by  the  10 
Geo.  3,  c.  50,  and  not,  as  is  alleged  by  him,  silently  aban- 
doned.    He  supposes  also  that  members  formerly  claimed 

(a)  2  Ld.  Raym.  938 ;  S,  C.  14         (e)  Pryn.  Reg.  Part  4,  1 214. 
How.  St.  Tr.  C95.  (/)  30  How.  St.  Tr.  355. 

(6)  14  East,  59|  a.  Ig)  2  Ruas.  &  Mjflne,  639. 

(c)  1  East,  563,  n.  (A)  4  Ld.  Brougham's  Speeches, 

(d)  Cited  14  East,  69.  342. 


18S9.  the  privilege  of  sanctuary  for  their  houses,  but  no  such  claim 

y^^^^  was  ever  asserted.      Lechmere  Charlton's  case  (a)  is  the 

V.  last  upon  this  subject.     In  that  case  also  Lord  Cottetiham 

and  o^iben.  ^*  rejected  the  claim  of  privilege  in  conformity  with  the 

Argument  for  report  of  the  Commons  of  privileges^  that  no  such  privi- 

defeadanu.  lege  existed  (ft). 

Omi^'s  ^'''  "^^^  '^^'  P^'"'  ^^  ^^  ^^^^  ^"'  ^^>  ^^^^  ^^^  House  of 

case.  Commons  has   the  privilege  of  ordering  reports^  though 

Third  pi-oposi-  criminatory,  to  be  published.  If  the  House  has  this  power, 
of  course  no  action  can  be  maintained  for  what  is  done  in 
the  exercise  of  it.  It  is  conceded  that  such  reports  and 
papers  may  be  lawfully  printed  for  the  use  of  the  members 
of  the  House,  and  may  be  distributed  among  them,  but  the 
delivery  of  a  copy  to  any  one  not  a  member  of  the  House 
is  said  to  be  illegal.  Assuming  that  the  circulation  must 
be  confined  amongst  the  members  of  the  House,  and  that 
the  court  can  inquire  what  is  the  extent  of  the  privilege, 
there  would  be  no  defence  to  this  action.  Upon  the  record 
there  is  a  publication  admitted  to  a  person  not  alleged  to  be  a 
member.  And  it  does  not  appear  whether  the  publication  in 
this  case  was  for  sale ;  but  that  circumstance  is  immaterial. 
Unimportance  It  may  be  observed  that  this  question  is  of  no  importance 
p[a?niiff!^"  ^°  *^  ^^^  plaintiff,  though  of  the  greatest  importance  to  the 
public.  For  it  being  conceded  that  658  copies  may  be 
published  for  the  members  of  the  House  of  Commons, 
and  a  number  of  copies  also,  it  is  presumed,  for  the  House 
of  Lords,  the  plaintiff  is  exposed  to  have  his  character  black« 
ened  before  some  of  the  most  distinguished  members  of 
society,  without  any  possibility  of  redress.  He  is  not  even 
enabled  to  obtain  a  copy  of  the  report,  to  ascertain  what  the 
attack  is,  for  any  one  communicating  it  to  him  would  be 
subject  to  an  indictment  for  publishing  a  libel.  But  how 
is  the  circulation  to  be  confined  to  members  ?     What  is  to 

(a)  2  Mylne  k,  Craig,  316.  two  Houses  of  Paiiiameut  formed 

{h)  The  Attorney-General  here  still  bat  one  court,  and  that  tbey 

read  passages  from  <'  Lex  Pariia-  are  superior  to  all  other  courts  of 

mentaria,  or  a  Treatise  of  the  Law  the  kingdom,  and  that  it  is  not 

and  Costom  of  the  Parliament  of  competent  to  the  judges  to  judge  of 

England,"  5  ^,  83,  to  prove  that  the  any  law  or  privilege  of  Parliament. 


be  done  with  their  copies  when  they  die»or  when  they  cease         1839. 
to  be  members  '^    Is  it  allowable  to  give  the  peers  copies,  "^^ 

or  the  judges  who  are  summoned  to  the  House  of  Lords,  v. 

or  the  public  libraries  ?     Is  it  possible  that  there  can  be  a    3^^"*,^^° 
rule  at  law,  which  it  is  so  impossible  to  obey.     The  privi-  Arxument  for 
lege  of  publishing  can  be  proved  to  exist  in  three  ways  :  1,  defendanu. 
by  the  necessity  for  it ;  2.  by  usage ;  3.  by  its  having  been  ^^j^- gjigt- 
acquiesced  in.     Jst.  There  is  no  absolute  necessity  for  the  ence  of  privi- 
limited  privilege  of  publishing  for  the  use  of  members,  which  ^* 
IS  conceded  to  exist;  as  they  might  always  be  present  to  hear 
the  reports   read.     But  convenience  points  out  that  they 
should  be  printed ;  the  same  necessity  exists  for  the  publi- 
cation of  reports  generally.     In  the  reign  of  Hen.  8  the 
Chancellor  directed  the  members  to  repeat  in  their  coun- 
ties what  they  had  seen  and  heard. 

It  being  in  the  power  of  parliament  to  make  the  most  Ezpediencjf  of 
violent  changes  in  the  law,  it  is  fitting  that  the  people  should  ^]*®^  ^  **"" 
be  informed  of  the  grounds  of  legislation.  It  is  shewn  by 
Hume  that,  prior  to  the  27  Hen.  8,  dissolving  monasteries, 
reports  of  commissioners  were  published  pointing  out  the 
abuses  which  prevailed  in  those  establishments.  So  on  all 
important  changes  of  the  law,  by  the  Exclusion  Bill,  or  Sus* 
pension  of  the  Habeas  Corpus  Act,  the  Regency  Bill,  the 
Abolition  of  Slavery,  and  the  Poor  Law  Amendment  Act, 
it  was  quite  requisite  that  the  people  should  be  informed 
why  such  great  changes  in  the  laws  were  made.  So  also 
with  regard  to  gaols  the  people  are  deeply  interested  in  any 
measures  affecting  their  regulation. 

Again,  the  inquisitorial  powers  of  the  Commons  cannot 
be  exercised  unless  the  people  are  informed  of  the  grounds 
on  which  the  House  proceeds.  Suppose  a  charge  was 
brought  agamst  a  judge  for  corruption,  or  for  incapacity 
through  age,  how  could  the  Commons  hope  to  obtain  his 
removal  unless  the  public  voice,  after  communication  of 
the  facts,  should  bear  them  out  in  their  proceedings.  It 
must  be  conceded  that  the  Votes  and  Journals  of  the  House 
of  Common  must  be  made  public.  The  orders  of  the 
House  of  Commons  published  in  the  Votes  have  often  the 


1839.        force  of  law  both  with  regard  to  Private  Bills  and  other  mat- 
^"-^^"^^      ters  of  which  the  public  are  bound  to  take  notice.     So  also 
9,  any  one  may  search  the  Commons'  Journals,  and  they  are  con- 

^d^'th^  tinually  given  in  evidence  in  Courts  of  Law.  The  question 
AncumeiK  for  ^^^^  ^^'  would  an  action  lie  for  any  thing  contained  in  the 
defendants.  Votes  and  Journals  ?  If  not,  it  may  be  shewn  that  there  is 
no  distinction  between  the  Votes  and  Journals  and  these 
Reports ;  this  very  report  might  have  been  printed  amongst 
the  Votes,  and  it  depends  upon  the  will  of  the  House 
whether  these  should  be  printed  altogether  or  whether^  if 
more  convenient,  they  should  be  printed  separately. 
Proof  of  usage  ^<  Next  as  to  usage,  a1  though  it  seems  singular  that  in  argu- 
of  pnviii^.  jQg  2  demurrer  counsel  should  be  called  upon  to  look  out  of 
the  record*  and  to  bring  forward  facts  in  support  of  the  pri« 
vilege  alleged  in  the  plea.  The  instances  of  usage  are  col- 
lected in  the  House  of  Commons'  Report  from  the  Commit- 
tee on  Publication  of  Printed  Papers,  8th  May,  1837.  Be- 
sides which  there  are  other  instances.  The  earliest  express 
proof  of  publication  is  in  1641,  but  no  earlier  authority  can 
be  found  for  the  privilege  of  printing  for  the  use  of  mem- 
bers. Till  the  reign  of  Elizabeth  there  is  no  instance  of 
the  privilege  of  commitment.  It  is  probable*  however, 
that  before  the  invention  of  printing  some  mode  of  circula- 
tion of  information  by  the  parliament  was  in  use*  just  as 
acts  of  parliament  were  published  at  the  county  courts. 
From  1641  to  1680  various  resolutions  are  to  be  found  for 
printing  specific  papers,  an  instance  of  which  is  to  be  found 
in  Thompson's  case  (a),  where  the  form  of  appointment  of  a 
printer  is  to  be  found. 

In  l680,  a  general  resolution  was  adopted,  for  printing 
the  votes  and  proceedings  of  the  House,  which  has  been 
renewed  every  session,  with  the  single  exception  of  the  year 
1702.  During  all  that  time  more  copies  have  been  printed 
than  were  necessary  for  the  use  of  members,  and  sale  to  the 
public  has  been  made,  with  full  knowledge  of  the  Houses 
It  has  been  said  that,  as  the  usage  commenced  under  the 
long  Parliament  in  l641,  the  precedent  is  valueless ;  but  at 
(a)  8  How.  St.  Tr.  1. 


that  period  the  goTernment  was  regular,  and  statutes  passed        laag. 
then  are  sbll  in  force ;  and  it  is  not  till  after  Charles  1.  left      ^*^^*^^ 
London  for  the  North,  that  Uaisell  lays  it  down  that  the  ^^ 

precedents  are  not  to  be  quoted.   After  the  Restoration,  this     ^^^'f*'^ 
precedent  was   adopted  and   acted  upon   to  the   present  ^rmiroentfor 
hour,  and  the  debate  upon  the  subject,  4  Pari.  Hist.  1506,  defendants, 
in  l6S0,  is  worthy  of  attention.     Orders  for  printing  have 
been  made  in  two  different  forms,  one  in  general  terms, 
the  other  for  the  use  of  members.     Sometimes  it  will  be 
foond  that,  on  debate,  the  general  printing  is  negatived,  and 
the  limited  resolution  adopted.     Occasionally  papers  have 
been  first  directed  to  be  printed  for  the  use  of  members, 
and  afterwards  they  have  been  ordered  to  be  printed,  with- 
out any  restriction.    These  papers,  so  published,  have  often 
and  necessarily  contained  criminatory  matter.   The  Reports 
on  the  South  Sea  Bubble,  Slave  Trade,  and  Municipal 
Corporations,  may  be  referred  to  as  examples. 

3.  Next,  it  is  to  be  shewn,  that  there  has  been  acquiescence  Authorities 
in  this  usage,  which  appears  sufficiently  from  this,  that,  ex-  ^*H^' 
cept  in  Rex  v.  Williams  {a),  and  the  proceedings  by  the 
present  plaintiff,  no  attempt  has  ever  been  made  to  dispute 
the»  legality  of  the  publication.  Lilt.  s.  108,  states,  that 
''  no  action  being  brought,  proves  that  no  action  will  lie  ;*' 
and  Buller  J.  in  Le  Caux  v.  Eden  (&),  holds  language  to 
the  same  effect.  If  the  Speaker  is  to  be  held  responsible 
for  the  publication  of  Reports,  every  person,  who  thinks 
his  character  attacked,  may  bring  him  before  any  tribunal, 
civil  or  criminal;  for,  according  to  Hawkins' b  P.  C.  b.  I, 
c.  28,  s.  7t  Any  thing  published  hurtful  to  the  feelings  of 
another  is  a  libel.  The  Lord  Chancellor,  as  Speaker  of 
the  House  of  Lords,  is  in  the  same  position.  A  parlia- 
mentary recognition  of  the  circulation  of  these  Reports 
among  the  public,  is  to  be  found  in  the  42  Oeo.  3,  c.  63, 
s.  10,  which  enables  members  of  parliament  to  send  the 
votes  or  proceedings  in  Parliament  by  the  post,  free  from 
expense. 
The  following  are  all  the  objections  which  can  be  urged 
(u)  13  How.  St.Tr.  1369-  (6)  2  DougU  60«. 


1839.        against  the  privilege.     Ist.  It  is  said  that  it  is  altering  the 
law  of  the  land  to  declare  that  libels  may  be  lawfully  sold. 
But  this  is  petitio  principii,  because  it  assumes  that  the 
Commons,  by  the  law  of  the  land,  have  no  power  to  order 
Anrument  tor    ^^®  publication.     £d.  It  is  asked,  shall  the  House  of  Corn- 
defendants,      mons  open  a  libel  shop  ?     But  this  is  the  same  objection  in 

Objections       other  words ;  an  indictment  might  as  well  be  called  a  libel, 
urged  against  '  °^  ,  ' 

privilege.  and  the  office  of  the  clerk  of  assize  a  libel  shop.     Sd.  It  ia 

said,  shall  a  private  individual  suffer  from  an  illegal  act, 
and  have  no  remedy  ?     But  this  again  begs  the  question. 
It  must  be  first  shewn  there  is  a  wrong,  and  there  must  be 
damnum  cum  injuriJL  to  give  a  cause  of  action.     It  is  not 
every  loss  or  inconvenience  that  constitutes  a  wrong.     For 
many  of  the  most  opprobrious  expressions,  that  can  be  ap- 
plied to  a  man  or  woman,  no  action  lies.     So  on  a  prose- 
cution for  felony,  with  an  honourable  acquittal,  although 
the  defendant  may  have  been  ruined  by  the  vexation  and 
expense,  he  has  no  remedy,  unless  the  prosecution  was  in- 
stituted through  malice.     So  no  action  will  lie  against  a 
witness  for  evidence  given  by  him,  or  against  a  counsel, 
or  for  a  committal  by  either  House,  or  against  a  commander 
for  suspending  an  officer,  or  for  loss  of  letter  against  ^he 
postmaster-general,  or  for  any  confidential  communication, 
or  for  exhibiting  articles  of  the  peace,  even  though  falsely, 
or  for  impressment  of  seamen.    4th.  It  is  said  that  the 
privilege  cannot   belong   to   the   Commons,  because   the 
Speaker,  at  the  beginning  of  every  Parliament,  asks  for 
certain  privileges  from  the  Crown,  and  this  is  not  among 
them.    But  privileges  are  inherent  in  the  House  of  Com- 
mons, and  as  ancient  as  prerogative.     The  prayer  to  the 
Crown  was  only  begun  in  the  reign  of  Hen.  4,  and  the 
House  of  Commons,  in  1621,  entered  a  protest  on  their 
journals  (a),  claiming  their  privileges  as  the  birth^right  of 
Englishmen.     5th.  It  is  said  the  privilege  is  unnecessary ; 
and  that  without  it,  reports  would  be  sufficiently  circulated 
in  the  same  manner  as  debates.     But  there  is  a  marked 
difference  between  the  two.    With  regard  to  reports,  only 
(a)  1  HaU.  78. 


certain  papers  are  to  be  published;  a  discretion  is  exer-        1839. 

cised  by  the  House ;  and«  wheu  necessary,  an  order  must  ^'^^ 

be  given,  which  must  be  carried  into  effect  by  the  Speaker  v, 

and  officers  of  the  House.     But  debates  are  published     HAviAaD 

'^  and  otherk 

without  the  authority,  and  against  the  orders  of  the  House,  Anumeot  for 

because  occasionally  it  has  been  found  most  expedient,  and  defendants. 
it  is  their  privilege,  to  have  their  debates  in  private.  6th.  ^yections 
It  has  been  said,  reports  might  be  published,  without  any  privilege. 
libellous  matter;  but  this  is  impossible,  where  matters  of 
abuse  are  to  be  inquired  into.  It  has  also  been  suggested, 
that  the  party  aggrieved  should  be  recompensed  out  of  the 
public  purse,  in  an  action  for  damages;  but  the  conse- 
quence of  such  a  rule  would  be  to  encourage  all  manner  of 
actions,  and  exorbitant  damages  would  often  be  given  when 
the  public  had  to  pay.  Besides,  this  rule  would  still  leave 
the  Speaker  exposed  to  criminal  proceedings.  7th.  It  is 
said  that  all  privileges  must  exist  by  prescription ;  and  the 
recent  origin  of  this  has  been  shewn.  But  this  objection 
would  defeat  all  the  privileges  of  the  House  of  Commons; 
for  it  has  only  become  a  separate  branch  of  the  legislature 
since  the  time  of  legal  memory.  The  jurisdiction  of  the 
Coiyt  of  Chancery,  of  the  House  of  Lords  on  appeals 
from  equity,  and  of  the  Courts  at  Westminster  Hall,  all  de- 
pend on  usage  commenced  since  that  period.  The  power, 
which  it  has  been  decided  belongs  to  a  Court  of  Oyer  and 
Terminer,  to  prohibit  publication  of  its  proceedings,  Rex 
V.  Clement  {a\  does  not  appear  to  have  been  exercised  be- 
fore the  impeachment  of  Lord  Melville,  in  1806.  Com- 
mitments by  the  House,  it  has  been  shewn,  do  not  date 
back  earlier  than  the  reign  of  Elizabeth ;  so  also  the  power 
of  the  House  to  discharge  members  confined  under  civil 
process  for  debt,  without  writ  of  privilege,  is  of  very  recent 
origin;  Colonel  Pitt*8  case (6).  So  also  printing  for  the 
use  of  members  does  not  date  back  earlier  than  1641.  Be- 
fore the  invention  of  printing.  Com.  Dig.  Pari.  (G  23) 
shews  that  acts  were  transcribed  and  proclaimed  at  the 
County  Court,  and  that  every  man  might  take  a  copy  of 
(a)  4  B.  ft  Aid.  tie.  (6)  S  Str.  985. 


1880.        them,  but  that  this  mode  of  publication  was  disused  since 

^"^'^^^      printing  had  been  adopted.      Printing,  therefore,  conies 

^^  merely  in  place  ^f  a  former  mode  of  publication.    8th.  The 

Hansard  hacknied  topic  of  abuse  has  been  relied  upon,  which  has 

and  olben.  ,,,,., 

.  ,  c  been  already  discussed. 

Angamont  for  -^ 

de&ndants.  The  authorities  on  this  branch  are  now  to  be  referred  to. 

Authorities       In  £aAe  v.  King  {a),  it  was  held  that  printbg  and  distribut* 

Lake  v  King  ^"*  copies  of  a  petition  to  members  of  a  committee  was 
lawful,  though  it  contained  criminatory  matter.  Rex  v.  Wil* 
Uams{b)  is  also  an  authority  for  the  defendant,  as  the  decision 
in  it  may  be  considered  to  have  been  reversed  by  the  Bill  of 

lUx V.Wright.  Rights,  1  W.Sf  M.  sess.  2,  c.  2(c).  In  Rex  v.  WriglU(d), 
Lord  Kenyan  and  the  Court  refused  a  criminal  information 
for  publishing,  without  the  order  of  the  House,  a  copy  of  a 
Report  of  a  Secret  Committee  of  the  House  of  Commons, 
containing  an  alleged  libel  on  Home  Tooke;  and  his  lordship 
said,  **  it  is  impossible  for  us  to  admit  that  the  proceedings 
of  either  of  the  Houses  of  Parliament  are  a  libel.*'  That 
case,  therefore,  goes  much  further  than  the  present. 

Bex  V.  CU'  In  Rex  v.  Clement  (e),  a  court  of  oyer  and  terminer  issued 

an  order  to  prohibit  the  publication  of  proceedings  before 
them ;  and  it  was  held,  after  much  discussion,  that  every 
court  of  justice  has  a  right  to  make  such  orders  as  are  ne« 
cessary  for  the  pure  administration  of  the  law;  and  the  de« 
fendant  having  been  fined,  and  the  fine  estreated  into  the 
Duchy  Court  of  Lancaster,  that  Court,  assisted  by  Bayley  J. 
and  Hullock  B.,  held  that  the  order  and  fine  were  legal  {f). 
In  Layer's  case  (g),  on  the  other  hand,  the  judges  of  this 
Court  ordered  the  publication  of  the  trial.  So  also  in  Gur^ 
ney  v.  Longman  (/i),  it  will  be  seen  that  the  House  of  Lords 
ordered  Mr.  Gurney  to  publish  the  proceedings  in  Lord 

(a)  1  Saund.    tSI  a;    5.  C    1  H^nn,  to  &how  that  the  9lh  article 

Lev.  240.  of  the  Bill  of  Rights  did  refer  to  his 

(6)  13  How.  St.  Tr.  1369;  S.C.  case. 

Comb.  18.  (rf)  8T.R.e93. 

(c)  The  Attorney-General  here  {e)  4  B.  &  Aid.  218. 

cited  a  MS,  in  the  handwriting  of  (/)  Cited  from  a  MS.  note. 

Sir  WilUam  Willuantf  in  the  posses-  (g)  16  How.  St.  Tr.  93. 

sion  of  the  Right  Hon.  C.  Williams  (h)  13  Ves.  493. 


Mekiile's  trial,  and  that  no  other  person  should  presume  to        1039. 
publish  the  same.     The  same  order  was  made  on  the  trial      ^^^^^ 
of  Br.  Sacheverel,  in   1717,  of  Lord  Lovf^t,  in  1746,  of    ^^*^*^^" 
Lord  Ferrers,  in  176O,  of  Lord  Byron,  in  1763,  and  of  the     Hawae© 
Duchess  of  Kingston,  in  1776.     So  in  Mantey  v.  OtDen(a),  .  / 

Lord  Hardmcke  held  that  the  ford  mayor,  as  first  in  the  defeodaocs. 
commission  at  the  Old  Bailej  sessions,  was  entitled  to  grant  Aathorities 
the  exclusive  right  of  publishing  the  sessions'  papers.  So 
also,  the  evidence  taken  at  a  court-martial  may  be  ordered 
to  be  published,  although  impeaching  the  conduct  of  the 
prosecutor;  Jekyll  v.  Moore (fi),  Home  v.  Lord  William 
Beniinek{c).  In  Greenwood  v.  Prist  {d),  it  was  held  that 
a  calumnious  statement,  by  a  person  in  the  pulpit»  made 
bon^  fide,  was  not  actionable.  Cutler  v.  Dixon  (e)  decided 
that  an  action  would  not  lie  for  exhibiting  articles  of  the 
peace,  although  calumnious,  nor  for  libellous  words  in  affi- 
davits, Astley  v.  Young  {f)\  nor  for  communications  made 
bonft  fide,  without  any  purpose  of  slander.  Cleaver  v.  Sar^- 
raude(g);  or  in  matters  wherein  the  party  had  an  interest, 
Fairman  v.  Ives{h),  Captain  3aillie*s  ca8e(t).  So  also  if 
a  man  is  charged  in  a  court  of  justice  with  forgery,  or 
other  crimes,  though  falsely,  no  action  lies ;  Beauchamps  v. 
Croft  {k),  Buckley  V.Wood  (I) 'j  nor  for  a  calumnious  ad« 
vertisement  published  hovA,  fide  to  obtain  information; 
Delany  v.  Jones  (m).  In  Blackburn  v.  Blackburn  (n),  where 
a  letter,  impeaching  the  character  of  a  minister  of  an 
Independent  congregation,  was  held  libellous,  it  clearly 
would  not  have  been  so  if  the  statement  had  been  made 
bond^fide. 
To  shew  that  there  is  not  always  a  remedy  for  a  loss, 

(a)  Cited  in  Millar  ?.  Taylor,  (g)  Cited  1  Camp.  268. 

4  Borr.  9339.  (A)  5  B.  &  Aid.  643. 

(6)  2  N.  R.  341.  (i)  21  How.  St.Tr.  1. 

(c)  2  B.&  B.  ISO.  (k)  Dy.  286  a. 

(i)  Cro.  Jac.  91,  cited  13  St.  (/)  4  Rep.  14  b. 

Tr.  1387.  (m)  4  Esp.  191. 

(e)  4  Rep.  14  b.  (n)  4  Bing.  395. 

(/)  2  Borr.  807. 
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Stockdale  v«  Onwkyn  (a)  may  be  referred  to,  where  it  was 
held  that  no  action  would  lie  for  pirating  a  scandalous  book. 
On  the  same  ground  it  was  held  that  the  expenses  of  print- 
ing such  a  book  could  not  be  recovered ;  Popleit  ▼.  Stock' 
dale(b). 

As  to  proof  being  required  of  the  exercise  of  the  privilege 
by  the  House  of  Commons,  the  judgment  of  Wilmot  C.  J., 
in  Rex  v.  Almon  (c),  may  be  referred  to.  Application  was 
there  made  to  the  King's  Bench,  for  publishing  a  libel  on 
the  Court,  and  his  lordship  said,  '^  the  power  which  the 
Courts  of  Westminster  Hall  have  of  vindicating  their  own 
authority  is  coeval  with  their  first  foundation."  The  same 
principles  will  be  found  in  Beaumont  v.  Barrett  {d\  where 
it  was  held  by  the  Privy  Council  that  the  power  of  punish- 
ing contempts  was  inherent  in  every  legislative  assembly. 

No  authorities  are  to  be  found  the  other  way.  In  Iteor 
V.  Lord  Abingdon  (e),  it  was  held,  roost  properly,  that  a 
peer  was  not  justified  in  publishing  a  speech  spoken  in  par- 
liament. He  did  so  without  the  order  of  the  House,  and 
evidently  with  the  view  of  calumniating  an  individual.  So 
in  Rex  v.  Creevey^f),  where  the  defendant  published  a 
speech,  spoken  in  the  House  of  Commons,  without  the 
order  of  the  House,  the  Court  held  it  to  be  unauthorized, 
and  libellous.  The  next  case  is  Stockdale  v.  Haniard(g), 
tried  in  18S7.  In  that  case.  Lord  Denman  C.  J.  certainly 
did  express  a  strong  opinion  as  to  the  privilege  in  question. 
But  as  the  record  contained  in  that  case  a  plea  of  justifica* 
tion  as  well  as  of  not  guilty,  and  a  perfect  defence  under  the 
justification  was  established,  the  counsel  were  not  prepared 
to  argue  the  great  constitutional  question,  and  did  little  more 
than  cite  Rex  v.  Wright  (A).  As  so  little  discussion  was 
then  gone  into,  the  question  may  be  considered  res  integra. 


(a)  SC.  &P.  146;  5  B  &  C. 
173. 

(6)  2  C.  &  P.  198. 

(c)  Wilm.  Opin.  &  Judg.  854. 

Id)  J  Moore's  P.  C.  Rep.  59. 


(e)  1  £sp.  S26. 
(/)  1  M.  &  8.  ^7S. 
Ig)  7  C.  &  P.  731. 
(A)  8  T.  R.  293. 


The  Report  of  the  Coininittee  of  the  House  of  Commons        1839. 

on  the  question  has  been  published  since  the  decision  of      ^'^'v*^ 

that  case,  and  may  be  referred  to  as  an  authority  on  the  y^ 

point.    That  committee  comprised  not  only  the  greatest     Hansard 
i.i       i/v.        «  i>ii*i  •       ftnd  others. 

statesmen  of  the  day  {a),  but  lawyers  of  the  highest  emi*  .  . 

nence  in  the  profession.     This  committee  was  unanimous,  defendants. 

with  the  exception  of  Sir  Robert  Inglis,  that  the  privilege  Authorities 

existed. 

An  improper  reference  has  been  made  to  the  oaths  of  the 
judges,  as  if  their  oaths  required  them  to  decide  against 
privilege.  Their  oaths  require  them  duly  to  administer 
the  law,  and  if  privilege  be  part  of  that  law,  it  would 
be  according  to  their  oaths  that  this  privilege  should  be 
respected. 

The  advice  given  by  Lord  Bacon  C,  to  a  judge  of  the 
Common  Pleas,  when  sworn  in  before  him,  may  be  referred 
to  :  "  That  you  contain  the  jurisdiction  of  the  Court  within 
the  ancient  merestones,  without  removing  the  mark  (6)." 
There  are  also  memorable  words  of  Lord  Tenterden  C.  J. 
on  the  subject,  in  Ex  parte  Cowan  (c),  when  this  Court  was 
applied  to  for  a  prohibition  to  the  Lord  Chancellor  sitting 
in  bankruptcy :  *'  We  wish  not  to  be  understood  as  giving 
any  sanction  to  the  supposed  authority  of  the  Court  to  direct 
8  prohibition  to  the  Lord  Chancellor  sitting  in  bankruptcy. 
If  ever  the  question  shall  arise,  the  Court,  whose  assistance 
may  be  invoked  to  correct  the  excess  of  jurisdiction  in 
another,  will  take  care  not  to  exceed  its  own.** 

Cunoood,  at  the  close  of  the  Attorney-General's  argu* 
ment,  applied  for  time  till  the  following  morning  to  make 
his  reply* 

(fl)  The  Select  Committee  con-  George  Strickland,  Sir  R.  H,  Inglit, 

sisted  of  Lord  Howick,  Sir  Robert  Mr.  Serjt.  Wilde,  Sir  George  Clerk, 

Peel,  Mr.  AUomey-General,  Mr.  and  Mr.  O'ConnclL 

C.  W.  Williams  Wynn,  Mr.  Tan.  (Jb)  4  Bacon's  Works,  508,  ed. 

cred.  Sir  W.  W.  Follell,  Mr.  Charles  1 803. 

P.  VUliers,  Sir  Frederick  Pollock,  (r)  3  B.  &  Aid.  130. 
Mr.  Rtfebtick,  Lord  Stanley,   Sir 

H  2 
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Hansaed 
and  others. 


Lord  Dbnman  C.  J. — You  may  have  till  the  nest  term 
for  your  reply.  I  see  that,  id  Burdeil  ▼.  Abbot  (a),  the 
plaintiff's  counsel  was  heard  in  Hilary  term,  the  Attorney* 
General  was  heard  in  Easter  term,  and  the  Court  gave 
judgment,  after  a  reply,  on  the  same  day  that  the  Attorney- 
General  was  heard.  I  observe  that  the  plea  does  not  state 
exactly  when  the  Resolution  of  the  House  of  Commons 
passed  ;  it  appears,  in  fact,  that  it  was  come  to  on  the  50th 
May,  \S37p  whereas  the  declaration  is  dated  May  13th. 


Sir  J.  Campbell  A.  G.  It  is  stated  under  a  videlicet. 
The  facts  are,  that  the  Report  of  the  Committee  was 
made  on  the  8th  May^  before  the  present  action  had  been 
heard  of,  but  it  was  not  taken  into  the  consideration  of 
the  House  till  the  30th  May.  In  the  interval  the  action 
was  brought. 

Tueiday,  Curwood  in  reply  (6).     Notwithstanding  the  vast  body 

May  28/A.     ^f  authorities  cited  on  the  other  side,  most  of  which  are  in- 

^ply-        applicable,  the  question  recurs,  whether  a  resolution  of  the 

wh^b'^^H''  r  House  of  Commons  is  to  overturn  the  existing  law  of  the 

CotnmoDs  can  land.    The  insignificance  of  the  plaintiff  is  quite  immate- 

ma  e  aw.        ^.^j^    ,j,|^^  Habeas  Corpus  Act  arose  from  the  oppression 

of  a  mean  individual.   The  ship-money  question  was  raised 

by  a   case  relating  only  to  a  few  shillings.      As  to  the 

personal  weight  of  the  members  of  the  committee  of  the 

House  of  Commons,  it  will  have  no  influence  with  the 

Court. 

It  is  admitted  that,  when  the  law  of  Parliament  comes 
incidentally  before  the  Court,  it  must  decide  upon  it,  and  yet 
it  is  alleged  that  the  Court  is  totally  ignorant  of  that  law. 
With  regard  to  the  cases  cited,  those  only  are  worthy  of 
attention  which  were  decided  in  times  of  quiet,  when  no  bias 
could  be  attributed  to  the  judges.     In  the  earlier  times, 


{a)  14  East,  1.  judgment  delivered  in  Trinity  term 

(6)  The  reply  was  made  and      following. 


the  House  of  Commons  did  not  claim  to  decide  on  their        1839. 
privileges,  but  petitioned  the  king  and  obtained  an  act  of    ^^""^^ 
the  legislature,  Larkes'  ca8e(a).     When  the  whole  legis-  v. 

lature  decided,  then  indeed,  and  then  only,  the  law  of  ^"(her* 
Parliament  is  to  be  found.  By  degrees,  the  House  of  Reply. 
Commons  claimed  more  privileges  as  they  gained  more  po^^rof  H. 
power,  and  assumed  the  right  of  legislating.  So  far  as  of  Commons 
they  employed  this  power  in  resisting  oppression,  they  ^arpatioo. 
were  sanctioned  by  public  opinion.  But  wherever  they 
trenched  upon  public  rights  they  have  been  defeated,  as  in 
Ashby  V.  fVfiite  (6),  and  Wilkes* s  case  (c).  The  assumption 
of  privilege  has  been  ably  pointed  out  by  Lord  Broughafn{d), 
who  shews  that  the  Lord  Chancellor  and  Courts  of  Law 
will  take  cognizance  of  the  question,  what  is  or  is  not  pri- 
vilege. If  the  law  of  Parliament  is  part  of  the  law  of  the 
land,  the  Court  is  bound  to  take  notice  of  it,  as  of  other 
portions  of  the  law.  The  fallacy  running  through  the 
whole  argument  on  the  other  side  is  this,  that  the  privileges 
of  the  House  of  Commons  are  assumed,  to  be  equivalent  to 
the  power  of  the  legislature.  Thorp's  case  (e)  is  perpe- 
tually relied  upon,  but  the  Court  of  Parliament  there  re- 
ferred to,  is  described  in  the  4  Inst,  as  consisting  of  king, 
lords,  and  commons.  If  the  argument  from  Sir  Robert  At' 
kgn$  is  correct,  that  the  law  of  Parliament,  which  is  inherent 
in  the  legislature,  is  inherent  in  every  part  of  it,  it  would 
follow  that  each  branch  of  the  legislature  might  make  laws 
by  itself.  The  cases  of  Tresilian  and  Belknap,  and  others 
of  the  same  kind,  were  cited  apparently  to  terrify  the  Court. 
Allusions  were  also  made  to  a  popular  judge,  as  being  an 
odious  and  pernicious  character*  It  may  be  observed  also, 
that  a  popular  king  may  be  the  same,  as  Hen,  8  gained  his 
popularity  by  hanging  his  father's  attorney  and  solicitor- 

(a)  1  Hats.  17.  344.      The    passage    from    Lord 

(b)  3  Ld.  Raym.  938.  Brougham  was  here  read,  on  which 

(c)  2  Wils.  I5l;  16  Pari.  Hist,  the   Attorney-General   had  cora- 
546, 580.  mented. 

{i)  4  Ld.Brougliaro's  Speeches,         (e)  1  Hats.  28. 


1889.        general.    Rex  v.  WilUami  (a)  is  given  up  as  an  authority, 

•u^v^*-'      because  it  was  decided  in  times  of  political  faction.    Ail 
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V.  cases  decided  in  similar  periods  should  be  treated  in  the 

j^p|.  An  argument  has  been  founded  on  the  analogy  of  Courts 

H.  of  Com-      ^'^^^^  have  an  exclusive  jurisdiction,  and  it  is  acknow** 

mons  not  a       ledged  in  such  cases  that  other  Courts  cannot  interfere, 
court  of  eiclu-  t*         ,       „  ^  ^  ,^  i.         •     • 

8i?e  jurisdic*     -^ut  the  House  of  Commons  is  not  a  Court  of  exclusive 

tion.  jurisdiction  at  all  in  cases  between  individuals*    It  may  be 

said  to  be  not  even  a  Court  of  Justice;  it  cannot  examme 
witnesses  upon  oath,  and  does  not  possess  the  functions 
of  a  Court.  It  is  fully  admitted  that  the  cases  of  commit- 
ment by  the  House  of  Commons  for  contempt  are  not 
examinable  by  the  Courts  of  Law;  but  that  is  on  the  prin- 
ciple, that  every  Court  has  cognizance  of  contempt  against 
itself.  But  even  this  power  has  its  limits,  as  Lord  Holi 
held  in  Regina  v.  Paty{b),  that  if  the  contempt  was 
alleged  to  be  for  bringing  an  action,  the  Court  might  inter- 
fere; and  even  Lord  Kenyan  held,  in  Rex  y .Wright  {c),  that 
there  might  be  cases  in  which  the  Court  would  take  cog- 
nizance. So  Lord  £//en&orotigA,  in  Burdett  v.Abbot(d), 
said,  "if  it  clearly  appeared  from  the  warrant,  that  the 
House  of  Commons  had  acted  illegally,  I  do  not  say  that 
the  Court  would  not  interfere."  It  is  fully  admitted,  how- 
ever, that  if  the  House  choose  to  commit  for  a  contempt, 
and  do  not  express  the  cause  in  the  warrant,  they  are  at 
liberty  to  do  so  unquestioned.  Whether  the  law  ought  to 
be  so,  is  another  question. 
No  distinction  It  is  said,  that  Courts  of  Law  may  take  cognizance  of 
?*Tarisin"^ "  privilege  when  the  question  arises  incidentally,  but  not  when 
directly  or  it  arises  directly.  But  it  is  impossible  to  draw  the  dis- 
inci  ea  a  y»  tinction.  The  Court  is  bound  to  decide  on  the  question 
whenever  it  comes  before  them  judicially. 

The  Bill  of  Rights  gives  no  sanction  to  any  thing  done  out 
of  Parliament ;  a  warrant  signed  by  the  Speaker  in  Parlia* 

(a)  13  How.  St.  Tr.  1369*  (c)  8  T.  R.  298. 

(6)  2  Ld.  Raym.  J 105.  (<0  14  East,  128. 
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Hansard 
and  others. 

Reply. 


meat  may  protect  him,  but  it  would  not  necessarily  protect  1839. 
the  officer  for  anything  done  on  it  out  of  Parliament«  It 
is  also  said,  that  if  this  Court  may  take  cognizance  of  the 
law  of  pririlege^  so  also  may  the  county  court.  But  this 
argument  applies  to  every  question.  The  expediency  of 
the  practice  is  enlarged  upon.  But  if  it  be  expedient  that 
the  people  should  be  informed  of  what  is  passing  in  Par- 
liament, the  legislature  is  bound  to  publish  nothing  but 
what  is  correct. 

The  reason  why  actions  have  not  been  brought  for  such 
publications  is  obvious  ;  individuals  have  naturally  been  re- 
luctant to  combat  so  powerful  a  body  as  the  House  of 
Commons.  The  practice  of  parliamentary  publication  does 
not  go  farther  back  than  164Q-J,  and  it  is  not  till  1836  that 
publication  on  the  present  extended  scale  has  been  adopted. 

The  report  has  also  been  justified  as  a  confidential  com- 
munication. But  Rex  V.  Lord  Abingdon  (a),  and  Rex  v. 
Creeveydb),  destroy  this  doctrine.  This  report  is  as  to 
the  state  of  the  gaol  of  Newgate,  but  what  have  the  people 
of  Great  Britain  to  do  with  that  gaol? 

If  the  argument  of  the  Attomey-Geoeral  is  correct,  it  goes 
to  the  extent  that  the  House  of  Conunons  may  make  laws. 
Hamkins,  and  other  text  writers,  feeling  this,  have  said,  that 
it  is  not  to  be  presumed  the  House  of  Commons  will  ever 
carry  that  power  to  that  extent.  Junius  remarks  upon  this, 
that  Hawkins  was  a  good  lawyer  but  no  statesman.  The 
instances  of  abuse  previously  cited  need  not  be  repeated, 
but  there  is  one  instance  which  goes  further  than  all  the 
rest.  A  member's  servant  was  committed  as  the  father  of  Abuse  of 
a  bastard ;  the  House  of  Commons  held  he  was  entitled  ^^^^' 
to  priYilege  of  Parliament,  and  a  discussion  ensued  whether 
he  or  the  constable  was  to  pay  the  costs  (c).  The  in- 
stance of  a  citizen  being  committed  by  the  House  of  Lords 
for  calling  the  badge  of  a  swan,  on  a  nobleman's  waterman^ 
a  goose,  is  well  known. 


(a)  1  £sp.  326. 

(6)  1  Man.  &  S.  273. 


(c)   1  Com.  Jour.  438,  440-1; 
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Another  consequence  of  this  fiillacious  argument  is,  that 
if  each  branch  of  the  legislature  may  declare  the  law,  dif- 
ferent laws  may  be  declared,  and  the  question  then  will  be, 
which  is  the  law  ?  This  was  the  case  in  Shirley  v.  Fagg  (a), 
and  might  happen  again.  In  Beaumont  v.  Barrett {b\\t. 
was  decided  that  the  legislature  of  Jamaica  might  commit 
for  a  contempt^  but  if  the  Attorney-General  is  correct  in  his 
argument,  they  may  also  publish  libels  with  impunity,  and 
full  liberty  be  given  to  the  slave  owners  in  that  island  of 
saying  what  they  pleased. 


Lord  Dbnman  C.J. — ^This  case  is  of  such  importance 
that  we  do  not  think  it  proper  to  give  an  immediate  judg- 
ment. We  may  deliver  our  judgment  on  the  next  paper  day. 

Cur.  adv.  tmlt. 


Friday, 
May  iUt. 

Judgment. 


On  the  following  Friday  accordingly,  (May  3 1st)  the  judg- 
ment of  the  Court  was  delivered  by  their  lordships  seriatim. 

Lord  Denman  C.  J. — This  was  an  action  for  a  publica- 
tion defaming  the  plaintifTs  character,  by  imputing  that  he 
had  published  an  obscene  libel. 

The  plea  was,  that  the  Inspectors  of  Prisons  made  a 
report  to  the  Secretary  of  State,  in  which  improper  books 
were  said  to  be  permitted  in  the  prison  of  Newgate:  that 
the  Court  of  Aldermen  wrote  an  answer  to  that  part  of  the 
report,  and  the  inspectors  replied,  repeating  the  statement, 
and  adding,  that  the  improper  books  were  pifblished  by  the 
plaintiff:  that  all  these  documents  were  printed  by,  and 
under  orders  from  the  House  of  Commons,  who  had  come 
to  a  resolution  to  publish  and  sell  all  the  papers  they  should 
print  for  the  use  of  Members,  and  wlio  also  resolved,  de- 
clared and  adjudged,  that  the  power  of  publishing  such  of 
their  reports,  votes  and  proceedings,  as  they  thought  con- 
ducive to  the  public  interest,  is  an  essential  incident  to  the 


(a)  6  How,  St.  Tr.  1121. 


(6)  1  Moore's  P.  C.  Repi  59. 


cta%  of  the  House  of  Commons,  as  representiog  a  portion     ^-"^^-^ 
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of  It  V. 

The  plea»  it  is  contended^  establishes  a  good  defence  to     ^j|"^|t!^ 
the  action  on  various  grounds.  ,    ,  ^ 

I.  The  gnevance  complamed  of  appears  to  be  an  act  c.J. 
done  by  order  of  the  House  of  Commons,  a  Court  superior 
to  any  Court  of  Law,  and  none  of  whose  proceedings  are  to 
be  questioned  in  any  way.  This  principle  the  learned 
counsel  for  the  defendant  repeatedly  avowed  in  his  long  and 
laboured  argument;  but  it  does  not  appear  to  be  put  for^ 
ward  in  its  simple  terms  in  the  report  that  was  published 
by  a  former  House  of  Commons.  It  is  a  claim  for  an 
arbitrary  power  to  authorize  the  commission  of  any  act 
whatever,  on  behalf  of  a  body,  which  in  the  same  argument 
is  admitted  not  to  be  the  supreme  power  in  the  State.  The 
stipf^iuac}  of  Parliaiii€nt|  tbe  foundation  on  which  the 
cbim  13  made  to  rest,  appears  to  me  completely  to  overturn 
It,  because  the  House  of  Commons  is  not  the  Parliament, 
but  only  a  co-ordinate  and  component  part  of  the  Parlia- 
ment. That  sovereign  power  can  make  and  uinnako  the 
Laws;  but  the  concurrence  of  the  three  legislative  estates  is 
necessary;  tlie  resolution  of  any  one  of  them  cannot  alter 
the  law  or  place  any  one  beyond  its  control.  The  propo* 
sition  15  therefore  wholly  untenable,  and  abhorrent  to  the 
first  priaciplea  of  the  constitution  of  England. 

IL  The  neit  defence  involved  in  this  plea  is,  that  the 
^feiidants  committed  the  grievance  by  order  of  the  House 
of  Commons  in  a  case  of  privilege,  and  that  each  House 
of  Parliament  is  the  sole  judge  of  its  own  privileges.  This 
last  proposition  requires  to  be  first  considered.  For  if  the 
Attomey^Getieral  was  right  in  contending,  as  he  did  more 
than  once  in  express  terms,  that  the  Hou^e  of  Commons^ 
by  claiming  anything  as  its  privilege^  thereby  makes  it  a 
matter  of  privilege,  and  also,  that  its  own  decision  upon  its 
own  claim  is  binding  and  conclusive^  then  plainly  this 
Court  cannot  proceed  in  any  inquiry  into  the  matter,  and 


18S9.        has  nothing  else  to  do  but  declare  the  claim  well  founded^ 

^"^"^^^^      because  it  has  been  made. 

9,  This  is  the  form  in  which  I  understand  the  Committee 

HANSAmD      of  3  lute  House  of  Commons  to  have  asserted  the  privileges 
and  others.  . 

of  both  Houses  of  Parliament;  and  we  are  informed  that 

C.  J.  ^  large  majority  of  that  House  adopted  the  assertion.  It  is 
not  without  the  utmost  respect  and  deference  that  I  pro- 
ceed to  eiamine  what  has  been  promulgated  by  such  high 
authority.  Most  willingly  would  I  decline  to  enter  upon 
an  inquiry  which  may  lead  to  my  differing  from  that  great 
and  powerful  assembly;  but  when  one  of  my  fellow-subjects 
presents  himself  before  me  in  this  Court,  demanding  justice 
for  an  injury,  it  is  not  at  my  option  to  grant  or  withhold 
redress  :  I  am  bound  to  afford  it  if  the  law  declares  him 
entitled  to  it.  I  must  then  ascertain  how  the  law  stands, 
and,  whatever  defence  may  be  made  for  the  wrong-doer, 
I  must  examine  its  validity.  The  learned  counsel  for  the 
defendants  contends  for  his  legal  right  to  be  protected 
against  all  consequences  of  acting  under  an  order  issued  by 
the  House  of  Commons,  in  conformity  with  what  that 
House  asserts  to  be  its  privilege;  nor  can  I  avoid  then  the 
question,  whether  the  defendants  possess  that  legal  right 
or  not. 

Parliament  is  said  to  be  supreme;  I  most  fully  acknow*- 
ledge  its  supremacy.  It  follows,  then,  as  before  observed^ 
that  neither  branch  of  it  is  supreme  when  acting  by  itself. 
It  is  also  said,  that  the  privilege  of  each  House  is  the  pri- 
vilege of  the  whole  Parliament.  In  one  sense  I  agree  to 
this,  because  whatever  impedes  the  proper  action  of  either, 
impedes  those  functions  which  are  necessary  for  the  per- 
formance of  their  joint  duties.  All  the  essential  parts  of  a 
machine  must  be  in  order,  before  it  can  work  at  all.  But 
it  by  no  means  follows,  that  the  opinion  that  either  House 
may  entertain  of  the  extent  of  its  own  privileges  is  correct^ 
or  its  declaration  of  them  binding.  In  the  course  of  the 
argument,  the  privileges  of  the  Commons  were  said  to  be-* 
long  to  them  for  their  protection  against  encroachment  by 


me  JLAirus*      xue  ihui  ui  au  atucmpi  at  euuruauuiucui  luaj  1U99. 

then  be  imagined^  and  we  must  also  suppose,  that  the  Com*      ^'^v'^^ 

moQs  would  resist  it.     In  such  a  case,  the  claims  set  up  by  i;. 

the  two  Houses  being  inconsistent,  both  could  not  be  well      Hawsaed 
*  and  others. 

founded,  and  an  instance  would  occur  of  adverse  opinions 

and  declarations,  while  the  real  privilege,  whenever  it  is         q.  j. 

ascertained,  would  certainly  be  the  inherent  right  of  parlia« 

ment  itaelf. 

The  argument  here  became  historical;  and  we  were 
told  that,  at  the  early  period  when  privilege  was  settled^  the 
three  estates  assembled,  and  embracing  all  the  power  of  the 
state,  never  would  have  left  their  privileges  at  the  mercy  of 
a  very  inferior  tribunal,  especially  when  the  king*s  judges 
were  dependent  on  the  crown  and  removable  at  its  pleasure. 
I  cannot  accede  to  the  inference.  If,  in  those  early  times, 
the  Lords  and  Commons  had  felt  the  enlightened  jeolousy 
of  dependent  judges,  which  is  here  supposed,  they  would 
not  have  left  them  in  that  state  of  dependence,  equally  dan- 
gerous to  the  character  of  the  judges,  and  to  the  just  rights 
of  themselves  and  of  all  their  constituents.  But  we  have 
no  proof  whatever  of  the  constitution  of  this  country  being 
framed  on  abstract  principles  \  there  cannot  be  a  doubt  that 
it  adapted  itself  to  the  exigencies  of  the  several  occasions 
that  arose,  and  gradually  grew  into  that  form  which  the  ends 
of  good  government  require* 

But  while  I  dispute  the  fact  of  privileges  being  settled  in 
the  Aula  Regia,  or  any  other  supposed  constituent  assem- 
bly^ on  any  given  principle,  or  indeed  at  all,  I  am  far 
from  believing  that  the  judges  ever  had,  or  ought  to  have, 
by  law,  the  smallest  power  over  Parliament  or  either  House 
of  Parliament*  The  independence  of  Parliament  is  the 
comer-stone  of  our  free  constitution.  The  judges  who 
invaded  it,  in  the  reign  of  James  the  First  and  his  son,  have 
justly  shared  with  ttiose  who  betrajed  the  rights  of  the 
people,  hi  the  case  of  ship-money,  the  abhorrence  of  all 
etilightened  men.  But  a  mean  submissiveness  to  power  has 
not  been  always  confined  to  the  judges f  the  same  di^^posi^ 
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1839.        tions  belonged  to  Parliament  itself,  and  to  both  Houses. 
When  we  remember  the  sentence  pronounced  against  an  un- 
fortunate gentleman  of  the  name  of  Floyde  (a),  for  a  slight 
^d*'ih*"      offence,  if  it  were  one,  against  King  James  the  First,  in 

speaking  of  his  daughter  and  son-in-law,  we  shall  allow  that 
Lord  Jj&UMfi 

C.  J.         the  two  Houses  had  as  little  sense  of  independence  as  of 

justice.     The  Commons  resolved,  declared,  and  adjudged, 

that  his  fortune  should  be  confiscated,  his  body  tortured, 

his  name  degraded,  and  himself  imprisoned  for  life.    The 

Lords  rebuked  the  invasion  of  their  privileges  of  punishing, 

for  which  the  Commons  humbly  apologized ;  but  the  sen- « 

tence  was  carried  into  full  effect.    And  can  any  one  believe 

that  these  two  Houses,  thus  vying  in  obsequiousness  and 

cruelty,  could  entertain  just  views  on  the  constitutional 

independence  of  Parliament. 

Another  reason  for  denying  to  the  Courts  of  Law  all 
power  in  matters  of  privilege  was  said  to  flow  from  their 
same  supposed  ancient  jealousy  of  the  Lords.  **  The 
Commons  never  would  have  tolerated  such  an  inquiry,  be- 
cause the  decision  might  then  have  come  to  be  reviewed  on 
appeal  by  the  co-ordinate  and  rival  assembly.''  Yet  the 
Attorney-General  informed  us,  almost  in  the  same  breath, 
that  the  appellate  jurisdiction  of  the  Lords  was  of  recent 
date,  that  it  originally  belonged  to  the  whole  Parliament, 
and  that  it  was  long  warmly  contested  with  adverse  declara- 
tions of  privilege  by  the  House  of  Commons. 

The  case  of  Burdett  v.  Abbot  {b)^  in  J  8 10,  was  an  action 
brought  against  the  Speaker  himself,  for  an  act  done  by  him 
in  Parliament,  by  order  of  the  House  of  Commons.  The 
plaintiff  questioned  his  right,  and,  by  seeking  redress  in  this 
Court,  eventually  submitted  their  privilege  to  the  decision 
of  the  House  of  Lords.  At  this  very  moment,  the  defend- 
ants, as  acting  by  order  of  the  House  of  Commons,  pray 
our  judgment  in  this  question  of  privilege,  and  the  House 
of  Commons  instructs  the  Attorney-General  to  appear  as 


(a)  S  How.  St.  Tr.  1]5S«  (6)  14  East,  1. 


«««/ufta0««B     tj%tty^a%*     ««o 
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only  decide  in  their  favour ;  but,  if  we  do,  the  House  of 
Lords  may  reverse  that  judgment  next  week.     Such  is  the  v, 

practice  of  the  nineteenth  century :  yet  we  are  gravely  told     J^^**.j^ 
that,  in  the  dark  ages  of  our  history,  the  Commons  were  too  ti---,«. 

enlightened  to  allow  any  discussion  of  their  privileges  in  any         c.  J. 
Court  whose  judgment  may  be  questioned  in  the  Lords. 

But  it  is  said,  that  the  Courts  of  Law  must  be  excluded 
from  all  interference  with  transactions  in  which  the  name  of 
privilege  has  been  mentioned^  because  they  have  no  means 
of  informing  themselves  what  these  privileges  are.  They 
are  well  known,  it  seems,  to  the  two  Houses,  and  to  every 
member  of  them,  as  long  as  he  continues  a  member,  but  the 
knowledge  is  as  jncommunicable  ai  the  privileges  to  all  be- 
yond that  pale.  It  might  be  presumptuous  to  ask,  how  this 
knowledge  may  be  obtained,  had  not  the  Attorney-General 
read  to  us  all  he  had  to  urge  on  the  subject  from  works 
accessible  to  all  and  familiar  to  every  man  of  education. 
The  argument  here  seems  to  run  in  a  circle.  The  Courts 
cannot  be  entrusted  with  any  matter  connected  with  privi- 
lege, because  they  know  nothing  about  privilege ;  and  this 
ignorance  must  be  perpetual,  because  the  law  has  taken 
such  matters  out  of  their  cognizance. 

The  old  test  writers,  indeed,  affirm  the  law  and  custom 
of  Parliament^  although  a  part  of  the  lex  ferrec,  to  be  ab 
omnibtis  qu^^siia  a  mullh  ignoraia*  This  and  other  phrases 
repeated  in  the  law  books  have  thrown  a  kind  of  mystery  over 
the  subjecti  which  has  kept  aloof  the  application  of  reason 
and  common  sense.  Lord  Holt  (a)  in  terms  denied  this  pre- 
tomptiun  of  ignorance,  and  asserted  the  right  and  duty  of 
the  Courts  to  know  the  law  of  Parliament,  because  the  law 
of  the  land,  on  which  they  are  bound  to  decide.  Other 
judges,  without  directly  asserting  the  proposition,  have  con- 
stantly acted  upon  it,  and  it  was  distinctly  admitted  by  the 
Attomey-Getieral  in  the  course  of  his  argument. 

(a)  Ikgifia  r.  Faijff  2  Ld,  Ray m,  1114-5. 

/ 


1839.  I  do  not  know  to  whom  he  alluded  as  disputing  the  exist- 

^''^^'^^^      cnce  of  any  parliamentary  privilege.     No  such  opinion  has 
Stockdale  ,  ,  __,        <w^     ,.  .  ... 

9.  come  under  my  notice.     1  hat  Parliament  enjoys  prifileges 

Ham^ard     Qf  iijg  njQg|.  important  character,  no  person  capable  of  the 

least  reflection  can  doubt  for  a  moment.     Some  are  com* 

C.J.         mon  to  both  Houses,  some  peculiar  to  each;  all  are  essen« 

tial  to  the  discharge  of  their  functions.     If  they  were  not 

the  fruit  of  deliberation  in  Aula  Regia,  they  rest  on  the 

stronger  ground  of  a  necessity,  which  became  apparent  at 

least  as  soon  as  the  two  Houses  took  their  present  position 

in  the  state. 

Thus  the  privilege  of  having  their  debates  unquestioned, 
though  denied  when  the  members  began  to  speak  their  minds 
freely  in  the  time  of  Queen  EUtabethy  and  punished  in  its 
exercise  both  by  that  princess  and  her  two  successors,  was 
soon  clearly  perceived  to  be  indispensable,  and  universally 
acknowledged.  By  consequence,  whatever  is  done  within 
the  walls  of  either  assembly,  must  pass  without  question  in 
any  other  place.  For  speeches  made  in  Parliament  by  a 
member  to  the  prejudice  of  any  other  person,  or  hazardous 
to  the  public  peace,  that  meitiber  enjoys  complete  impunity. 
For  any  paper  signed  by  the  Speaker  by  order  of  the  House, 
though  to  the  last  degree  calumnious,  or  even  if  it  brought 
personal  suffering  upon  individuals,  the  Speaker  cannot  be 
arraigned  in  a  Court  of  justice.  But,  if  the  calumnious  or 
inflammatory  speeches  should  be  reported  and  published, 
the  law  will  attach  responsibility  on  the  publisher;  So  if 
the  Speaker,  by  authority  of  the  House,  order  an  illegal  act, 
though  that  authority  shall  exempt  him  from  question,  his 
order  shall  no  more  justify  the  person  who  executes  it,  than 
King  Charles*^  warrant  for  levying  ship-money  could  justify 
his  revenue  officer. 

The  privilege  of  committing  for  contempt  is  inherent  in 
every  deliberative  body  invested  with  authority  by  the  con- 
stitution. But  however  flagrant  the  contempt,  the  House 
of  Commons  can  only  commit  till  the  close  of  the  existing 
session.     Their  privilege  to  commit  is  not  better  known 
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than  this  limitation  of  it.    Though  the  party  should  desenre  18S9. 

the  severest  penalties,  jet  his  offence  being  committed  the  ^"^v^^ 

daj  before  a  prorogation,  if  the  House  ordered  his  imprison-  «. 

ment  but  for  a  week,  every  Court  in  Westminster  Hall,  and  Hansard 

every  judge  of  all  the  Courts,  would  be  bound  to  discharge 

,.      ,     ,    .  Lord  Dtfiumm 

him  by  habeas  corpus.  q,  j^ 

Nothing  is  more  undoubted  than  the  exclusive  privilege 
of  the  people's  representatives  in  respect  to  grants  of  money 
and  the  imposition  of  taxes ;  but,  if  their  care  of  a  branch  of 
it  should  induce  a  vote  that  their  messenger  should  forcibly 
enter  and  inspect  the  cellars  of  all  residents  in  London  pos* 
sessing  more  than  a  certain  income,  and  if  some  citizen 
should  bring  an  action  of  trespass,  has  any  lawyer  yet  said, 
that  the  Speaker's  warrant  would  justify  the  breaking  and 
entering  f  The  Commons  of  England  are  not  invested  with 
more  of  power  and  dignity  by  their  legislative  character, 
than  by  that  which  they  bear  as  the  grand  inquest  of  the 
nation.  Ail  the  privileges  that  can  be  required  for  the  ener- 
getic discharge  of  the  duties  inherent  in  that  high  trust  are 
conceded  without  a  murmur  or  a  doubt.  We  freely  admit 
them  in  all  their  extent  and  variety.  But,  if  on  a  resolution 
of  guilt,  voted  by  themselves,  this  grand  inquest  should  not 
accuse  but  condemn,  should  mistake  their  right  of  initiating 
a  charge  for  the  privilege  of  passing  sentence  and  awarding 
execution,  will  it  be  denied  that  their  agent  would  incur  the 
guilt  of  murder?  I  will  speak  but  of  one  other  privilege, 
the  privilege  from  personal  arrest,  which  is  both  undoubted 
and  indispensable.  A  distinction  has  been  sometimes  taken, 
but  in  my  opinion  does  not  exist  in  law^  between  one  class  of 
privileges,  as  necessary  for  performing  the  functions  of  Par- 
liament, and  another  as  a  personal  boon.  Both  classes  are, 
as  I  apprehend,  conferred  on  grounds  of  public  policy  alone. 
The  proceedings  of  Parliament  would  be  liable  to  continual 
interruption  at  the  pleasure  of  individuals,  if  every  one  who 
claimed  to  be  a  creditor  could  restrain  the  liberty  of  the 
members.  In  early  times  their  very  horses  and  servants 
might  require  protection  from  seizure  under  legal  process. 


18S9.        as  necessary  to  secure  their  own  attendance  (a) ;  but,  when 
^^  this  privilege  was  strained  to  the  intolerable  length  of  pre- 

V.  venting  the  service  of  legal  process  or  the  progress  of  a 

aad  othm.  ^*"^®  ^"^®  commenced  against  any  member,  during  the  sit> 
Lord  Defimm  ^°^  ^^  Parliament,  or  of  threatening  any  who  should  commit 
C.  J.  the  smallest  trespass  upon  a  member's  land,  though  in  asser- 
tion of  a  clear  right,  as  breakers  of  the  privilege  of  Parlia- 
ment, these  monstrous  abuses  might  have  called  for  the 
interference  of  the  law,  and  compelled  the  Courts  of  justice 
to  take  a  part.  Suppose,  then,  in  the  celebrated  case  of 
Admiral  Griffin  (a),  that  one  who  claimed  a  right  of  fishing 
in  his  ponds,  had  brought  an  action  here  against  the  officer 
who  seized  him,  who  justified  the  imprisonment  under  the 
Speaker's  warrant,  alleging  his  high  contempt  in  daring  to 
fish  in  a  member's  pond,  near  Plymouth,  would  not  the 
Court  of  Queen's  Bench  have  been  bound  to  inquire  as  to 
the  privilege,  and  to  declare  that  it  did  not  and  could  not 
extend  to  such  a  case  ? 

I  desire  to  put  the  further  question,  whether  the  decision 
of  such  cases  could  be  at  all  varied  by  the  House  declaring, 
with  whatever  of  solemnity  or  menace,  that  it  was  the  an- 
cient and  undoubted  privilege  of  Parliament  to  do  each  and 
every  one  of  the  abusive  acts  enumerated  ? 

Examples  might  be  multiplied  without  limit.  But  the 
examples  are  said  to  be  abuses,  and  to  prove  nothing  against 
the  use.  It  is  also  urged  that  abuse  is  not  to  be  presumed, 
that  the  only  appeal  lies  to  public  opinion,  and  that  outrages 
like  these  would  authorize  resistance  and  amount  to  a  dis- 
solution of  the  government.  I  answer,  that  cases  of  abuse 
must  be  supposed  to  test  the  truth  of  the  principle  now 
under  discussion.  I  say,  further,  that  it  is  only  in  cases  of 
abuse  that  the  principle  is  required;  that,  though  the  maxim 
be  true,  ab  abusu  ad  usum  non  valet  consequentia,  it  can- 
not apply  where  an  abuse  is  directly  charged  and  offered  to 
be  proved ;  that  no  presumption  cau  be  made  against  a  fact 
established  or  admitted.    Need  I  go  on  to  add,  that  the 

(a)  28  Comm.  Joura.  489—545. 


appeal  lo  puDUC  opmioni  nowever  successiui^  comes  loo         its;)^. 

late  after  the  injury  has  been  effected ;  and  that  to  talk  to     ^^'"^'^'^'^ 

«.      ^  . .      .  .  • .       ,  .  I  Stockdale 

an  innocent  sufierer  of  his  nght  to  consider  the  sociaKcom-  r. 

pact  as  broken  towards  him,  to  throw  off  his  allegiance  and     „„j  ^^j^era 
resist  the  outrage  perpetrated  in  the  name  of  Parliament,  i^  r    j  t^ 
language  at  least  novel  in  a  Court  of  Law?  C.  J. 

We  were,  however,  pressed  with  numerous  authorities 
which  were  supposed  to  establish  that  questions  of  privilege 
are  in  do  case  examinable  at  law.  Thorpes  Case  {a)  was,  as 
usual,  first  cited.  The  facts  were,  that  the  Lords  in  Edtrard 
the  Fourth's  time  consulted  the  judges  respecting  the  privi- 
lege then  claimed  by  a  member  of  the  Commons'  House ;  and 
the  judges  at  first  declined  to  answer,— -facts  totally  incon- 
sistent with  an  anterior  settlement  of  parliamentary  privilege, 
especially  on  the  footing  of  the  jealousy  felt  by  the  Com- 
mons towards  the  Lords  and  the  judicial  authorities.  The 
judges  did  ultimately  waive  their  objection  to  declaring  an 
opinion  on  a  question  of  privilege ;  they  declared  it  in  Par- 
liamenty  and  by  Parliament  it  was  adopted.  Yet  their  re- 
luctance to  assume,  in  the  first  instance,  the  delicate  office 
of  interfering  with  the  privilege  of  Parliament,  even  at  the 
request  of  the  House  of  Lords,  and  the  respectful  and  sub- 
missive language  in  which  they,  the  interpreters  of  the  law, 
avowed  their  deference  to  those  who  make  it,  has  been  con- 
strued into  a  judicial  decision  that  in  their  own  Courts  they 
would  decline  to  enforce  that  very  law  when  made,  if  either 
House  of  Parliament  should  obstruct  and  overbear  it  by 
setting  up  the  most  preposterous  claim  under  the  name  of 
privilege.  Often,  undoubtedly,  similar  expressions  have 
fallen  from  the  judges,  but  they  must  be  modified  by  the 
cases  in  which  they  occurred.  A  sentence  from  Chief  Jus- 
tice NoWA's  judgment,  in  Barnard tst on  v,  Soame  (b),  was 
read  at  the  bar*  The  question  being,  whether  an  action  on 
ilin  case  lay  against  the  sheriff  at  common  law  for  a  double 
retuni  uf  members  of  parliament^  which  he  strongly  denied^ 

{«)  I  Htts*  2B;  33  Rep,  63,  (t>  6  How,  St.  tr.  llOff. 

YOU  tl,  i 
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1839.        he  said,  in  the  coune  of  his  elaborate  argument,  ^'Ifwe 
^'^^^>^^^       shall  allow  general  remedies  (as  an  action  upon  the  case  is) 
Y.  to  be  applied  to  cases  relating  to  the  Pariiameot,  we  shall 

^d"'h*^  at  last  include  privilege  of  Parliament,  and  that  great  privi- 
lege of  judging  of  their  own  privileges/'  These  words 
crJT" "  appear,  at  first  sight,  of  extensive  import  indeed;  but  when 
we  refer  them  to  the  subject  then  in  hand,  which  was  an 
action  against  a  sheriff  for  his  conduct  in  a  parliamentary 
election,  we  shall  perceive  that  they  are  hr  from  making  the 
large  concession  supposed. 

The  right  of  determining  the  election  of  their  own  mem- 
ben  is  one  of  the  peculiar  privileges  of  the  assembM 
Commons,  like  all  other  proceedings  for  their  own  internal 
regulation.  With  respect  to  them,  I  freely  admit  that  the 
Courts  have  no  right  to  interfere,  nor  perhaps  any  regular 
means  of  obtaining  information.  How  they  must  deal  with 
such  points,  when  actually  brought  before  them,  is  anodier 
consideration.  But  the  possible  inconvenience  that  might 
arise  from  permitting  the  action  against  the  sheriff,  if  the 
Courts  should  come  into  conflict  with  Parliament  in  thoae 
pomts  of  unquestionable  privilege^  in  which  Parliament 
must  have  the  sole  power  of  declaring  what  its  privilege  is, 
furnishes  no  shadow  of  an  argument  for  the  proposition, 
that  whatever  subject  either  House  declares  matter  of  privi- 
lege instantly  becomes  such,  to  the  exclusion  of  all  inquiry 
by  the  Courts. 

We  were  also  reminded  of  the  disparaging  terms  applied 
by  the  judges  to  their  own  authority,  when  Alexander  Mur^ 
ray,  in  175 1|  was  brought  before  this  Court  by  habeas  cor- 
pus (a).  I  have  obtained  a  copy  of  the  return,  setting  out 
a  commitment  by  the  House  of  Commons  for  a  contempt  in 
general  terms;  but  it  is  not  unworthy  of  remark,  that  fbs- 
ter  J.  founds  his  judgment  on  what  was  said  by  Lord  Holt, 
and  treats  it  as  a  commitment  for  a  contempt  in  the  face  of 
the  House.  The  fact  was  so,  but  the  return  did  not  state  it. 
i\nd  Lord  EUenborough  observed,  in  Burdett  v.  Abbot  (6), 

(a)  1  Wils.  399.  (6)  14  East,  Ul,  148. 


Lord  Denman 
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that  Holi  did  not  so  limit  the  power  of  commitment  for        1839. 
contempts.  ^      "^ 

OT0CKD4LE 

Twenty  years  later.  Brass  Crosby,  lord  mayor  of  London^  v. 

brought  himself  before  the  Court  of  Common  Pleas  by  ha-  ^a*  then 
beas  corpus  (a).  The  lieutenant  of  the  Tower  returned^  for 
the  cause  of  his  imprisonment,  an  adjudication  by  the  House  ^""cTj. 
of  Commons,  ^*  That  the  lord  mayor  being  a  member  of 
the  House,  having  signed  a  warrant  for  the  commitment  of 
a  messenger  of  the  House  for  having  executed  a  warrant 
of  the  Speaker  issued  by  order  of  the  House,  was  guilty  of 
a  breach  of  privilege  of  the  House."  The  lord  mayor  had 
manifestly  committed  a  breach  of  privilege:  the  grounds  of 
it  are  fully  set  out  in  the  Speaker's  warrant.  Nothing  could 
therefore  be  less  needftil  or  less  judicial  than  the  wide  asser- 
tion of  privilege  that  was  volunteered  by  the  chief  justice. 
Yet,  after  all  that  he  said  respecting  the  indefinite  powers  of 
Parliament,  his  decision  rests  on  the  simple  ground  that  all 
courts  have  power  to  commit  for  contempt. 

Sir  William  Blackstone  clearly  shewed,  on  the  same  occa- 
sion, that  the  return  was  good,  on  acknowledged  principles 
of  law,  and  declared  the  power  then  exercised  to  be  one 
which  ''  the  House  of  Commons  only  possesses  in  common 
with  the  Courts  of  Westminster  Hall."  But  it  must  be 
confessed,  that  his  remarks  on  the  state  of  public  feeling 
rather  evince  the  spirit  of  a  political  partisan,  than  the 
calmness  and  independence  which  become  the  judicial  seat. 

We  know  now,  as  a  matter  of  history,  that  the  House  of 
Commons  was  at  that  time  engaged,  in  unison  with  the 
crown,  in  assailing  the  just  rights  of  the  people;  yet  that 
learned  judge  proclaimed  his  unqualified  resolution  to  uphold 
the  House  of  Commons,  even  though  it  should  have  abused 
its  power;  rebuked  the  murmur  and  complaint  which  its 
proceedings  had  justly  excited ;  deprecated  as  the  last  of 
misfortunes,  and  in  terms  which  might  lead  to  a  supposition 
thyt  he  was  at  liberty  to  withdraw  from  it,  a  contest  between 
the  Courts  of  Justice  and  either  House  of  Parliament ;  and 

(o)  3  Wils.  188;  S.  C.  2  W.  Bl.  754. 
I  2 


1839.  with  reference  to  objections  pressed  against  the  mode  of 

y^^^"^  executing  the  warrant,  worked  himself  up  at  length  to  the 

V.  untenable  position,  ''  It  is  our  duty  to  presume  the  orders 

^d^th"**  of  that  House,  and  their  execution,  are  according  to  law." 

,    ,   _.  The  two  cases  last  alluded  to  were  disposed  of  by  the 

Lord  Denman  ...  . ,  ,  ,  , 

C.  J.         Courts  without  takmg  time  to  consider,  and  even  without 

hearing  counsel  on  one  side.  In  the  former,  the  Chief  Jus- 
tice Lee  took  no  part,  having  been  absent  when  Alexander 
Murray  was  brought  here.  I  do  not  mean  to  insinuate  that 
a  longer  consideration  would  have  been  likely  to  produce  a 
different  result,  being  satisfied  that  the  decision  itself  was 
right.  But  I  do  believe  that,  if  the  Court  had  deliberated 
and  paused,  they  would  have  employed  more  cautious  lan- 
guage, and  abstained  from  laying  down  premises  so  much 
wider  than  their  conclusion  required.  Lord  Ellenborough  (a), 
Avhen  pressed  with  their  authority,  distinctly  refused  to  bow 
to  it,  corrected  some  phrases  ascribed  to  several  judges  in 
the  reports  of  both  cases,  and  placed  a  limitation  on  the 
doctrine  laid  down  by  Chief  Justice  De  Grey,  without 
which  it  would  have  yielded  to  either  House  of  Parliament 
the  same  arbitrary  power  over  men's  liberty,  that  the  doc- 
trine of  ship-money  would  have  lodged  in  the  crown  over 
their  property. 

Lord  Kenyon  was  cited  as  holding  language  of  the  same 
self-denying  import,  in  The  King  v.  Wright  (i),  where  Mr. 
Home  Tooke  had  applied  for  a  criminal  information  against 
a  bookseller,  for  publishing  a  copy  of  the  report  made  by  a 
committee  of  the  House  of  Commons,  which  was  supposed 
to  convey  a  charge  of  high  treason  against  Mr.  Tooke,  after 
he  had  been  tried  for  that  crime  and  acquitted.  This  appli- 
cation for  leave  to  set  the  extraordinary  power  of  the  Court 
in  motion  for  the  punishment  of  misdemeanors  is  at  all  times 
received  with  the  utmost  caution ;  the  Court,  in  exercising 
its  discretion,  often  refuses  the  indulgence  prayed. 

Lawrence  J.  thought  that  the  party  was  not  libelled. 
"  It  is  said,  that  this  report  charges  him  w*ith  being  guilty 
of  high  treason,  notwithstanding  the  verdict  of  a  jury  had 

(a)  See  14  East,  111,  ltd.  (6)  8  T.  R.  293. 
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of  the  paragraph."    This  opinion^  for  which  the  teamed     c^^^ 
judge  gives  his  reasons^  was  alone  sufficient  to  discharge  the  v. 

rule.     But  he  proceeded  to  make  other  observations.     He     ^^^^^h*^ 
likened  the  publication  of  this  report  to  that  of  a  proceeding        .  j^^ 
in  a  court  of  justice,  and  said  he  was  not  aware  of  that         C.  J. 
having  been  deemed  a  libel. 

To  what  degree  such  publications  are  justifiable,  is  still 
a  question  open  to  some  doubt;  there  can  be  none,  that 
without  direct  personal  malice,  it  could  not  properly  ex- 
pose the  publisher  to  a  criminal  information.  Lawrence  J. 
remarked  accordingly,  "  The  proceedings  of  courts  of  jus- 
tice are  daily  published,  some  of  which  highly  reflect  upon 
individuals,  but  I  do  not  know  thut  an  infurniation  wzh  ever 
grdtited  against  the  publiijbers  of  tht^m,"  He  then  remarks, 
with  much  good  s^ense  and  liberality,  tliat  it  is  also  greatly 
for  the  public  benefit  that  llie  proceedings  in  Parliament 
should  be  generally  circulated  ;  and  tliutigli  he  adds^  *'  they 
would  be  deprived  of  that  advantage,  if  no  person  could 
publish  their  proceedings  witliout  being  punished  as  a  libel- 
ler," still  he  speaks  with  reference  to  the  case  before  hinip 
giving  his  reasons  for  concurring  in  tlie  discharge  of  the  rule 
for  a  criminal  information,  but  not  aflfecting  to  decide  a  legal 
question  which  did  not  arise. 

Grose  J.  laid  down  no  legal  proposition  in  the  judgment 
delivered  by  him.  Lord  Kem/on  certainly  did ;  as  ccruiinly 
it  was  extrajudicial^  and  is  open  to  investigation.  The 
proposition  asserted  by  liim  was,  that  no  proceeding  of 
either  House  of  Parliament  could  be  a  libcL  But,  with  the 
highest  reverence  for  that  most  learned  judge,  I  must  be 
allgwed  to  observe,  ihat  he  here  confounds  the  nature  of  thti 
composition  with  the  occasion  of  pnblisliing  it.  Matter 
defamatory  and  calumnious,  which  would  therefore  found 
legal  proceedings  for  a  libel,  may  be  innocently  published 
by  cue  who  has  legal  authority  to  do  so.  His  lordship  says^ 
"  This  is  a  proceeding  by  one  branch  of  the  legislature,  and 
there  fore  we  cannot  inquire  into  It.''  If  this  be  trne,  one 
branch  of  the  legislature  has  power  to  overrule  the  law. 


1839.  Lord  Ktmfom  felt  this,  and  denied  the  existence  of  soch  a 

J^"^^  power,  adding,  ''  I  do  vio^  say  that  cases  may  not  be  put  in 

9.  which  we  would  inquire  whether  the  House  of  Commons 

ind'c^^n.  ^^^  justified  m  any  particular  measure."    We  cannot  ikil 

«    «  ^  to  >^  that  the  one  sentence  is  in  direct  contradiction  to  the 

Lord  jJenman 

C.  J.         other.    The  latter  puts  an  end  to  the  claim  to  authoriie 

any  act  without  the  agents  being  subjected  to  any  inquiry. 

It  equally  overthrows  that  doctrine  of  the  subordination  of 

Courts,  which  would  condemn  the  first  criminal  tribunal 

of  England  to  silence  and  submission,  if  either  House  should 

unhappily  be  induced  to  give  their  warrant  to  a  crime. 

Lord  Kenyan  supposes  a  case  in  which  the  Court  **  would 
undoubtedly  pay  no  attention  to  an  mjunction  from  the 
House  of  Commons;"  and  he  seems  to  think  the  case  too 
enormous  to  have  been  ever  possible.  "  If,  for  instance, 
they  were  to  send  their  serjeant-at-arms  to  arrest  a  counsel 
here  who  was  arguing  a  case  between  two  individuals,  or  to 
grant  an  injunction  to  stay  proceedings  here  in  a  common 
action."  Yet  these  enormities,  too  gross  to  be  thought 
possible,  were  the  daily  proceedings  of  the  House  of  Com- 
mons in  former  times;  nay,  they  fall  short  of  the  truth;  not 
only  did  that  great  assembly,  in  Charles  the  Second's  time, 
placard  Westminster  Hall  with  injunctions  to  barristers 
(some  of  Lord  Kenyan's  most  illustrious  predecessors) 
against  daring  to  appear  in  the  discharge  of  their  duty  to 
their  clients,  but  they  sent  their  serjeant-at-arms  to  arrest 
and  imprison  counsel,  solicitors,  and  parties  who  had  violated 
their  privileges,  by  presuming  to  appear  at  the  bar  of  the 
highest  court  of  appeal  in  the  country.  They  may  not  have 
granted  their  formal  injunction  to  stay  proceedings  in  a 
common  action,  but  they  constantly  decided  the  subjects  of 
common  actions  as  matters  of  privilege,  solely  because  one 
of  the  parties  interested  happened  to  be  one  of  their  own 
body. 

If  Lord  Kenyan  had  been  chief  justice  in  the  days  of  Sir 
Jahn  Fagg  and  Dr.  Shirley  (a),  and  either  of  them  had  sued 

(a)  6  How.  St.  Tr.  1121. 


to  be  in  {Newgale  for  the  offence  of  submitting  his  case  to  '"^-'^ 

be  argued  in  the  House  of  Lords,  it  is  plain  that  he  would  9. 


have  inquired  whether  the  House  was  justified  in  that  par-     Havsabd 
ticular  measure,  and  would  have  restored  the  prisoners  to 
fteedom.    Yet  their  resolution  '^  was  a  proceeding  of  one        c.J. 
branch  of  the  legislature— a  proceeding  of  those  who^  by 
the  constitution,  were  the  guardians  of  the  liberties  of  the 
subject.'^ 

This  inconsistency  in  a  person  of  Lord  KenywCs  wonder- 
ftil  acuteness,  as  well  as  other  inaccuracies  hereafter  to  be 
noticed,  make  one  regret  that,  the  judgment  in  this  case,  like 
those  before  whom  Murray  and  Crosby  had  been  brought, 
was  not  more  deliberately  prepared.  It  was  given  on  the 
instant,  not  in  a  full  Court,  not  after  hearing  both  sides. 
It  bears  marks  of  haste,  and,  we  cannot  deny,  of  the  excite- 
ment and  inflammation  which  belonged  to  the  extraordinary 
times  in  which  it  occurred. 

1  do  not  pretend  to  discuss  at  length  the  particulars  of  every 
case  in  which  the  doctrine  of  privilege  is  asserted ;  but  two 
of  paramount  magnitude  and  importance  cannot  be  passed 
over.  Sir  W.  WUlianu{a)  was  prosecuted,  by  ez-officio 
information,  for  an  order  signed  by  him  as  Speaker,  autho- 
rizittg  the  publication  and  sale  of  DangerfieW^  Narrative, 
being  a  slanderous  libel  on  James  Duke  of  York,  four  years 
after  that  order  had  been  given.  His  trial  did  not  come 
on  till  the  duke  had  ascended  the  throne;  he  pleaded  to  the 
jurisdiction  of  the  Court,  and  that  plea  is  admitted  to  have 
been  properly  overruled.  He  then  pleaded  as  a  justifica- 
tion the  order  of  the  House  of  Commons,  and  that  plea  was 
set  aside  without  argument  He  was  fined  10,000/.,  and 
afterwards  the  fine  was  reduced  to  8000/.  He  never  ques- 
tioned this  sentence,  nor  has  it  been  reversed  by  any  Court, 
or  by  act  of  parliament;  on  the  contrary,  Lord  Kenyofi,  in 
the  case  last  under  discussion,  appears  to  me  to  have  con- 
sidered it  as  good  law;  but,  at  the  moment,  his  memory,  in 
general  so  faithful,  misled  him  as  to  the  facts.    He  said 

(fl)  13  How.  St.  Tr.  1369. 


1839.        ''  the  publication  was  the  paper  of  a  private  individual,  and, 

,y^^  under  pretence  of  the  sanction  of  the  House  of  Commons^ 

Stockdale 

o.  an  individual  published."     Now,  though  the  Narrative  was 

a^d  others     ^"deed  the  paper  of  a  private  individual,  it  was  adopted  by 
,  n  ^^^  House,  who  ordered  its  publication.    The  Speaker  did 

C.  J.  not  publish  as  an  individual,  nor  under  pretence  of  their 
sanction,  but  as  Speaker,  and  by  their  direct  command.  It 
was  therefore  an  act  done  in  Parliament.  The  proceeding 
was  by  consequence  a  breach  of  the  fundamental  privilege, 
which  exempts  all  that  is  there  done  from  question.  The 
affair  was  taken  up  by  the  Convention  Parliament;  the  Bill 
of  Rights  refers  to  it;  the  judgment  would  probably  have 
been  reversed  by  Parliament,  like  the  attainders  of  Russell 
and  Sidney,  if  the  bill  introduced  for  that  purpose  had  not 
contained  a  most  iniquitous  provision  for  reimbursing  the 
sufferer  out  of  the  estates  of  the  Attorney-General,  which 
caused  its  rejection  by  the  Lords. 

Even  if  this  case  were  not  bad.  law,  it  would  be  worthy 
of  the  severest  censure, — a  prosecution  by  the  Crown  of  a 
single  Member  of  Parliament  for  the  misdeed  of  all,  com- 
menced years  after, — the  defence  indecently  scouted  from 
the  Court  without  a  hearing,  and  the  conviction  followed  by  an 
excessive  heavy  penalty.  But  in  what  respect  can  it  be  said 
to  bear  the  least  analogy  to  the  present  case  ?  The  Speaker 
is  not  here  sued ;  the  sale  of  the  present  libel  is  not  by  the 
Speaker,  nor  took  place  within  the  walls  of  Parliament.  If 
any  officer  of  the  House  had  been  held  innocent  in  dissemi- 
nating that  mass  of  atrocious  falsehood,  if  any  bookseller 
had  been  held  justified  in  selling  it,  because  the  Speaker 
ordered  that  it  should  be  sold  for  the  benefit  of  the  libeller, 
that  would  have  been  indeed  a  case  in  point.  But  I  find  in 
3  Mod.  p.  6B,  that  Dangerfield  himself  had  been  con- 
victed and  punished  for  this  same  publication,  and  of  that 
sentence  I  do  not  find  that  the  legality,  any  more  than  the 
justice,  has  ever  been  challenged.  Yet  it  is  plain  that  the 
Speaker's  order,  under  the  authority  of  the  House,  would 
have  been  as  good  a  justification  to  him  for  publishing,  as 
the  resolution  of  the  House  can  now  be  to  the  present  de- 


King  v.  Williams  (a)  was  ill  decided,  because  he  was  ques-      ^-^'^^^ 
tioned  for  what  he  did  by  order  of  the  House,  within  the  ,,. 

walls  of  Parliament.  TheKing  v.Dangerfieldkb)  is  undoubted      ^j  "'j^'' 
law,  because  he  sold  and  published  beyond  the  walls  ^f  ,     ,  ^ 
Parliamenty  under  an  order  to  do  what  was  unlawful.  c.  J. 

Lord  Shafiesbury  (a),  in  the  29th  of  Charles  the  Second, 
sought  bis  discharge  from  imprisonment  in  the  Tower  on  an 
order  of  the  Liords  Spiritual  and  Temporal  to  keep  him  and 
two  other  Lords  in  safe  custody  "  during  his  Majesty's  plea- 
sure and  the  pleasure  of  this  House,  for  their  high  contempt 
committed  against  this  House/*     The  return  was  open  to 
serious  objections^  as  may  be  seen  in  the  long  arguments 
reported  at  page   144  of  I  at  Mod.     Of  the  three  Judges 
who  remanded  the  Earl,  one  said  ''  that  the  return,  made 
by  an  ordinary  court  of  justice,  would  have  been   itl  and 
uncertain,  but  would  not  say  what  would   be  the  conse- 
quences as  to  chat  imprisonment  if  the  Session  were  deter* 
mined-"     The  second  said,  "  the  return  no  doubt  is  illegal, 
but  the  question  is  on  a  point  of  jurisdiction,  whether  it 
may  be  examined  here  I     This  Court  cannot  intermeddle 
with  the  transactions  of  the  High  Court  of  Peers  in  Parlia- 
ment during  the  Session ;  therefore  the  certainty  or  uncer- 
tainty of  the  return  is  not  material,  for  it  is  not  examinable 
here;  but  if  the  Session  bad  been  determined,  I  should  be 
of  opinion  that  he  ought  to  be  discharged*''     And  the  third, 
the  Chief  Justice^  thought ''  the  Court  had  no  jurisdiction," 
for  reasons  unconnected  with   the  continuance  of  the  Ses- 
sion.    It  is  strange  timt  the  duration  of  the  Session,  on 
which  the  judgments  turn  so  much,  is  now  held  to  be  im- 
material when  the  I^rds  commit. 

This  decision,  which  undeniably,  and  cL  foriiori,  would 
give  a  sanction  to  many  later  ones,  and  many  dicta  touching 
privilege^  which  arose  on  habeas  corpus,  is  cited  by  Lord 
Etlenborougli  in  Burdeti  v.  Jbl/ot  (d)  without  a  comment. 

(a)  13  How.  St.  Tr.  iseu.  (c)  6  How.  St.Tr.  1369. 

{h)  Z  Mod.  63.  id)  UEiut,  14r. 


1839.        Id  The  King  v.  Flcweria)^  allusion  is  made  to  it  by  Lord 
^y^^^^^^      Kenyan,  without  considering  its  authority  in  point  of  hiw. 
9.  Mr.  Justice  Holrojfd,  when  arguing  Sir  Francis  BardHfs 

^d ^th"^  case  at  the  bar,  distinguished  between  that  action,  in  which 
the  nature  of  the  contempt  appeared  in  the  plea,  and  the 
C.  J.  return  to  the  habeas  corpus,  stating  the  contempt  in  gene- 
ral terms :  he  distinguished  also  between  an  action  and  the 
proceeding  by  habeas  corpus.  One  feature  of  Shaftesbury's 
case  is  curious,  though  not  perfectly  singular.  The  very 
proceedmgs  of  the  House  of  Lords  to  which  the  Court  of 
King's  Bench  yielded  entire  acquiescence,  were  condemned 
by  the  same  House,  igth  November  1680,  as  ^'  contrary  to 
the  freedom  of  Parliament,  derogatory  to  the  autfaori^  of 
Parliament,  and  of  evil  example  to  posterity  (fr)."  The  order 
and  proceedings  were  thereupon  adjudged  '*  unparliamen- 
tary from  the  beginning  and  in  the  whole  progress  thereof, 
and  therefore  were  all  ordered  to  be  vacated,  that  the  same 
or  any  of  them  may  never  be  drawn  into  precedent  for  the 
future." 

In  the  same  manner,  after  Lord  Camden  and  the  Court 
of  Common  Pleas  had  held  Mr.  fVUkes  entitled  to  his 
release  from  custody  before  his  trial  on  an  indictment  for 
libel,  by  reason  of  his  privilege  as  Member  of  Parliament, 
the  House  of  Commons  came  to  a  vote,  that  themselves 
possessed  no  such  privilege  (c).  By  which  authority  in 
such  cases  should  we  be  bound?  By  that  of  our  own  law 
books,  our  daily  guides,  which^  however,  would  appear  to 
refer  us  to  the  Journals,  or  by  that  of  the  Journals  of  the 
House,  in  which  the  Lex  et  Consuetudo  Parliamenti  are 
treasured,  but  which  are  supposed  to  be  hidden  from  our 
view  ?  I  think  the  Attorney-General  referred  us  to  the  lat- 
ter, of  which  he  had  before  assured  us  that  we  were  ignorant. 
Yet  in  Shaftesbury's  case,  these  Journals  would  overturn 
the  authority  of  the  Court.  So  in  the  Middlesex  election 
contests  between  Wilkes  and  Luttrell,  it  is  notorious  that 
the  law  of  Parliament  was  laid  down  in  the  most  opposite 

(a)  8  T.  R.  3J4.  (c)  15  Pari.  Hist.  1362. 

(6)  6  How.  St.  Tr.  1810. 
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soue  on  different  occasions  by  the  House  of  Commons.        ia39. 
But,  as  to  these  proceedings  by  habeas  corpus,  it  may  be     S^^^^^ 
enough  to  say  that  the  present  is  not  of  that  class,  and  that  v. 

when  any  such  may  come  before  us,  we  will  deal  with  it  as    ^^  ^^^ 
in  our  judgment  the  law  may  appear  to  require.  j^  ,  jy 

The  Attorney-General  told  us  of  another  case  in  point  in  C.  J. 
his  favour,  Burdett  v.  Abbot  (a).  We  must  then  eiutmine  that 
case  fully.  The  plaintiff  committed  a  breach  of  privilege 
by  the  publication  of  a  libel ;  the  defendant,  the  Speaker, 
stating  that  fact  on  the  face  of  his  wanant,  committed  him» 
by  order  of  the  House,  to  prison.  An  action  was  brought 
for  this  assault  and  false  imprisonment.  Did  the  House  of 
Commons  threaten  the  plaintiff,  or  his  attorney  or  counsel, 
for  a  contempt  of  their  privileges  ?  On  the  contrary,  by  an 
express  vote,  they  directed  their  highest  officer  to  plead  and 
submit  himself  to  the  jurisdiction  of  this  Court.  When  the 
suit  was  pendmg,  did  they  entertain  questions  on  the  course  of 
the  proceedings,  or  resolve  that  they  alone  could  define  their 
own  privileges,  or  declare  that  judges,  who  should  presume 
to  form  an  opinion  at  variance  with  theirs,  should  be  amen- 
able  to  their  displeasure  ?  They  suffered  the  cause  to  make 
the  usual  progress  through  its  stages,  and  placed  their 
ai^^oments  before  the  Court.  Their  arguments  were  just ; 
their  conduct  had  been  lawful  in  every  respect.  The  Court 
gave  judgment  in  the  Speaker's  favour.  The  grounds  of 
the  decision  were,  not  that  all  acts  done  by  their  authority 
were  beyond  the  reach  of  inquiry,  or  that  all  which  they 
called  privilege  was  privilege  and  sacred  from  the  intrusicm 
of  law,  but  that  they  had  acted  in  exercise  of  a  known  and 
needful  privilege,  in  strict  conformity  with  the  law. 

Let  us  now  see  what  was  acknowledged  by  the  Court  to 
be  the  privilege  of  the  House  of  Commons.  Lord  EUen^ 
borough,  almost  on  opening  his  luminous  conunentaxy  on 
all  the  learning  so  profusely  poured  out  in  the  discussion, 
claims  for  the  High  Court  of  Parliament^  and  each  of  the 
Houses  of  which  it  consists,  ''  that  authority  of  punishing 
summarily  for  contempts,  which  is  acknowledged  to  belong, 
(a)  14  East,  1. 


18S9.        and  is  daily  exercised  a$  belonging  to  cfDoy  superior  Court 
v*-,-%^      ^  2;^a«;,  of  less  digoity  undoabtedly  than  itself  (n).    This 
V.  IS  the  position  established  by  him.     The  nucleus  of  Mr. 

nd'tf  *^     Justice  Bayley^s  careful  argument  is  in  these  few  words: — 
Tin  **  ^^  House  of  Commons  has  not  only  a  legislative  charac- 

C.  J.  ^h  but  is  also  a  Court  of  judicature.''  "  If  then  the  House 
be  a  Court  of  judicature,  it  must  have  the  power  of  sup- 
porting its  own  dignity  as  essential  to  itself,  and  without  the 
power  of  committing  for  contempts^  it  cannot  support  its 
own  dignity"  (6).  Sir  f^kary  Gibbt^  the  Attorney-General, 
who  argued  for  the  defendant,  took  the  same  ground  of 
justification,  (P.  85.)  It  were  **  easy  to  show  that  every 
Court  in  Westminster  Hall  has  the  same  power  of  commit- 
ment for  contempts,  and  that  they  could  not  long  exist 
without  such  power.  If,  then,  the  right  exist  in  the  Courts 
of  Westminster  Hall,  upon  what  principle,  it  might  then 
have  been  asked,  could  it  be  contended  that  the  same  right 
did  not  exist,  and  in  the  same  degree,  in  the  House  of 
Commons  r"  (P.  86.)  Such  was  the  principle  on  which 
the  Exchequer  Chamber  affirmed  the  judgment ;  and  the 
question  proposed  by  Lord  Eldon,  in  the  House  of  Lords, 
to  the  judges,  before  that  tribunal  of  the  last  resort  pro- 
nounced in  favour  of  the  House  of  Commons,  confines  it 
in  the  same  manner  ((f).  The  decision  manifestly  rests  on 
the  privilege  to  punish  for  contempts,  inherent,  no  doubt, 
in  Parliament,  and  in  each  House,  whether  regarded  in  the 
legislative  or  in  the  judicial  capacity,  but  which  it  only 
possesses  in  common  with  the  Courts  of  justice,  and  which 
was  there  exercised  within  the  strictest  bouuds  of  the  com- 
mon law. 

This  great  case,  solemnly  argued  at  the  bar,  and  on  both 
sides  with  extraordinary  learning  and  power,  and  in  which 
the  Court  evidently  pursued  their  own  inquiries  in  the  inter^ 
val  between  the  arguments,  presents  a  striking  contrast  to 
the  rash  and  unmeasured  language  emplo}'ed  by  former 

(a)  14  East,  138.  (c)  4  Taunt.  101. 

(6)  14  East,  159.  (d)  5  Dow,  199. 


jiiugcs   111   ex  jHinc   prui:c6uiiig9,  us  wriui  ui  iiuucas  cuipus^ 

and  motions  for  criminal  information.  Lord  Ellenborough 
and  Mr.  Justice  Bayley  carefully  guard  themselves  against 
adopting  such  expressions,  the  former  dissenting  directly 
from  Chief  Justice  De  Grej/y  the  latter  quoting,  without 
dissent,  the  doctrine  laid  down  by  Holt  in  The  Queen  v. 
Paty(a).  With  the  same  freedom  Lord  Ellenborough 
commeotedy  in  The  King  v.  Creevey  {b),  on  Lord  Kenyon's 
dicta,  in  The  King  v.  Wright  (c).  To  the  assertion  that  the 
Courts  have  always  acquiesced  in  the  unlimited  claim  of 
privilege,  I  have  already  stated  enough  to  authorize  me  in 
opposing  the  contrary  assertion.  I  proceed  to  prove  its 
truth  in  other  instances.  The  phrases  which  I  have  selected 
for  remark  out  of  the  cases  cited  are  the  exception,  not  the 
rule.  From  early  times,  the  spirit  of  English  judicature 
has  been  more  free  and  independent.  Numerous  cases 
were  cited  in  the  argument  for  the  plaintiff,  in  Burdett  v. 
Abbot  (d)j  not  required  for  the  decision,  except  as  they 
removed  the  preliminary  obstacle  to  all  discussion.  They 
have  been  repeated  in  able  tracts  \  most  of  them  were  cri- 
Itcjsed  by  the  Attoraey-GeaeraL  He  s^oughtj  and  success- 
fully ID  sotae.  to  show  that  the  questioa  of  privilege,  under 
the  circumstances,  did  not  arise.  But  they  are  not  cited 
for  their  circumstances;  their  use  is  to  show  that  the  Courts 
exercised  the  right  of  examining  matters  supposed  to  be 
protected  from  their  inquiry  by  privilege  of  Pari iaui eat. 
For  this  purpose^  it  is  enough  to  enumerate,  in  the  words 
of  Pr*ywwe(f),  **  the  cases  of  Larke,  Titorp^  Cierke^  Htjde, 
AUttyll,  fVfthkt  Cosiu,  Ferrers^  and  Tnwynyard^  whicli 
(he  says)  the  Chief  Justice  vouched  aad  iasisted  oa  ia  his 
learned  argument,  to  the  great  satisfactioa  of  the  gentleiaea 
of  the  loag  robe,  aad  most  auditors  then  prcseat,  as  well 
members  of  the  Commons'  House  of  Parliament  as  others." 
Cuok*3{J),  Pkda(C%{g)^  aad  others  might  be  added. 
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Hamsard 
and  others. 

Lord  Denman 
C.J. 


(n)  tfLd.EajDi.  ni5. 
{h)  1  Maa,  k  S.  273. 
(r)  B  T.  R,  t?93 
[i)  U  East,  1. 


(e)  Prynne'sReg,  Part  4,  816. 

(/)  1  Hats.  96. 

(g)  Cited  14  East,  4?. 
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1839.  The  Duchess  of  Somerset's  case  (a),  Fiizharris*s  (b),  and 

others  not  necessary  to  be  named,  were  of  later  date.    The 
vT         chief  justice,  thus  eulogized  by  Pryrnie^  was  Sir  Orlando 
Jnd  oth«r».    •  ^''«fe*»«'»>  delivering  the  judgment  of  the  Court  in  Benyon 
Lord  De         ^*  Evelyn  (c)»  who  brings  this  result  out  of  his  examination  of 

C.  J.  ancient  authorities :  '*  That  resolutions  or  resolves  of  either 
House  of  Parliament,  singly,  in  the  absence  of  parties  con- 
cemedf  are  not  so  concludent  upon  Courts  of  Law,  but  that 
we  may,  nay  (with  due  respect,  nevertheless,  had  to  their 
resolves  and  resolutions)  we  must  give  our  judgment,  ac- 
cording as  we,  upon  our  oath,  conceive  the  law  to  be,  though 
our  opinions  fall  out  to  be  contrary  to  those  resolutions  or 
votes  of  either  House."  That  Chief  Justice  Bridgman  took 
upon  himself  to  decide  on  privilege  is  so  clear  from  his  own 
plain  words,  that  the  opinion  of  Holt,  in  Ashby  v.  White  (d), 
and  of  Holroyd,  in  argumg  Burdett  v.  Abbot  (e),  cannot 
make  us  more  certain  of  the  fact    The  Attomey^General 

^  does  not  deny  the  proposition,  but  would  parry  its  effect,  by 

shewing  that  the  circumstances  appearing  there  raised  no 
question  of  privilege,  and  that  what  he  was  pleased  to  style 
the  parade  of  learning  on  the  subject  was  misapplied.  But 
the  judge  avowed*  his  right  and  duty ;  if  he  invaded  privilege 
of  Parliament  by  laying  down  doctrines  inconsistent  with  it^ 
the  invasion  could  not  be  less  culpable  because  uncalled  for 
by  the  cause  in  hand. 

The  next  case  to  which  I  advert  in  truth  embraced  no 
question  of  privilege  whatever ;  but  as  one  of  the  highest 
authorities  in  the  State  has  thought  otherwise,  I  shall  ofier 
some  comments  upon  it — I  mean  Jay  v.  Topham  (/)•  The 
House  of  Commons  ordered  the  defendant,  their  serjeant-at« 
arms,  to  imprison  the  plaintiff  for  having  dared  to  exercise 
the  common  right  of  all  Englishmen,  of  presenting  a  petition 
to  the  King  on  the  state  of  public  affairs,  at  a  time  when 
no  Parliament  existed.  For  this  imprisonment  an  action  was 

(a)  Prynne's  Reg.  Part  4,  1214.      (d)  2  Ld.  Raym.  938. 

(6)  8  How.  St.  Tr.  2«3.  (e)  14  East,  49. 

(c)  O.  Bridg.  Judg.  3S4.  (/)  12  How.  St.  Tr.  821. 


tonal  treifpassy  but  also  of  extortion  of  the  plaintiff's  money 
practiaed  by  defendant  under  colour  of  the  Speaker's  war-  «. 

rant  The  plea  of  justification  under  that  warrant,  which  ^i "'J^'^ 
cottld  not  possibly  authorize  the  extortion,  even  if  it  could 
the  arrest,  was  overruled  by  this  Court,  no  doubt  with  the  c.  J. 
Btmost  propriety,  for  the  law  was  clear.  Lord  EUtnbo-' 
rtmgh  points  this  out  in  the  roost  forcible  manner,  14  JSbs/, 
109.  Yet  for  this  righteous  judgment  Chief  Justice  Pern* 
berioH  and  one  of  his  brethren  was  summoned  before  the 
Cooveotion  Pariiament,  when  they  vmdicated  their  conduct 
by  unanawerable  reasoning,  but  were,  notwithstanding,  com* 
mitted  to  the  prison  of  Newgate  for  the  remainder  of  the 
session.  Our  respect  and  gratitude  to  the  Convention  Par- 
liament ooght  not  to  blind  us  to  the  £act,  that  this  sentence  of 
imprisonment  was  as  unjust  and  tjrrannical  as  any  of  those 
acts  of  arbitrary  power  for  which  they  deprived  King  James 
of  his  crowD,  It  gave  me  real  pain  to  bear  the  Attoniey* 
General  contend  that  ilie  two  judgeu  merited  the  foul  indig- 
uity  they  underwent,  as  they  hud  acted  corruptly  in  concert 
with  the  Dnke  of  lorA'.  In  support  of  this  novel  charge^ 
he  produced  00  evidence^  nor  any  other  reason  but  that  the 
plea,  as  set  out  in  Nelson's  Abridgment  (a)^  appears  to  have 
Iwtn  in  bar  and  not  to  the  jurisdiction,  But  the  Commona, 
wbo  knew  their  own  motives^  made  no  «iuch  charge ;  the 
record  produced  there,  on  which  the  judges  were  said  to 
have  violated  the  law,  exhibits  a  bad  plea,  for  the  reasons 
Msigned  by  Lord  Eilejiborongh ;  and  the  judgment  punished 
by  the  Commons^  could  not  have  been  diSerent  without  a 
desertion  of  duty  by  the  judges^ 

VVc  have  arrived  at  the  Kevolutjon^  in  which  Holt  took  a 
conapicuous  purt.  He  owed  to  it  the  s^at  which  he  til  led 
with  such  unrivalled  reptilation.  On  three  several  occa- 
sions he  found  himself  compelled  to  deal  with  (juestions  of 
prifUege^  and  on  all  be  gave  his  judgment  against  the  claim. 
1  shall  not  dwell  minutely  ou  Kmllj^s'B  case (6),  where  he  willi 

H  t  Neb,  Ahr.  1348,  (h)  12  How.  St.  Tr.  ilGT. 


1880.        the  M^bole. Court  came  to  a  different  coOGluiion  from  the 
"^^^'^-^^      Hottte.  vf  ijd^rda^  as  to  tke  supposed  Earl  of  Banbury^ %  right 
y.  to  that  titleiThe-Attiorney^^etieralasserted  that  that  was  no 

^^"^h^  queatiott  of  privilege^  but  merely  whether  an  individual  was 
a  Peer  or  not.  One  might  have  supposed  that  the  issue^ 
C.  J.  whether  one  claiming  to  be  a  Member  of  either  House  of 
Barliameot  was  such  or  not,  had  some  refaition  to  parlia- 
mentary privilege^  espeoialiy  when  the  restraint  of  his  per- 
son on  a  criminal  charge  was  involved  in  that  question. 
..The  Lords  considered  it  matter  of  privilege,  and  ques- 
tioned the  judges.  But  the  matter,  it  seems,  had  not  been 
formally  referred  to  the  House  of  Lords,  and  was  not  duly 
hrottght  before  them*  They  had,  however,  formally  given 
jjudgmeat,  and  of  that  the  Court  was  informed.  How  could 
the  Court  know  that  the  Lords  had  proceeded  extra^judi* 
ciatly,  if  utterly  igaorant  of  parliamentary  matters,  or  be 
permitted  to  inquire  into  those  methods  of  proceediogi  if 
their  own  subordiaate  station  estopped  them  from  question- 
ing any  act  done  by  the  paramount  authority  of  a  House  of 
Parliament  ? 

Without  further  pressing  KnMys^s  case(/i),  I  confess  it  was 
not;  without  diflSculty  that  I  could  trust  the  evidence  of  my 
own  senses,  when  the  Attorney-General  set  aside  the  aullio- 
rity  of  Ashby  v.  White  (6),  by  declaring  that  it  was  not  a  qu^ 
tipn  of  parliamentary  privilege.  If  not,  the  three  Judges 
who  differed  from  the  Chief  Justice  were  strangely  deceived ; 
the  Chief  Justice  himself  misapprehended  both  their  reason* 
ing  and' his  own ;  the  House  of  Lords  was  mistaken  in  their 
view  of  the  subject,  when  they  adopted  the  Chief  Justice's 
opinion  against  that  of  his  three  brethren ;  and  the  House  of 
Commons  was  most  of  all  ignorant  of  the  truth,  when  (17th 
January  1704(c),  three  days  after  the  Lords- had  reversed 
the  judgment  of  the  Queen's  Bench)  being ''  informed  that 
there  had  been  an  extraordinary  judgment  given*  in  the  House 
of  Lords,  upon  a  writ  of  error  from  the  Queen's  Bench^  in 
a  cause  between  Matthew  Ashby    and    William    Whiter 

(a)  12  How.  St.  Tr.  1167.  (c)  14  How.  St.  Tr.  696. 

(6)  2  Ld.  Bajm.  938. 
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wherein  the  privileges  of  the  House  were  concerned/'  they        i8d9. 

brought  the  proceedings  before  them,  and,  after  great  de«      *^-^''*- 

bate,  resolved  that  "  Ashby  having,  in  contempt  of  the  ju-  9. 

risdiction  of  the  House,  commenced  such  action,  was  suiltu     Hansard 

°      "^     and  otnere. 
of  a  breach  of  their  privileges,  and  that  whoever  should  ^    ,  -, 

presume  to  do  the  like,  and  all  attomies,  solicitors,  coun-  c.  J. 
seliors,  serjeants-at-lawy  soliciting,  prosecuting,  or  pleading 
in  any  such  case,  are  guilty  of  a  high  breach  of  the  privi- 
kges  of  this  House'*  The  Lords,  after  full  inquiry  by 
a  committee,  resolved,  on  the  other  hand,  that  the  declaring 
Matthew  Ashby  guilty  of  a  breach  of  the  privileges  of  the 
House  of  CommonSf  for  prosecuting  an  action  against  the 
constable  of  Aylesbury  for  not  receiving  his  vote  at  an 
election,  after  he  had  in  the  known  and  proper  methods  of 
law  obtained  a  judgment  in  Parliament  for  the  recovery  of 
his  damages,  is  an  unprecedented  attempt  upon  the  judica- 
ture of  Parliament,  and  is,  in  effect,  to  subject  the  law  of 
JEnglaud  to  the  votes  of  the  House  of  Commom'*  (^z). 

And  now  we  are  gravely  informed  that  this  case  concerned 
not  the  privileges  of  Parliament.  If,  however,  the  opinion 
of  all  the  Judges,  and  of  both  Houses,  and  of  all  historians 
and  all  lawyers,  till  that  assertion  was  made,  be  correct,  then 
that  case  decided  that  the  Courts  of  Law  were  not  bound 
by  the  opinion  of  the  Commons'  House  on  matters  of  elec- 
tion, whereupon  they  claimed  the  sole  right  of  judging,  and 
had  actually  given  judgment,  but  that  the  law  must  take  its 
course  as  if  no  such  judgment  had  been  given  by  the  House 
of  Commons,  and  no  such  privilege  claimed.  On  this  point 
the  decision  has  never,  to  my  knowledge,  been  impugned  in 
any  of  our  Courts  :  Lord  Mansfield  is  supposed  to  have  dis- 
sented from  it  (A),  but  his  doubt  applies  to  the  form  of  de- 
claration merely;  and  his  own  practice  at  the  bar(c),  of 
asking  leave  of  the  House  of  Commons  to  commence  such 
actions,  proves  only  his  cautious  desire  to  avoid  and  avert 
from  his  clients  the  doom  denounced  against  Ashby,  Paty, 

(a)  14  How.  St.  Tr.  799.  East,  59,  n. 

(h)  See  Mibsood  v.  Serjeant,  14         (c)  lb.  60,  n. 
VOL.  II.  K 
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1839.        and  their  brother  burgesses  and  others,  in  pari  delido,  their 
^***Y^^      counsel  and  attomies, 

9.  In  their  case,  commonly  designated  u  the  Case  of  the 

^6^^^^^     iUen  of  Ayltibury  (a),  a  question  of  the  utmost  difficulty  and 

Lo  d  Den        iuiportance  was  brought  before  the  same  chief  justice  and 

C.J.  the  Court  of  Queen's  Bench.  The  House  of  Commons, 
acting  on  the  resolution  just  cited,  pronounced  those  per- 
sons guilty  of  the  breach  of  privilege  there  prohibited,  and 
sent  them  to  Newgate  for  a  contempt  in  bringing  their 
action.  They  sued  out  their  habean  corpus.  Hidi,  m  a 
judgment  of  the  highest  excellence^  gave  such  reasons  for 
restoring  them  to  liberty,  as  it  is  easier  to  outvote  than 
answer;  the  other  three  judges  thought  the  adjudication  of 
the  House  of  Commons,  on  a  contempt  brought  before 
them,  could  not  be  gainsayed  in  that  proceeding.  The 
judges  of  the  other  Courts  are  understood  to  have  concurred 
with  the  majority  in  the  Queen's  Bench ;  and  the  opinion 
just  cited  must  be  taken  as  that  of  eleven  judges  against 
one ;  but  the  other  eight  could  only  have  stated  their  first 
impression,  without  publicity,  and  without  hearing  the  ar- 
gument. 

There  is  no  satisfaction  in  dwelling  on  the  angry  contests 
between  the  two  Houses  which  ensued.  The  peculiarity 
of  the  circumstances  leaves  a  doubt  whether  the  law  can  be 
considered  as  settled  by  what  then  occurred.  But  even 
supposing  that  this  Court  would  be  bound  to  remand  a 
prisoner  0ommitted  by  the  House  for  a  contempt  however 
insufficient,  the  cause  set  out  on  the  return,  that  could  only 
be  in  cooMqn^nce  of  the  House  having  jurisdiction  to 
decide  upot  contempts*  In  this  case  we  are  not  tiding  Uie 
right  of  a  sal^^ct  to  be  set  free  from  imprisonment  for  con* 
tempt,  but  .wkelber  the  order  of  the  House  of  Commons  is 
of  power  to  protoct  a  wrong-doer  against  making  reparation 
to  the  injured  man. 

When  tlie  judges  were  supposed  to  have  unanimously 
agreed  to  surrender  their  right  of  examining  whatever  may 

(a)  negina  v.  P«/y,  %  Ld.  Rny.  IIOA;  8.C.  14  Hoir.  St.Xr.  849. 
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nave  Deen  aone  oy  auinoniy  or  x'ariiamenc,  some  very  im-         1839. 

portant  declarations  by  some  of  the  most  eminent  among  ^^v^^^ 

them  must  have  been  forgotten.     Lord  Chief  Justice  Willes  ^^ 

avowed  the  contrary  resolution  :   *'  I  declare  for  myself  that  Hansard 

I  will  never  be  bound  by  any  determination  of  the  House  ,     ,  ^ 

-  _  ....  .  ,        r      ">rd  Denmnn 

of  Commons  agamst  bnngmg  an  action  at  common  law  for         c.  J. 

a  false  or  double  return^  and  a  party  may  proceed  in  West- 
minster Hall  notwithstanding  any  order  of  the  House." 
Wynne  v.  Middleton  (o). 

What  was  said  by  Lord  Mansfield  in  the  House  of  Lords, 
respecting  the  privileges  of  the  other  House  in  the  Middlesex 
election,  is  the  more  weigh ty,  because  he  was  then  upholding 
the  privilege  of  the  latter  in  election  matters.  (Parliamen- 
tary History,  Vol.  i6,  653.)  "Declarations  of  the  law  (said 
he),  made  by  either   House  of  Parliament,  were  always 
attended  with  bad  effects ;  he  had  constantly  opposed  them 
whenever  he  had  an  opportunity,  and,  hi  his  judicial  capa- 
city, thought  himself  bound  never  to  pay  the  least  regard  to 
them."     He  exemplified  this  remark  by  reference  to  general 
warrants ;  *'  although   thoroughly  convinced   of  their  ille- 
gality, which  judted,  naming  no  persons,  were  no  warrants 
at  alt,  he  was  iorry  lo  sec  the  House  of  Commons,  by 
their  vote,  declare  them  to  be  illegal  ■  it  looked  like  a  legis- 
laiive  act,  which  yet  had  no  force  or  effect  as  a  law;  for 
supposing  the  House  bad  declared   them  to  be  legal,  tlie 
Courts  in  Westmitiiter  m  ould  nevertheless  have  been  bound 
l0<te<Aare  the  contrary,  and  consequently  throw  a  disrespect 
00  tlie  \'ote  of  the  House.     He  tnaife  a  \vidc  distinction  be- 
ti^eetvg^neral  declarations  of  law,  and  the  particular  decision 
which  might  be  made  by  either  House  in  their  judicial  capa- 
city, on  a  ca^e  earning  regularly  before  them,  and  properly 
tUfl  subject  of  their  jurisdiction.      Here/'  that  i^,  in  a  case 
of  election,  'Mhey  didnol  act  as  legislators  pronouncing  ab- 
stnictedly  and  generally  what  the  law  was,  and  for  the  di- 
^ction  of  othcr«,  but  as  judges  drawing  the  law  from  the 
leverat  sources  from  w  hich  it  ought  to  be  drawn  for  their  own 

It2 


^^^-'"^  and  applying  it  strictly  to  the  decision  of  that  question." 
^^^^^^  The  dispute  between  the  two  Houses  in  1784,  when  the 
IIaksaro  Comnions.  issued  a  kind  of  mandate  to  the  Treasury,  to 
suspend  the  payment  of  certain  bills,  till  the  House  should 
^  C.lT^^  further  direct,  was,  in  fact,  a  struggle  between  the  two 
great  parties  in  the  country.  The  Lords,  by  a  large  majo- 
rity, condemned  that  proceeding,  and  resolved  (as  the  same 
House  had  alipost  in  the  corresponding  terms  resolved  in 
1704,  at  the  close  of  the  Aylesbury  case),  "  That  an  attempt 
in  one  b^ncb  of  the  legislature  to  suspend  the  e^secution  of 
the  law,  by  separately  assuming  to  itself  the  direction  of  a 
discretionary  power,  which  by  an  act  of  parliament  is  vested 
in  any  body  of  men,  to  be  exercised  as  they  shall  deem  ex- 
pedient, is  unconstitutional  (a).'*  The  doctrine  was  enlarged 
upon  by  Lord  Thurlow,  who  spoke  of  the  resolutions  of  the 
House  of  Commons  in  terms  preserved  by  tradition,  which 
there  might  be  impropriety  in  repeating.  The  Commons 
defended  their  resolution  by  asserting,  that  in  fact  it  did 
not  fairly  bear  the  import  ascribed  to  it.  Lords  Matisfield 
and  Loughborough  took  the  same  line  in  answering  Lord 
ThurloWf  both  fully  admitting  with  him,  that  the  Commons 
have  no  power  to  suspend  the  law  by  their  resolutions.  The 
former  said  that,  '*  For  either  branch  of  the  legislature  to 
attempt  to  suspend  the  execution  of  the  law,  was  undoubtedly 
unconstitutional."  ''  It  had  been  stated,  as  a  ground  for 
voting  it,  that  the  House  of  Commons  had  come  to  a 
resolution  militating  against  a  clause  of  the  21st  of  the 
present  King.  What  then?  A  resolution  of  the  House  of 
Commons  would  not  suspend  the  law  of  the  land.  A  reso- 
lution of  the  House  of  Commons,  ordering  a  judgment  to 
be  given  in  any  particular  manner,  would  not  be  binding  in 
the  Courts  of  Westminster  Hall."  Nor  can  I  refrain  from 
quoting  the  characteristic  burst  of  sentiment  with  which 
Lord  Erskine  remarked,  in  1810,  on  some  censure  cast  on 
Sir  F.  Burdett,  for  appealing  to  the  law  against  the  legality 
of  the  Speaker's  warrant:  ''No  man  would  more  zealously 

(a)  24  Pari.  Hut.  497. 
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defend  the  privileges  of  Parliament,  or  of  either  House  of        1689. 
Parliament,  than  he  should,  and  he  admitted,  that' what     „      "" 
either  branch  of  the  legislature  had  been  for  the  course  of  v. 

ages  exercising,  with  the  acquiescence  of  the  whole  legis-  ^^,,^^1^^, 
lature,  would,  in  the  absence  of  statutes^  be  evidence  of  the  ,.  «  nennut 
common  law  of  Parliament,  and,  as  such,  of  the  common  C.J. 
law  of  the  land.  The  jurisdiction  of  Courts  restec^  in  ft 
great  measure  upon  the  same  foundation ;  but  besides  tdat 
these  precedents,  as  applicable  alike  to  all  of  themy  were 
matters  of  grave  and  deliberate  consideration,  they  were 
and  must  be  determined  in  the  end  by  the  law.**  ''  The  con- 
trary was  insisted  upon  by  the  Commons,  when  they  com- 
mitted Lord  Chief  Justice  Pem6er/o/i  for  holding  plea  of 
them  in  his  Court ;  but  so  far  was  he  from  considering  such 
a  claim  as  matter  of  argument  under  this  government  of 
law,  that  I  say,  advisedly/'  said  his  lordship,  '^  that  if  upoii 
the  present  occasion,  a  similar  attack  was  made  upoii  my 
noble  and  learned  friend  (Lord  £llenborough)  who  sits  next 
nie,  for  the  exercise  of  his  legal  jurisdiction,  I  would  resist 
the  usurpation  with  my  strength,  and  bones,  und  blood.*' 
"  Why  was  any  danger"  •'  to  be  anticipated  by  a  sober  appeal 
to  the  judgment  of  the  laws  ?"  "If  the  judges  had  no  juris- 
diction over  the  privileges  of  the  House  of  Commons  ;  they 
would  say  they  had  no  jurisdiction.  If  they  thought  they 
had,  they  would  give  a  just  decision  according  to  the  facts 
and  circumstances  of  the  case,  whatever  they  might  be  {a)" 

After  these  decisions  in  our  Courts,  and  these  strong  and 
vehement  declarations  of  opinion  by  some  of  the  greatest 
luminaries  of  the  law,  it  is  too  much  to  seek  to  tie  our  Hands 
by  the  authority  of  all  our  predecessors. 

On  Lord  Brougham's  judgment  in  the  case  of  Mr.  Long 
VTe/Zes/ey,  lately  published  by  himself  (A),  and  reported  also  in 
2  Mylneand  Russell, 639—660,  for  obvious  reasons,  I  shall 
observe  but  shortly.  He  adopted,  in  its  fullest  terms,  the 
resolution  expressed  by  Chief  Justice  fVilles{c),  and  carried 

(€)  16  Cobb.  Pari.  Deb.  851.  vol.  iv.  p.  3o7. 

(6)  Speeches  of  Lord  Brougham,         (c)  X  Wils.  128. 


1099.         li  BO  luriuer,  iDougn  nis  lurm  oi  expression  is  perniips  inore 

yjn^^r^y      striking  and  forcible.     *'  If,  instead  of  justly  and  temperately 
Stock  DALE  , 

V.  and  wisely  abandoning  this  monstrous  claim,  I  had  found  a 

a^ othe^      unanimous  resolution  of  the  House  in  its  favour^  I  should 

Lo  d  n^nnum   ^^^^^"^(^^^  ^^  ^*  ^^'^  which  made  me  interpose  to  assure  the 

C.J.         learned  counsel  that  I  needed  no^  the  Resolution  of  the 

House  of  Commons  id  favour  of  the  Court  of  Chancery)— 

I  should  still  have  steadily  pursued  my  own  course,  and 

persisted  in  acting  according  to  what  I  knew  to  be  the  law.** 

A  declaration  the  more  remarkable,  as  proceeding  from  a 

judge  long  known  as  the  champion  of  all  popular  rights,  the 

jealous  asberter  of  all  the  real  privileges  of  that  assembly^ 

where  his  station  and  his  services  may  be  thought  to  place 

bis  name  on  a  level  at  least  with  the  greatest  of  all  those, 

either  lawyers  or  statesmen,  who  have  come  after  faim  upon 

the  same  stage. 

It  is  indeed  true  that  that  avowal  of  opinion  was  no  more 
necessary  for  the  decision,  than  perhaps  the  discussion  of 
Chief  Justice  Bridgman  and  the  declared  resolution  of 
Chief  Justice  Willes.  But  would  that  circumstance  render 
the  sentiment  less  offensive,  if  it  really  assailed  the  inde- 
pendence and  dignity  of  the  House  of  Commons  i  Quite 
the  contrary.  Yet  there  was  no  committee,  no  resolution, 
no  menace. 

Two  admissions  were  made  by  the  Attomey-General  io 
the  course  of  his  argument  here,  either  of  which  appears 
to  me  fatal  to  his  case.  He  very  distinctly  recognised  the 
words  of  Lord  Mansfiefd,  that,  if  either  House  of  Parlia« 
ment  should  think  fit  to  declare  the  general  law,  that  decla- 
ration is  undoubtedly  to  be  disregarded ;  adding,  that  it  should 
be  treated  with  contempt.  Now  such  declaration  would 
be  a  proceeding  of  the  House,  and  so  above  all  inquiry. 

Again,  if  due  subordination  of  the  Courts  is  the  guid- 
ing principle,  the  declaration,  even  if  against  Uw,  by  a 
superior  Court,  demands  respect  and  deference,  if  not  ac- 
quiescence. But  the  declaration  of  general  law  may  arise 
in  the  course  of  an  inquiry  respecting  privilege;  the  claim 
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advanced  by  the  report  of  the  committee  is,  that  **  the  House 

ie  the  sole  and  exclusive  judge  of  the  extent  of  its  own  privi* 

leges;"  and  the  Attoroey-General  in  the  same  spirit  informed  v. 

ns  on  the  part  of  the  House  of  Commons,  of  his  and  their    J^  q*!^^. 

<<  confidence  that  when  we  should  be  informed  that  the  act  j^^  Denmon 

had  been  done  in  the  exercise  of  a  privilegCi  we  should         C.  J. 

hold  that  we  could  no  longer  inquire  into  the  matter/'    He 

warned  us  that,  this  being  a  question  of  privilege,  we  have 

no  power  to  decide  it,  and  told  us  that,  whenever  either 

House  claims  to  act  in  exercise  of  a  power  which  it  claims, 

the  question  of  privilege  arises.    But  if  the  claim  were  to 

declare  a  general  law,  the  Attorney-General  agrees  that  no 

weight  would  belong  to  it.    Clearly  then  the  Court  must 

inquire  whether  it  be  a  matter  of  privilege  or  a  declaration 

of  general  law ;  as  indisputably^  if  it  be  a  matter  of  general 

law,  it  cannot  cease  to  be  so,  by  being  invested  with  the 

imposing  title  of  privilege. 

The  other  concession  to  which  I  alluded  is,  that,  when 
matter  of  privilege  comes  before  the  Courts,  not  directly, 
but  incidentally,  they  may,  because  they  must,  decide  it ; 
otherwise,  said  the  Attoiney-General,  there  would  be  a 
failure  of  justice.  And  such  has  been  the  opinion  even 
ef  those  judges  who  have  spoken  with  the  most  profound 
veneration  of  privilege.  The  rule  is  difficult  of  applica- 
tion. Lord  EUenborough  and  the  Court,  as  well  as  the 
defendant's  learned  counsel,  felt  it  to  be  so  in  Burdett  v. 
Abbot  ia).  The  learned  report  of  the  select  committee 
states  in  direct  terms,  that  they  **  have  not  been  able  to 
discover  any  satisfactory  rule  or  test  by  which  to  ascertain 
in  all  cases  whether  the  question  of  privilege  would  be 
deemed  to  arise  directly  or  incidentally;  there  are  many 
cases  which  might  be  decisively  placed  in  the  one  class  or 
the  other,  but  diere  may  be  also  very  many  which  cannot 
be  so  assigned/'  '*  Your  committee  are  of  opinion  that  the 
Courts  have  no  jurisdiction  to  decide  upon  privilege,  either 
directly  or  incidentally,  in  any  sense  inconsistent  with  the 

(o)  U  East,  i. 


1830.       iodepet|dei^ce  aad  exclusive  jurUdiction  of  PariiaoieoL    If 

^*^y^    such  a  jvrisdictiQn  did  exist  of  deciding  incidentally  upon 

9.  privileg^i  UQCofitroUed  by  Parliament,  it  would  lead  to  pro- 

^d^th^°     ceediQg9  as  incongruous  and  as  effectually  destructive  of 

Lord  Den        ^^^  indep^deuce  of  Parliament  as  if  the  direct  jurisdiction 

C.  J.  existed, — a,  consequence  wbichi  togetb^  with  the  extreme 
unpertaiaty  of  the  extent  of  the  rule,  makes  it  indispensably 
necessary,  that  it  should  be  investigated  (a)." 

The.  report  (a)  seems  to  consider  that  the  question  of  pri- 
vil^B^  airose  iufiid^fifaliy  in  the  former  trial  between  these 
parljes  (i),  and  points  out  very  serious  inconveniences  that 
m^y. flow  .from  according  to  Courts  of  Justice  this  power 
of  deciding  incidentally.  The  '^  opinion  that  the  Courts 
have  no  jurisdiction  to  decide  upon  privilege  either  directly 
or  incidentally"  undergoes  some  apparent  qualification  by 
a  reference  to  the  seme  in  which  the  words  are  u$ed.  It 
appears  that  the  Courts  have  **  no  such  jurisdiction  in  any 
sense  inconsistent  with  the  exclusive  jurisdiction  of  Parlia- 
ment (a)."  I  would  not  venture  to  speak  with  absolute  cer- 
tainty of  the  meaning  of  this  passage*  but  I  imagine  that  a 
body  which  has  no  jurisdiction  to  act  in  any  sense  incon- 
sistent with  the  exclusive  jurisdiction  of  another  body,  can 
possess  no  jurisdiction  at  all.  I  think,  then,  it  must  be 
assumed,  that  the  committee  of  the  late  House  of  Com- 
mons declared  that  the  Courts  have  no  jurisdiction  what* 
ever  to  decide  even  incidentally  on  any  matter  of  privilege, 
their  resolutions  having  reference  to  this  preceding  part  of 
their  report. 

Now  this  power  is  denied  to  the  Courts  by  this  report 
for  the  first  and  only  time.  Even  the  appendix  to  it,  which 
being  published  by  the  same  authority,  I  know  not  well 
how  to  disjoin  from  it,  returns  to  that  same  distinction 
between  the  direct  and  incidental  occurrence  of  questions 
of  privilege  which  the  report  and  resolutions  appear  to 
repeal.     It  were  to  be  wished  that  the  late  House  of  Com- 

(fl)  Report  from  the  Select  Com-  (b)  StockdaU  v.  Hansard,  t  C. 
mittec,  &c.  8  May,  1837,  p.  13.  &  P.  731. 


CoartB  in  language  less  open  to  dispute  as  to  its  meauing,      ^«^s/-^^ 
bat  we  iu  this  case  must  feel  relieved  from  all  embarrass-  y. 

meot  bj  tbe  frank  acknowledgment  of  the  Attorney-General,      ^j^^.u'^^ 
If  then  we  may  be  under  the  obligation  of  deciding  on  ,    ^  ,^ 
privilege,  even  though  mcidentallyy  it  follows  that  we  have         c.  J. 
some  knowledge  on  the  subject,  or  at  least  the  means  of 
obtaining  knowledge.    The  report  takes  for  granted  that» 
if  eitfcer  House  has  actually  come  to  a  decision  on  the  point 
thus  raised,  we  should  be  bound  to  adhere  to  it;  and  the 
Attorney- Gen  era)  insisted  that,  even  if  in  the  present  case 
the  question  did  but  arise  incidentally,  we  should  be  botind 
by  the  declaration  of  the  law  set  forth  by  the  House,  in' 
any  formal  statement  of  its  opinion. 

Our  duty  would  then  be  to  interpret  the  law  laid  down 
by  one  House  by  discovering  its  meaning.  But  nfter  as- 
certaining it  as  be^t  we  might  from  those  stores  of  pariiEi'^ 
mentary  learning,  from  which  we  are  pronounced  to  be 
excluded^  we  might  possibly  find  that  the  other  House  (or 
the  same  House  at  another  tiuae)  had  come  to  an  opposite 
declaration.  What  course  must  we  then  take?  How  re- 
concile the  discrepancy?  Perhaps  it  may  be  said  that  the 
fact  is  not  to  be  presumed.  I  agree  that  it  is  not;  but  it 
emts  at  this  moment,  with  reference  to  the  legal  rights  of 
parties  in  the  matter  that  arose  in  A^hbt/  v,  White (a)^  This 
Court  could  not  decide  the  matter  either  way,  without 
overruling  what  has  been  laid  down  either  by  Lords  or 
Commons^  and  thus  violating  the  privileges  of  Parliament 
and  rendering  ourselves  amenable  to  just  displeasure. 

But  suppose  an  entirely  new  point  to  arise,  and  some 
party  litigating  here  to  set  up  a  claim  of  privilege  never 
beard  of  before,  as  to  which  therefore  neither  House  had 
ever  framed  a  resolution.  Since  then  the  Courts  may  give 
judgment  on  matters  of  privilege  incidentally^  it  is  plain 
that  they  must  have  the  means  of  arriving  at  a  correct  con- 
clusion, and  that  they  may  differ  from  the  House  of  Par- 
(a)  2  U.  Ray.  9Sa, 


138  CAS£t  IN  THE  QUBEM'S  BENCH, 

1839.        Uameiit,  as  Holt  and  the  Couit  •f  Queen's  Bench  differed 

y^^^~^      fi^ni  the  Lords  in  the  Banbury  case  (a),  as  he  did  io  Paiy\ 

o.  case  (fr);  as  the  same  and  many  other  of  the  judges,  at  wdl 

^d  oth^     as  the  Lordtr  did'  faooi-  the  Commons  in  the  case  of  Athhf 

-  ▼.  White\o}\  tMidr'asI  trtiet  every  Court  in  Westminster 

C.J«         UalL  would'  have  donn,  if  an  order  of  either  House,  pur-> 

porting  to  b&  made  hy  virtoe  of  the  privilege  of  Parliament 

bad'ibhen  bronght^  befdiB  tbenr  as  a  justification  for  the 

imprisonment  of  a  subject  of  this  freo  state,  for  killing 

Lord  Qalwa^s  rabbits  Or*  fishing  in  Admiral  Griffin's  pooL 

la  truth,  no  practical  difference  can  be  drawn  between 
ihe  right  to  sanction  all  things  under  the  name  of  privilege, 
and  the  right  U^  sanctioA '  alt  things  %vbatever,  by  merely 
ordering  them  to  be  done.  The  'Second  proposition  differs 
from  the  first  in  words  only.  In  both  cases  the  law  wonid 
be  superseded  by  one  assembly;  and  however  digmfied 
and  respectable  that  body,  in  whatever  degree  superior  to 
all  temptations  of  abusing  their  power,  the  power  claimed 
is  arbitrary  and  irresponsible,  in  itself  the  most  monstrous 
and  intolerable  of  all  abuses. 

Before  I  finally  take  leave  of  this  head  of  the  ai^umenC 
I  will  dispose  of  the  notion,  that  the  House  of  Commons 
is  a  separate  Coart,  havmg  exclusive  jurisdiction  over  the 
subject*matter,  on  which,  for  that  reason,  its  adjudication 
must  be  final.  The  argument  placed  the  House  herein  on 
a  level  with  the  spiritual  Courts,  aod  the  Court  of  Admi- 
Nilty.  Adopting  this  analogy,  it  appears  to  me  to  destroy 
the  defence  attempted  to  the  present  action.  Where  the 
subject-matter  falls  within  their  jurisdiction,  no  doubt  ire 
cannot  question  their  judgment;  but  we  are  now  inquuing 
whether  the  subject*matter  does  fall  within  the  jurisdiction 
of  the  House  of  Commons.  It  is  contended  that  diey  can 
bring  it  within  their  jurisdiction  by  declaring  it  so.  To 
this  chim,  as  arising  from  their  privileges,  I  have  already 
stated  my  answer;  it  is  perfectly  clear  that  none  of  these 

(a)  12  How.  St.  Tr.  1167.  (c)  2  Ld.  Ray.  938;   S.  C.  14 

(6)  2  Ld.  Ray.  1105.  iiow.  St  Tr.  695. 


Lord  Dentnan 
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CoarU  could  give   theniBclves  jurisdiction^  by  mdjudging        i839. 
"that  they  emoy  it  ^"^"^^ 

...  SrOCKVALK 

I  come   at   length   to   consider  whether  this   privilege  >o, 

of  psblicition  exists.  The  plea  states  the  resolution  of  ^^*^*® 
the  House,  that  all  parliamentary  reports  prints  for  the 
use  of  the  House  should  be  sold  to  the  public,  and  that  c.  J. 
tbes*  several  papers  were  ordered  to  be  printed,  not  how- 
ever stating  that  they  were  printed  for  the  use  of  the  House. 
It  tben  fiats  forth  the  resolution  and  adjudication  before  set 
out.  We  kBow,  by  looking  at  the  documents  referred  to  at 
the  bar,  that  this  resolution  and  adjudication  could  not  jus- 
tify the  libel  complained  of,  because  it  was  not^  in  fact^ 
passed  tilt  after  action  brought.  But  passing  over  all 
mbor  objections,  I  assume  that  the  defendants  have  properly 
pleaded  a  claim  on  the  part  of  the  House,  to  authorize  the 
indiscriminate  publication  and  sale  of  all  such  papers  as 
the  House  may  order  to  be  printed  for  the  use  of  its  nieto- 
beni. 

The  Attomey*General  would  preclude  us  from  con>« 
mencing  this  inquiry.  He  protests  against  our  taking  auy 
other  step  than  that  of  recording  the  judgment  already 
given  in  the  superior  Court,  and  registering  the  edict  which 
Mr.  Hansard  brings  to  our  knowledge,  fiut  having  con* 
vinced  myself  that  the  mere  order  of  the  House  will  not 
justify  an  act  odierwise  illegal,  and  that  the  simple  decla- 
ration that  that  order  is  made  in  exercise  of  a  privilege  does 
not  prove  the  privilege ;  it  is  no  longer  optional  with  mo  to 
decline  -or  accept  the  office  of  deciding  whether  this  pri- 
vilege exist  in  law.  If  it  does,  the  defendant's  prayer  must 
be  granted,  and  judgment  awarded  in  his  favour;  or  if  it 
does  not^  the  plaintiff*  under  whatever  disadvantage  he  may 
appear  before  us,  has  a  right  to  obtain  at  our  bands,  as  an 
English  subject,  the  establishment  of  his  lawful  rights,  and 
the  means  of  enforcing  them* 

In  the  first  place,  I  would  observe,  that  the  act  of  selling 
does  not  give  the  plahitiff  any  additional  ground  of  action 
or  right  to  redress  at  law  beyoud  the  act  of  publishing. 


^^^''^'^^     ptiblicatiob'  be  for  money  or  not,  thoagh  it  may  be  much 
0.  more  extensively  injurious  Urhen  scattered  over  the  land  for 

^d  bth*^      prbfit.     Bat  the  direction  to  sell  is  highly  important  in  this 
-    .  i-j  respect ;  that  public  sale  necessarily  imports  indiscrimmafe 

C. /.  ptiblication  beyond  recall  or  control,  and  hoMs  out  the  satnt 
authority  as  a  protection  to  every  subordinate  vendor,  who, 
by  purchase  from  their  printer  and  bookseller,  is,  like  him, 
doing  no  more  than  giving  effect  to  an  order  of  the  House. 
How  far  it  is  strictly  constitutional  for  either  House  6f 
Parliament  to  raise  money  by  sale  or  otherwise,  and  apply 
it  to  objects  not  specified  by  act  of  parliament,  might  re- 
quire consideration  on  general  grounds,  but  does  not  belong 
to  the  present  season  or  place,  in  which  we  have  onfy  to 
deal  with  the  manner  in  which  the  mutual  rights  of  the 
parties  before  us  in  this  action  are  affected. 
'  It  is  likewise  fit  to  remark,  that  the  defamatory  matter 
ha^  no  bearing  on  any  question  in  Parliament,  oi^  that  couM 
arise  there.  Whether  the  book  found  in  the  possession  of 
a  prisoner  in  Newgate  were  obscene  or  decent  could  huve 
no  influence  in  determining  how  prisons  can  best  be  rego-> 
lated,  still  less  could  the  irrelevant  issue  whether  it  was 
published  by  the  plaintiff.  The  most  advisable  course  6f 
legislation  on  the  subject  is  wholly  unconnected  with  those 
facts ;  the  inquisitorial  functions  would  be  exercised  wil& 
equal  freedom  and  intelligence,  however  they  were  found  to 
be :  and  if  the  ascertainment  of  them  by  the  House  was  a 
thing  indifferent,  still  less  could  the  publication  of  them  (o 
the  world  answer  any  one  parliamentary  purpose. 

The  proof  of  this  privilege  was  grounded  on  ihtee  prin- 
ciples :  necessity,  practice,  universal  acquiescence.  If  the 
necessity  can  be  made  out,  no  more  need  be  said  ;  it  is  the 
foundation  of  every  privilege  of  Parliament,  and  justifies  all 
that  it  requires.  But  the  promise  to  produce  that  proof 
ended  in  complete  disappointment.  It  consisted  altoge- 
ther in  first  adopting  the  doctrine  of  Lake  v.  King{a)t 

(a)  1  Saood.  131. 


rejecting  the  limitation  which  restricts  it  to  thpir  u^e*     X,l<^      ^^^^ 

ressoniog  U,  '^  If  jou  permit  the  number  of  copies  to  b^  9fi  ^. 

hurge  as  the  qumber  of  men^bers.  the  secret  will  not  bq  ^op-      IJansah^ 

.'''.'     1      aou  others, 
fined  to  them."    A  strong  appeal  to  justice  ancj  expedi^pqy  •    j  t^ 

against  printing,  even  for  the  use  of  the  memberS|,iyJui^  C.J^ 
may  escape  from  their  hands  to  the  injury  of  others,^  bift 
surely  none  in  point  of  law  for  throwing  down  ^he,  .only 
barrier  that  guards  the  rest  of  the  world  against  calun^Ujy 
and  faUf  hood,  founded  oi^  ^^  parU  statements,,  m^dq  ifor 
the  most  part  bj  persons  interested  in  running  down  (he 
character  assailed. 

The  case  Just  alluded  to^  drew  a  line  in  tlie  nineteenth 
year  of  C/iarles  the  Second^  which  has  always  been  thought 
carrect  in  law.  The  defendant  justified  the  libel  he  had 
printed  by  pleading  that  it  was  only  printed  for  the  use  of 
the  members.  Much  doubt  at  first  edsted  whether  the 
justiiicatjon  were  good  in  law,  the  right  of  delivering  copies 
for  the  use  of  the  members  of  a  committee  being  undis- 
puted, but  some  of  the  judges  questioning  whether  priming 
could  be  so  justified.  After  an  advisement  of  many  terms, 
and  even  of  some  years^  Lord  Sale  and  the  Court  sustained 
the  defence,  becauscp  being  necessary  to  their  functionSt  it 
was  the  known  course  in  Parliament  to  print  for  the  use  of 
members,  But  wherefore  alt  this  delay  and  doubt  if  the 
House  then  claimed  the  privilege  of  authorizing  the  publi- 
cation of  all  papers  before  them  ;  or  how  can  we  believe 
liiat  the  defeadaiit  would  not  have  pleaded  at  first  that  pri- 
vilegej  when  we  find  that  he  was  admitted  to  have  acted 
according  to  the  course  and  proceedings  of  Parliament^  if  it 
ivai  then  their  understood  right  i  This  case  occurred 
within  a  very  few  years  of  Benifon  v*  Evelyn  (a),  which  must 


I  hive  excited  the  attention  of  the  House,  and  made  them 

vigilant  in  maintaining  their  privileges  against  improper  in- 
terference from  Courts  of  Law. 

The  supposed  necessity  soon  dwindled^  in  the  hands  of 
the  learned  counsel^  down  to  a  very  dubious  kind  of  expe- 
(4i)  O.  Bridgm.  S2C 


y^^  defamed,  and  thence  avoided  by  mankind,  should  know  be 

Stockdale  .  . 

V.  baa  been  the  victim  of  a  privileged  publication,  than  remain 

^V^th'^^     ignorant  by  what  means  he  has  lost  his  place  in  society  T 

A  question  over  which  many  a  man  might  wish  to  pause 

C.  J.         before  he  answered  it.     It  is  far  from  certain  that  he  would 

become  acquainted  with  the  fact,  be  might  be  absent  on 

business,  or  abroad  in  the  service  of  his  country ;  but  the 

discovery,  when  made,  would  bring  him  small  cotnfor^  as 

It  would  shew  him  that  his  enemy  was  too  strong  to  grapple 

with,  and  that  the  door  of  legal  redress  must  be  barred 

against  him  for  ever. 

Another  ground  for  the  necessity  of  publishing  for  sale 
all  the  papers  printed  by  order  of  the  House  was,  that 
members  might  be  able  to  justify  themselves  to  their  con«- 
stitnents,  when  their  conduct  in  Parliament  is  arraigned, 
appealing  to  documents  printed  by  authority  of  the  House. 
This  is  precisely  the  principle  denied  and  condemned  by 
Lord  Elknborough  and  the  Court  in  'fhe  King  v.  Creevey(a\ 
a  decision  which  it  may  now  perhaps  be  convenient  to  cen- 
sure as  inconsistent  with  privilege,  but  which,  founded  on 
Lord  Kenyon*%  authority  in  The  King  v.  Lord  Abingdofi{b)j 
has  been  uniformly  regarded  till  this  time  as  a  just  expo^ 
sition  of  the  law.  But  indeed  it  is  scarcely  possible  for 
ingenuity  to  fiiney  a  case  in  which  a  member,  accused  of 
any  misconduct  in  his  trust,  should  be  able  to  vindicate 
himself  by  resorting  to  such  documents. 

Then,  on  general  grounds,  the  necessity  of  making  the 
parliamentary  conduct  of  the  members  known  to  their  con^ 
stituents  is  urged,  and  the  duty  of  the  House  of  Commons 
to  convey  instruction  to  the  people.  The  latter  argument 
may  be  answered  by  asserting,  that  the  duty  of  general 
instruction  resides  in  the  whole  legislature,  and  not  in  any 
single  branch  of  it.  The  former  argument  proves  too 
much;  for  the  conduct  of  the  representative  is  best  dis- 
closed by  the  share  taken  by  him  in  the  debates,  which  from 
all  time  up  to  the  present  moment,  have  been  not  only 

(o)  1  Mau.  &  S.  273.  {h)  1  Esp.  296. 


published  by  the  most  accurate  reporter  without  bit  in-      ^-^^^^-^ 
curriog  the  danger  of  Newgate  for  breach  of  privilegei  and  ^^ 

beiog  exposed,  without  justification!  to  legal  conaequences*      Hansard 
It  can  hardly  be  necessary  to  guard  myself  against  being 
supposed  to  discuss  the  esspediency  of  keeping  the  law  in         q^  j. 
its  preaent  state,  or  introducing  any  and  what  alterations. 
It  is  no  doubt  susceptible  of  improvement,  but  the  im- 
provement must  be  a  legislative  act.    If  we  held  that  any 
improvement,  however  desirable,  could  be  effected  under 
the  name  of  privilege,  we  should  be  confounding  truth  and 
departing  from  our  duty.    And  if,  on  such  considerations, 
either  House  should  claim,  as  matter  of  privilege,  what  was 
neither  necessary  for  the  discharge  of  their  proper  func* 
Uons,  nor  ever  had  been  treated  as  a  privilege  before,  this 
would  be  an  enactment,  not  a  declaration ;  or  if  the  latter 
name  were  more  appropriate,  it  would  be  the  declaration  of 
a  general  law,  to  be  disregarded  by  the   Courts,  though 
never,  I  hope,  treated  with  contempt.    It  would  also  be 
the  declaration  of  a  new  law ;  apd  the  word  '^  adjudge"  can 
make  no  difference  in  the  nature  of  the  thing. 

The  practice  or  usage  is  the  second  ground  on  which  the 
Attorney-General  seeks  to  rest  this  privilege ;  and  he  has 
a  warrant  for  his  claim,  which,  if  well-founded,  is  even 
stronger  than  any  opinion  of  necessity.  He  refers  to  an 
set  of  parliament,  The  Postage  Act  (a),  it  seems,  conveys 
all  parliamentary  proceedings  to  all  parts  of  the  empire  free 
of  expense :  and  forasmuch  as,  when  that  act  passed,  it  was 
notorious  that  the  votes  and  other  proceedings  contained 
matter  criminating  individuals ;  therefore  it  is  argued,  the 
legislature  must  have  intended  to  circulate  such  criminating 
natter*  But  the  same  act  requires  newspapers  to  be  cir-* 
ealated  free  of  postage :  it  was  equally  notorious  that  news- 
papers often  contained  libels,  yet  it  was  never  contended 
that  the  Postage  Act  intended  lo  give  impunity  to  their 
cifcalatioo.  In  both  cases  it  is  clear  that  the  act  merely 
|ave  untaxed  circulation  to  such   proceedings  and  such 
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tioos  of  what  is  lawful  exactly  in  their  former  plight.  But 
*^  the  practice  has  prevailed  from  all  time."  If  so,  it  is 
strange  that  no  vestiges  of  it  are  tracked  to  an  earlier  period 
than  1640,  when  the  House  of  Commons,  acting  neither  in 
"cTj.  "**"  A  legislative  nor  an  inquisitorial  capacity,  began  to  set  op 
an  authority  independent  of  the  Crown  and  hostile  to  it, 
which  led  to  its  gradually  absorbing  all  the  powers  of  the 
state.  For  near  twenty  years  the  House  was  taking  this 
executive  part,  which  they  could  not  carry  on  but  by  pub- 
lishing their  votes  and  proceedings.  At  the^Jlestoration 
they  made  some  amends  to  the  exiled  King,  by  evincing 
their  loyalty  in  the  same  manner,  and  their  vows  of  alle- 
giance and  submission  were  also  sold  and  published,  as 
their  manifestoes  and  levies  of  men  and  money  against  his 
father  had  been  before.  Thus  does  the  practice  appear  to 
have  originated  in  the  Long  Parliament,  and  to  have  been 
continued  at  the  Restoration.  The  origin  disproves  the 
antiquity  of  the  privilege,  or  its  necessity  for  the  functions 
of  one  of  the  three  estates ;  no  such  necessity  was  thought 
of  till  one  began  to  struggle  against  the  other  two  for  an 
ascendancy,  which  reduced  them  to  nothing.  True  it  is, 
the  practice  of  so  printing  and  publishing  has  proceeded 
with  little  interruption  till  this  hour.  But  the  question  is 
not  on  the  lawftilness  or  expediency  of  printing  and  pub- 
lishing in  general,  it  is  whether  any  proof  can  be  found  of  a 
practice  to  authorize  the  printing  and  publication  of  papers 
injurious  to  the  character  of  a  fellow-subject ;  such  a  pri- 
vilege has  never  been  either  actually  or  virtually  claimed  by 
either  House  of  Parliament ;  the  notice  of  neither  has  been 
called  to  the  fact  of  their  giving  publicity  to  writings  of  that 
character ;  what  course  they  might  have  taken  we  cannot 
know,  if  a  party  thus  hijured  had  laid  his  grievance  before 
them.  Had  their  answer  been,  we  claim  the  right  to  pro- 
mulgate  our  judgment  on  cases  within  our  jurisdiction,  on 
which  we  have  made  inquisition,  heard  evidence  and  de- 
fence, and  formed  our  judgment,  they  would  have  referred 


to  a  state  or  things  wholly  ditterent  from  that  which  is  now     ^.19^9. 
before   lis.     If  tlfiey  tiad  said,  we  claim  the  privilege  of     ^^^^''"^^ 
oi'denng  the  prmtmg  of  what  we  please^  and  of  ptiblishmg  p, . 

all  we  print/however  partial  the  statement,  and  however      "^msard 
ruinous  to  individuals^  the  question  of  their  right  to  justify  j,  ,  « 
the  publisher  would  have  been  much  the   same  as   that         C.J. 
which  we  have  now  under  discussion. 

T\ie  practice  of  a  ruling  power  in  the  state  is  but  a  feeble 
proof  of  its  legality.  I  know  not  how  long  the  practice  of 
raising  ship-money  had  prevailed  before  th^  right  was 
denied  by  liampdtn:  generul  warrants  had  been  issued 
and  enforced  for  centuries,  before  iliey  wt^rc  qutistioned  iti 
actions  by  WHkes  mid  \\U  associates,  who,  by  biingiiif^ 
iheoi  to  the  test  of  law,  procured  Uieir  condcinnaliou  and 
abandonment.  I  appreUeud  that  acquiescence  ou  this  sub- 
ject proves,  in  the  first  place,  loo  niuch^  for  the  admitttd 
and  grossest  abuses  of  privilege  have  never  been  {juostioued 
by  suits  in  WestmiuHler  Hal(.  Tlic  most  obvious  reason 
is,  that  none  could  have  commenced  a  suit  of  any  kind  fur 
the  purpose,  without  incurring  the  displeasure  of  the  of- 
fended House,  instantly  enforced,  if  it  iiap[>encd  to  be 
sittings  and  visiting  M  who  Imd  been  concerned.  Dijrin<; 
the  sessionj  it  must  be  remembered,  timt  privilege  is  more 
formidable  than  prerogative,  which  must  avenge  itself  by 
indictment  or  information,  involving  the  tedious^  process  of 
law;  while  privilege,  with  one  voice,  accusea,  condemns, 
and  executes,  and  the  order  to  *^  Take  him,"  addressed  to 
the  Serjeant-at-Arms,  may  condemn  tiie  offenders  to  perse- 
cution and  ruin.  Who  can  wonder  that  early  acquiescence 
WHS  deemed  the  lesser  evil,  or  gravely  argue  that  it  tviuctd 
a  general  persuasion  that  the  privilege  existed  in  point  of 
law?  * 

Besides,  the  acquiescence  could  only  be  that  of  iiuli- 
vlduals  in  particular  hardslnps  brought  upon  ihein-ycKc!!  by 
the  proceedings  published  :  we  have  a  riglit  to  suppose  that 
acdnsiderate  discretion  was  fairly  optjlied  to  the  particular 
circumstances  of  each  case  ;  that  few  lljings  of  a  diH|>a- 
VOL.  It*  ^ 


^'^^^'^^^      votes  were  allowed  to  meet  the  public  eye,  tbey  were  lus- 
Stockdalb      .^    ,  .        ^  .     .  ^.    r  ^  »       ^  J 

V.  tified  as  an  exercise  of  jurisdiction  upon  matters  properly 

^d^'^h'^^  brought  before  Parliament^  after  patient  hearing  and  candid 
inquiry ;  that  the  imputations  were  generally  true,  and  ac* 
C.  J.  tions  for  libel  would  only  have  made  them  more  public  ; 
and  that,  even  where  ex  parte  proceedings  were  printed,  to 
the  annoyance  of  private  persons,  that  minute  suffering 
would  be  lost  sight  of  in  the  general  sense  of  an  over- 
whelming necessity. 

All  kinds  of  prudential  considerations,  therefore,  con* 
spired  to  deter  from  legal  proceedings,  and  will  fully  ac« 
count  for  the  acquiescence;  and  the  difference  between  the 
extent  of  publication  formerly  practised,  and  the  uncon- 
trolled sale  of  all  that  the  House  may  choose  to  print,  in 
order  to  raise  a  fund  for  paying  its  oflScers,  cannot  fail  to 
strike  every  unbiassed  understanding. 

I  must  add,  that  the  evidence  on  this  subject  set  forth  in 
the  Report,  convinces  me  that  publication  has  never  been 
by  way  of  exercising  any  of  its  privileges,  nor  the  fruit  of 
deliberation  to  what  extent  it  ought  to  be  carried  and 
within  what  bounds  restrained.  With  very  different  objects 
the  practice  was  originally  introduced ;  it  grew  impercep- 
tibly into  a  perquisite,  and  I  venture  to  believe  that  it  was 
raised  into  a  traffic,  and  a  means  of  levying  money  without 
much  consideration. 

The  authority  to  which  the  Attorney-General  last  ap- 
pealed is  one  to  which  particular  attention  is  due ;  I  mean 
the  Report  of  the  committee  appointed  by  the  late  House 
of  Commons  to  examine  the  subject.  He  spoke  of  it  as  a 
document  of  extraordinary  weight,  demanding  the  utmost 
respect,  as  uniting  the  suffrages  of  the  most  distinguished 
statesmen  and  the  most  eminent  lawyers. 

I  feel  just  and  high  deference  towards  them  all,  towards 
none  more  than  the  learned  person  who  pressed  us  with 
their  authority,  and  whose  argument  at  the  bar  so  fully  laid 
before  us  all  that  could  possibly  be  urged  in  defence  of 
their  resolutions.    That  learned  person  gave  us  to  under- 
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Stand  that  he  had  sacrificed  many  weeks  of  his  valuable        isao. 

time  in  studying  this  great  subjecti  and  that  in  preparing      ^^^^'^^ 

his  argument  he  had  become  perfectly  convinced  that  his  «. 

side  was  the  side  of  trnth.    He  must  forgive  me  the  remark,     Hansard 

®  .    .         '     and  others, 

that  this  conclusion  would  have  affected  me  more  if  it  had 

preceded  instead  of  following  the  report  of  that  committee         c.  J. 

and  the  trial  at  Nisi  Prius,  and  indeed  the  resolution  of 

1835.     He  also  felt  it  right  to  remind  us  that  members  of 

that  committee,  though  not  now  occupying  judicial  station, 

are  sure  to  do  so  hereafter;  that  their  fame  may  eclipse 

all  their  predecessors  upon  the  bench,  and  their  opinion, 

embodied  in  the  committee's  report,  ought  to  be  as  much 

venerated  as  if  it  had  appeared  some  ages  earlier,  in  the 

reign,  he  added,  by  way  of  example,  of  Queen  Attne. 

I  Ailly  accede  to  the  suggestion,  but,  in  acting  upon  it  I 
could  not  refrain  from  considering  the  claims  to  confidence 
which  the  individual  members  might  possess.  My  inquiry 
would  not  be  confined  to  their  learning  and  ability ;  I  should 
ask  of  their  habitual  candour  and  love  of  truth,  perhaps,  too, 
of  their  political  and  personal  connexions.  I  might  be  driven 
to  the  invidious  necessity  of  comparison,  finding  that  some 
lawyers  in  the  House  had  dissented  from  the  committee ;  if 
1  bad  found  also  in  the  minority  such  names  as  adorn  the 
list  of  those  who  opposed  the  claim  of  privilege  in  the  case 
of  Aahbtf  V.  White  (a),  in  the  reign  referred  to,  it  might  be 
difficult,  notwithstanding  any  disparity  of  numbers,  to  be 
quite  certain  which  way  the  balance  of  authority  inclined. 

One  thing  would  aid  me  in  this  estimate,  whether  the 
first  impression  of  those  most  conversant  with  constitu- 
tional law  coincided  with  the  resolutions  in  which  they  after- 
wards concurred ;  for  in  many  cases  the  first  thoughts  of 
understanding  men  are  the  best,  and  the  surest  to  bear  the 
stamp  of  truth ;  subsequent  consideration  sometimes  brings 
expediency  into  competition  with  rectitude,  and  expediency 
of  all  kinds,  general  and  particular,  public  and  personal. 
But,  on  the  other  hand,  it  would  not  be  unimportant  to 

(tt)  2  Ld.  Ray.  938. 
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1839.        know  whether  great  lawyers,  whose  minds  had  not  been 
J*^*^^*^"^      particularly  exercised  in  these   matters^  who  might  have 


o.  been  at  first  induced  to  concur  in  the  resolutions,  had  seen 

and   th*^      reason  to  abide  by  them  on  maturer  reflection.     Some  may 
Lord  D  ^^^^  yielded  to  the  extensive  claims  of  privilege  admitted 

C.  J.  by  judges,  and  asserted  by  great  living  authority,  who  might 
afterwards  renounce  them  as  inconsistent  with  clear  prin- 
ciples of  law  in  daily  operation.  But  I  have  been  led  too 
far  in  observing  on  the  authority  of  the  report,  against  which 
the  plaintiff  is  in  truth  appealing  to  our  judgments,  and  on 
which  nothing  but  the  learned  counsel's  claim  of  deference 
to  it  could  have  tempted  me  to  make  a  single  remark.  Let 
me  only  add  that,  if  its  authority  and  force  of  reasoning  had 
appeared  to  its  composers  so  conclusive,  there  might  have 
been  more  propriety  and  more  grace  in  leaving  them  to 
their  natural  influence  over  our  minds,  than  in  resorting  to 
language  which  would  have  exposed  our  motives  to  a  darker 
suspicion  than  any  pointed  at  by  the  Attorney-General,  if 
our  opinion  had  happened  to  coincide  with  that  of  the 
House  of  Commons. 

I  cannot  conclude  without  some  reference  to  the  parti- 
cular circumstances  which  have  attended  this  cause  in  its 
progress,  and  have  been  observed  upon  by  the  Attorney- 
General  at  the  close  of  his  long  discourse.  I  then  men- 
tioned the  suddenness  with  which  this  great  subject  came 
upon  me,  when  the  newspapers  informed  me  that  the  issue, 
which  I  was  about  to  try,  had  been  made  the  topic  of  dis- 
cussion in  the  House  of  Commons  the  night  before.  I 
must  now  add  that,  when  on  the  trial,  it  was  proposed  to 
make  out  a  defence  from  the  resolution  so  often  cited,  that 
resolution  was  unknown  to  me.  The  project  of  the  honour- 
able House  to  authorize  the  unrestricted  sale  of  all  their 
printed  proceedings  at  so  much  a  sheet,  throwing  off  such 
a  discount  to  wholesale  purchasers,  and  appropriate  the 
money  to  be  raised  to  specific  purposes,  was  what  I  never 
had  anticipated,  and  (I  own)  could  hardly  believe.  I 
thought  it  clear  that  such  a  course  of  proceeding  could 


nient  that  sovereien  power  which  is  lodged  in  the  three      /^^^ 
estates ;  an  opinion  counrmed  by  the  report  of  the  coin-  v. 

mittee,  by  the  Attomey-Generars  argumenti  and  by  the  con-      ^^''^jhers 
currence  of  my  learned  brethren.  .  .        Lord  Denman 

Some  degree  of  censure  was  insinuated  on  my  immediate  C.J. 
declaration  of  an  opinion  not  absolutely  necessary  for  dis- 
posing of  the  cause^  and  which  was  said  to  have  encouraged 
the  plaintiff  to  commence  this  second  action.  1  may  be 
allowed  to  doubt  this  supposed  consequence;  for  the 
second  action  was  brought  three  months  later,  and  imme- 
diately after  the  report  of  the  committee  had  appeared. 
Perhaps,  by  some  dexterous  dealing  with  the  points  that 
arose  at  Nisi  Prius,  it  might  have  been  possible  to  avoid 
this  painful  collision,  but  not  without  shrinking  from  my 
duly  to  those  parttca  %vhQ^  vvheLhcr  necessarily  or  uotj 
brought  this  queslion  before  mc,  and  had  a  right  to  my 
opinion  upon  it;  not  without  a  pour  coiupromise  of  the 
sacred  principles  of  constitutional  freedom«  BesidoSj  Uie 
delay  would  have  implied  a  doubt  wliere  none  was  enter- 
tainedi  and  would  have  been  but  a  short  postponement  of 
the  evil  day;  for  similar  questions  must  have  sprung  U[)  in 
other  quarters,  and  must  have  brauglit  under  e?caniin;ition 
the  large  rights  now  claimed. 

I  had  indulged  a  hope  that  llic  resolution  might  have 
undergone  revision,  and  have  been  found  such  a^ii  the 
House  of  Commons  would  tjot  wi^li  to  continue  on  ils 
JouruaEs.  I  had  even  some  ground  lor  believing  lliat  dis- 
tinguished members  of  the  committee  itself  entered  upon 
the  inquiry  with  opinions  corresponding  with  my  own;  and 
Ii  for  my  own  part,  am  at  a  loss  to  discover  in  their  printed 
report,  or  in  the  argument  I  have  heard,  any  good  reason 
for  their  conversion.  1  cannot  lament  that  I  gave  utter- 
ance, at  the  proper  season,  to  sentiments  of  which  I  deeply 
felt  the  importance  as  well  as  the  truth;  nor  cun  I  doubt 
that  a  full  consideration  of  the  whole  subject  will  leuil  to 
Wiielicial  results*     One   thing   alunc  I  regret,^ a   warmth 


'^•'^^^      to  me  to  require,  which  may  have  rendered  it  more  difficult 
^^  for  the  late  House  of  Commons  to  recede  from  any  claim 

HANSAfto     ^hich  it  had  advanced. 
and  otbere*  -  •   • 

T  rd  n^uMMM         *™  opinion,  upon  the  whole  case,  that  the  defence 
C.J.        pleaded  is  no  defence  in  law,  and  that  our  judgment  must 
be  for  the  plaintiff  on  this  demurrer. 

UnledaleJ.  LiTTLfiDALB  J. — The  first  question  for  our  considera- 
tion is^  whether  the  resolution  of  the  House  of  Commons^ 
that  they  have  the  power  to  do  an  act,  precludes  the  Court 
from  inquiring  into  the  eiistence  of  the  power;  and  whe-* 
ther  we  are  in  the  situation  of  inquiring  into  this  question 
at  all,  and  whether  we  are  not  estopped  by  this  resolution 
of  the  House  of  Commons,  who  have  resolved,  declared, 
and  adjudged,  ^*  That  the  power  of  publishing  such  of  its 
papers,  votes,  and  proceedings,  as  it  shall  deem  necessary 
or  conducive  to  the  public  interests,  is  an  essential  incident 
to  the  constitutional  functions  of  Parliament,  mora  espe- 
cially to  the  Commons'  House  of  Parliament,  as  the  repre-* 
sentative  portion  of  it,**  operates  so  as  to  estop  this  Court 
from  proceeding  to  investigate  the  subject  presented  to  the 
Court  upon  this  demurrer. 

It  is  said,  the  House  of  Commons  is  the  sole  judge  of 
its  own  privileges ;  and  so  I  admit,  as  far  as  the  proceedings 
in  the  House,  and  some  other  things,  are  concerned ;  but  I 
do  not  think  it  follows  that  they  have  a  power  to  declare 
what  their  privileges  are,  so  as  to  preclude  inquiry  whether 
what  they  declare  are  part  of  their  privileges. 

The  Attomey*General  admits  that  they  are  not  entitled 
to  create  new  privileges ;  but  they  declare  this  to  be  their 
privilege.  But  how  are  we  to  know  that  this  is  part  of  their 
privileges  without  inquiring  into  it,  when  no  such  privilege 
was  ever  declared  before? 

We  must  therefore  be  enabled  to  determine,  whether  it 
be  part  of  their  privileges  or  not.  Suppose  the  House  of 
Commons  had  resolved  that  they  had  a  right  to  punish 


as  was  declared  io  the  case  of  Admiral  Griffin,  and  also    g^jj^j^^^j^j. 
m  other  cases  where  claims  of  privilege  have  been  set  up,  v. 

which  are  now  abandoned  by  the  Attorney-General^  could    and  others. 
it  be  contended  that,  if  the  House  were  now  to  resolve  that   ji/^^^g  j, 
those  privileges  belonged  to  them,  this  Court  were  estopped 
from  inquiry  into  whether  they  were  to  be  taken  as  part  of 
the  privileges  ? 

Or,  suppose  that  the  House  were  to  go  mueli  beyond 
what  was  fortnerly  considered  asi  privilege,  and  were  to 
assert  a§  privileges  what,  at  the  same  time^  I  must  admit 
this  House  of  Comuiotis  is  never  likely  to  assert,  is  this 
Court  to  be  shut  out  from  inquiring  into  whether  they  have 
the  privilege  or  noil 

It  is  said  that  the  proceedmgs  in  Courts,  which  have  a 
peculiar  jurisdiction  of  tUeir  own,  and  where  the  mode  of 
proceeding  is  different  from  ours,  cannot  be  inquired  into 
in  the  Common  Law  Cdurts^  as  in  the  case  of  judgments 
and  matters  only  cognizable  in  the  Ecclesiastical  Courts, 
and  in  the  Admiralty  Courts,  and  that,  therefore,  as  the 
House  of  Commons  i§  exclusively  the  judge  of  its  own 
privileges^  we  cannot  inquire  into  it.  But  the  cases  are 
not  similar;  the  Ecclesiastical  Courts  and  the  Courts  of 
Admiralty  give  judgments,  or  decide  matters  upon  adverse 
claims  of  parlies  litigated  in  the  Courts-  But  this  proceed- 
ing in  the  House  of  Commons  docs  not  arise  on  adverse 
claims;  there  are  no  proceedings  in  the  Court;  there  is 
no  judge  to  decide  between  the  litigant  parties;  and  it  is 
the  House  of  Commons  who  are  the  only  parties  making 
a  declaration  of  what  they  say  beloiigs  to  them.  If  the 
House  of  Commons  were  to  make  an  adjudication  upon 
the  discussion  of  a  claim  of  litigant  parties,  on  a  subject 
within  their  jurisdiction  J  this  Court  would  be  bound  by  it. 

If  the  House  of  Commons  have  the  right  to  resolve  what 
their  privileges  are,  so  as  to  estop  the  Courts  of  Common 
Law  from  inquiring  further  into  the  subject,  and  in  a  case 
like  the  present  to  give  judgment,  without  more,  for  the 
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I  will  suppose  that,  the  House  of  Lords  haviog  the  same 
inquiry  to  make  as  to  the  state  of  prisons  under  an  act  of 
parliament,  and  the  very  same  reports  and  proceedings  had 
been  made  to  their  House  as  have  been  made  to  the  House 
of  Commons,  and  that  the  House  of  Lords  had  resolved 
that  copies  of  the  papers  should  be  printed  for  the  use  of 
the  members  of  the  House  of  Lords,  and  had  declared  that 
no  other  copies  should  be  printed;  and  supposing  that 
upon  the  judgment  now  proposed  by  the  Attorney*General 
to  be  given  for  the  defendants,  on  the  ground  before-men- 
tioned,  and  that  the  record  came  by  writ  of  error  before 
the  House  of  Lords,  would  that  House  consider  themselves 
estopped  from  inquiring  into  the  matter  by  the  resolution 
of  the  House  of  Commons?  1  will  not  pretend  to  say  what 
they  would  do,  but  I  cannot  bring  my  mind  to  any  other 
conclusion  as  to  this  part  of  the  case,  than  that  this  Court 
is  not  necessarily  bound,  by  the  mere  assertion  of  the  reso- 
lution of  the  privilege  having  been  declared  by  the  House 
of  Commons,  to  give  judgment  for  the  defendants  without 
further  inquiry. 

I  would  here  make  some  remarks  as  to  the  mode  in 
which  the  plea  states  the  resolution  of  the  House  of  Com- 
mons as  to  the  privilege : 

'^  And  the  defendants  further  say,  that  the  said  Commons' 
House  of  Parliament  heretofore,  to  wit,  on  the  31st  day  of 
May,  in  the  year  last  aforesaid,  resolved,  declared,  and 
adjudged,  that  the  power  of  publishing  such  of  its  reports* 
votes,  and  proceedings  as  it  shall  deem  necessary  or  con- 
ducive to  the  public  interest,  is  an  essential  incident  to  tiie 
constitutional  functions  of  Parliament,  more  especially  to 
the  Commons'  House  of  Parliament,  as  the  representative 
portion  of  it." 

This  plea  states  the  fact  of  a  resolution  having  been  made 
by  the  House  of  Commons  on  the  31st  day  of  May,  1837, 
which  is  after  the  day  of  the  commencement  of  the  action, 


r 


a9  suiicu  in  me  aemurrer  dook^  ana  ai90  aiier  iu«  aaj  ur 
the  declaration. 

Now,  if  this  was  the  averment  of  a  new  fact  which  had 
arisen  after  the  commencement  of  the  action,  and  it  was  a 
material  fact  to  be  introduced  into  the  plea,  it  ought  to  be 
pleaded  in  bar  of  the  further  maintenance  of  the  action, 
and  not  in  bar  of  the  action  generally ;  but  as  Uiis  state- 
ment of  the  resolution  is  only  a  statement  of  what  is  the 
privilege  of  the  House,  and  which  privilege  it  is  contended 
is  coeval  with  the  House  of  Commons,  I  do  not  think  it  is 
ittch  an  allegation  of  anew  fact  as  to  say  that  the  plea 
should  be  confined  lo  be  a  bar  of  the  further  maintenance 
of  the  action* 

Another  remark  on  the  plea  is,  ihat  the  Resolution  of 
the  13th  of  August,  1835,  that  the  parliamentary  papers 
liriuted  by  order  of  the  House  should  be  made  accessible  to 
the  public  by  purchase,  which  includes  all  the  papers  printed; 
whereas  the  resolution  of  the  31st  May,  1837,  is  only  as  to 
such  papers  as  should  be  deemed  necessary  and  conducive 
to  the  public  interest,  which  is  more  limited  than  the  former 
resolution,  and  implies  a  selection,  and  might  seem  to  re- 
quire that  the  selection  should  be  made  after  the  resolution. 

But  as  the  plea  states  that  the  paper  which  is  the  subject 
of  this  action  had  been  ordered  to  be  printed,  that  implies 
that  the  House  thought  it  necessary  and  conducive  to  the 
public  interest  that  it  should  be  published, 

I  have  made  these  remarks  as  to  the  technicality  of  the 
plea* 

I  wilt  now  consider  whether  the  order  of  the  House  is  a 
sufficient  justification  for  the  doing  an  act  otherwise  illegal^ 
aad  whether  the  power  does  exist  in  this  particular  case- 

I  think  that  the  mere  statement  that  the  act  complained 
of  was  done  by  the  authority  of  the  House  of  Commons  is 
not  of  itself,  without  more,  sufficient  to  call  at  once  for  the 
judgment  of  the  Court  for  the  defendants. 

The  defendant 9  have  not  pleaded  to  the  jurisdiction  of 
the  Court,  but  have  pleaded  in  bar  generally,  and  so  as  to 
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chooses.  And  I  think  that  this  Coort  is  not  estopped  from 
investigating  the  question  of  law  raised  by  the  demurrer  to 
the  plea  in  this  action.  And  I  think  we  are  to  inquire  whe- 
ther the  act  of  publication  has  any  thing  to  do  with  the  pri- 
vileges of  the  House^  and,  if  it  has,  then  whether  thooe 
privileges,  connected  wilh  the  authority  given  to  the  defend- 
ants, amount  to  a  justification. 

In  the  case  of  Burdeti  v.  Abbot  (a\  no  question  was 
made  as  to  the  Court  being  precluded  from  investigatiag 
the  law  of  the  case ;  they  heard  very  long  and  laborious 
arguments,  and  gave  judgment  for  the  defendant  And  so 
also  we  are  at  liberty  here,  and  we  are  not  shut  out  from 
hearing  the  arguments,  and  giving  such  judgment  as  we 
consider  to  be  according  to  law. 

But  it  is  said  that  the  question  of  privilege  of  the  House  of 
Commons  comes  directly  before  the  Court  upon  the  plead- 
ings, and  that  therefore  upon  aH  the  authorities  it  is  quite 
clear  it  is  not  competent  to  this  Court  to  inquire  into  the 
question  of  privilege ;  and  it  is  said  that  it  is  in  effect  the 
same  case  in  principle  as  Burdett  v.  AbboHa)y  and  that  it  was 
there  held,  that  the  defence,  being  founded  upon  the  order 
of  the  House  to  do  the  thing  complained  of,  raised  the  ques- 
tion of  privilege  directly,  and  that  the  Court  could  not  in- 
vestigate the  legality  of  that  order. 

But  this  differs  very  materially  from  Burdeti  v.  Abbot  (a). 
That  was  an  action  against  the  Speaker  himself,  for  an  act 
done  by  him  in  the  House.  The  act  done  by  him  was  to 
commit  an  individual  whom  the  House  adjudged  to  be  guilty 
of  a  contempt  to  the  House,  and  who  had  been  for  that 
ordered  to  be  taken  into  custody,  and  there  was  a  specific 
order  of  the  House  as  to  the  particular  diing  to  be  done. 
But  this  case  is  altogether  different ;  these  defendants  are  not 
members  of  the  House,  but  agents  employed  by  them ;  the 
plaintiff  is  a  perfect  stranger  to  the  House :  he  has  been 
guilty  of  no  insult  or  contempt  of  the  House,  and  there  is 
no  order  of  the  House  applicable  to  him.  He  stands, 
(a)  14  East,  1. 


pliioiiig  of  persons  wbo  are  no  members  of  the  House,  but 
uereiy  empbjred  to  distribute  their  ptpers. 

Lord  EHenboroughf  io  the  course  of  his  judgment  (a),  says 
that^  independently  of  any  precedents  or  recognized  practice 
on  the  subject,  such  a  body  as  the  House  Commons  must, 
i  priori f  be  armed  widi  a  competent  au^rity  to  enforce  the 
free  and  independent  exercise  of  its  own  proper  functions, 
whatever  Ihose  functions  may  be.  But  yet  when  he  comes 
to  the  summing  up  the  points  for  the  consideration  of  the 
Court,  and  gives  the  first  part  of  bia  judgment,  he  says : — 
Firsts  that  "  it  is  made  out  that  the  power  of  the  House  of 
Cotninoiis  to  commit  for  contempt  stands  upon  the  ground 
of  reason  and  necessity,  independent  of  any  positive  autho- 
rities on  the  subject ;  but  it  is  also  made  out  by  the  evi-^ 
dence  of  usage  and  practice^  by  legislative  sanction,  and  re* 
co^ition  by  the  Courts  of  Law,  in  a  long  course  of  well- 
established  precedents  and  authorities.*^  Lord  ElUitftorough^ 
diereforvj  tikes  jnto  his  consideration  the  reason  and  ne- 
cessity of  the  order,  as  well  as  the  evidence  of  usage  and 
practice,  and  the  legislative  sanction  and  recognition  by 
Courts  of  Law,  in  a  long  course  of  well-established  prece* 
dents  and  authoriiies, 

I  admit  that  it  is  very  difficult  to  draw  the  line  between 
(he  question  of  privilege  coming  directly  before  the  Court, 
and  where  it  comes  incidentally;  the  shades  of  difference 
ran  into  omb  another.  The  decisions  and  dicta  of  the 
judges,  who  have  said  that  the  House  of  Commons  are 
the  oftly  judges  of  their  own  pmiJegeSj  and  that  the  Courts 
of  Common  L*aw  cannot  be  judges  of  the  privileges  of 
the  House  of  Commons,  are  chiefly  where  the  question  has 
afisen  on  comroitments  for  contempt,  upon  which  no  doubt 
could  ever  be  entertained,  but  that  the  House  are  the  only 
judges  of  what  is  a  contempt  to  their  House  generally,  or  to 
some  individual  member  of  it;  but  no  cause  has  occurred 
uhcre  the  courts  or  judges  have  used  atiy  expressions  to 
shew  that  ibey  are  concluded  by  the  resolution  of  the  House 
{a)  14  East,  13S. 
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^'"^-^^^      that  the  Courts  of  Westminster  Hall  are    not  precluded 
^^  from  going  into  the  inquiry  from  the  decisions  and  dicta  of 

.?^'!f»k«n  ju^S^-  ^od  I  AnnV  that,  when  Lord  Ellenhorough  sum- 
med up  the  reasons  for  his  judgment  in  the  way  already 
pointed  out  in  a  case  where  it  is  alleged  that  the  question  of 
privilege  came  directly  before  the  Court,  we  may  follow  his 
example,  and  endeavour  to  ascertain  whether  these  resolu- 
tions of  the  House,  on  which  the  plea  is  founded,  be 
founded  on  the  reason  and  necessity  of  the  order,  as  well 
as  on  evidence  of  the  usage  and  practice  of  the  legislative 
sanction  and  recognition  of  law  in  a  long  course  of  well* 
established  precedents  and  authorities. 

After  the  very  full  and  elaborate  judgment  of  my  Lord 
DenmaNf  I  do  not  think  it  necessary  to  go  into  the  whole 
subject  of  privilege. 

There  is  no  doubt  about  the  right,  as  exercised  by  the 
two  Houses  of  Parliament,  with  regard  to  contempts  or 
insults  offered  to  the  House,  either  within  or  without  their 
walls ;  there  is  no  doubt  either  as  to  the  freedom  of  their 
members  from  arrest,  nor  of  their  right  to  summon  wit- 
nesses, to  require  the  production  of  papers  and  records,  and 
the  right  of  printing  documents  for  the  use  of  the  members 
of  the  constituent  body,  and  as  to  any  other  thing  which  may 
appear  to  be  necessary  to  carry  on  and  conduct  the  great  and 
important  functions  of  their  charge. 

In  the  case  of  commitments  for  contempts  there  is  no 
doubt  but  the  House  is  the  sole  judge  whether  it  is  a  con- 
tempt or  not ;  and  the  Courts  of  Common  Law  will  not 
inquire  into  it. 

The  greater  part  of  these  decisions  and  dicta,  where  the 
judges  have  said  that  the  Houses  of  Parliament  are  the  sole 
judges  of  their  own  privileges,  have  been  where  the  question 
has  arisen  upon  commitments  for  contempt,  and  as  to  which, 
as  I  have  before  remarked,  no  doubt  can  be  entertained. 
But  not  only  the  two  Houses  of  Parliament,  but  every 
Court  in  Westminster  Hall,  are  themselves  the  sole  judges 
whether  it  be  a  contempt  or  not;  although,  in  cases  where 


the  Oourt  did  not  proteis  to  commit  ror  a  contempti  out  tor 
some  matter  which  by  no  reasonable  intendment  could  be 
considered  as  a  contempt  of  the  Court  committing,  but  a 
ground  of  commitment  palpably  and  evidently  unjust,  and 
contrary  to  law  and  natural  justice.  Lord  EUmborough 
says,  that  in  the  case  of  such  a  commitment,  if  it  ever 
should  occur  (but  which  he  says  he  could  not  possibly  anti- 
cipate as  ever  likely  to  occur),  the  Court  must  look  at  it, 
and  act  upon  it  as  justice  may  require,  from  whatever  Court 
it  may  profess  to  have  proceeded. 

I  will  con6ne  my  observations  as  to  what  is  the  more 
immediate  subject  of  this  record,  viz.  the  printing  and  pub- 
lishing of  parliamentary  papers. 

There  is  no  trace  of  printing  parliamentary  papers  of  any 
description  prior  to  1641,  when  there  was  a  general  resolution 
for  printing  the  Votes  of  the  House,  and  at  subsequent 
times  reports  and  miscellaneous  papers  were  printed  under 
special  resolutions,  and  measures  taken  for  their  distribution 
through  the  country;  and  it  appears  that  these  various 
papers  have,  from  time  to  time,  been  allowed  to  be  sold. 

Then  it  appears  by  the  plea  that  there  was  a  general  reso- 
lution of  the  House  in  August  1835,  that  the  papers  which 
should  be  ordered  to  be  printed  should  be  sold,  and  the 
price  was  directed  to  be  as  low  as  possible. 

The  publication  on  which  the  action  is  founded,  was 
ordered  to  be  printed,  and  was  published  by  the  defendants, 
who  were  the  printers  appointed  by  the  House  of  Commons 
to  print  their  papers,  and  it  is  upon  these  orders  and  upon 
the  resolution  that  the  defence  is  founded. 

Though  the  fact  of  any  resolution  for  printing  and  distri- 
buliiig  papers  is  not  shewn  to  have  taken  place  at  an  earlier 
ptriocl  than  1 641,  yet  from  the  difliculty  there  nmy  he  in 
finding  records  and  documents  of  an    earlier   date^  I 
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ctntiot  suy  but  thnt  they  were  printed  before  that  time;  the 
Voles  were  the  first  things  ordered  to  be  printed,  but  though 
the  Imports  and  miiceilaneous  parllflmentary  papers  do  not 
^ippcar  to  have  been  printed  tilt  a  later  periodj  yet  for  the 


1839. 


Stockdale 

V, 

Hansard 
and  others. 

LUtledale  J. 


together;  and  I  think  also  that  the  resolution  that  they 
might  be  sold  makes  no  difference  in  principle;  for  though 
the  sale  would  cause  a  greater  cirottlation,  it  is  the  distri- 
buting them  to  the  coimtrj  at  large,  whether  by  sale  or 
gift,  that  raises  the  question. 

The  fact  of  the  printing  and  distributing  parliamentary 
papers,  even  had  it  existed  long  before  the  Conquest  (when 
I  say  *'  printing/*  of  course  it  is  not  appropriate  language  to 
the  times  before  the  introduction  of  printing),  would  of 
itself  prove  nothing  as  to  privilege. 

Parliament  does  not  require  any  privilege  to  publish  its 
own  papers;  any  man  may  publish  his  own  papers,  but  the 
only  thing  that  can  be  called  privilege  is  a  right  to  publish 
dehmatory  papers  amongst  the  general  mass,  which  are  to 
be  distributed. 

As  a  pure  abstract  universal  statement  of  privilege,  I 
think  it  cannot  be  supported;  it  can  only  be  so  under  some 
qualifications. 

These  qualifications  must  necessarily  be  inquired  into. 
The  first  case  that  occurs  as  to  the  publishing  parlia- 
mentary papers  of  a  defamatory  nature  was  that  of  Lake  v. 
King  (a),  where  certain  parliamentary  papers  had  been 
printed  which  aspersed  the  character  of  Sir  Edward  Lake, 
who  was  vicar-general  and  principal  official  of  the  Bishop 
of  Lincoln. 

The  defendant  pleaded  that  he  printed  the  papers  in 
question  for  the  use  of  the  members  of  the  House  of  Com- 
mons; and,  on  a  demurrer  to  the  plea,  the  Court  held  the 
plea  good,  because  it  was  the  order  and  course  of  proceed- 
ing in  Parliament  to  print  and  deliver  copies,  ftc.  whereof 
they  ought  to  take  judicial  notice. 

This  decision  was  quite  correct,  as  it  was  a  privileged 
publication. 

The  next  case  that  occurs,  as  a  case  of  litigation,  is  that 
of  The  King  v.  Williams,  which  is  reported  in  €  Shower, 
47 1 >  and  much  more  fully  in  the  ISth  volume  of  the  octavo 
(a)  1  Saund.  128. 
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edition  of  the  State  Trials,  page  1S70.  It  was  an  infortna- 
tioD  against  Sir  WilUam  WiUiams,  who  was  Speaker  of  the 
House  of  Connnons,  for  printing  and  pubUsbing  e  paper 
called  DangtrfieUCa  Narrative.  He  pleaded  to  the  juris- 
diction of  the  Courts  that,  this  paper  being  signed  by  him 
as  Speaker,  by  the  order  of  the  House  of  Commons^  the 
Court  of  King's  Bench  had  no  jurisdiction  over  the  matter. 

On  a  demurrer  to  this  plea^  it  was  o? erruled,  and  he 
afterwards  pleaded  nearly  the  same  facts  as  a  plea  in  bar; 
this  plea  in  bar  appears  to  have  been  afterwards  withdrawn, 
and  he  was  fined  a  very  considerable  sum  of  money;  it  was 
afterwards  considered,  when  a  change  took  place  in  the 
government,  a  very  harsh  proceeding  against  the  Speaker, 
and  as  being  very  much  influenced  by  the  politics  of  the 
times,  and  a  bill  was  brought  into  Parliament  to  reverse 
the  judgment  obtained ;  but  for  some  reason  the  bill  was 
never  finally  passed,  and  the  judgment  remained  as  it  was. 

There  is  no  doubt  but  the  proceedings  against  Sir  Wil- 
liam Williams  were  very  harsh  and  improper,  but  I  am  by 
no  means  prepared  to  say  that,  as  the  original  plea  was 
pleaded  to  the  jurisdiction  of  the  Court  of  King's  Bench, 
and  was  not  pleaded  in  bar,  the  judgment  of  the  Court 
was  wrong.  But  as  to  what  one  may  consider  the  merits 
of  the  case  with  regard  to  Sir  William  Williams,  if  he  had 
either  pleaded  not  guilty,  or  a  special  plea  in  bar,  which  he 
had  prosecuted  to  trial,  I  am  not  prepared  to  say  but  that 
he  ought  to  have  been  acquitted,  because  the  act  of  signing 
the  order  for  printing  the  paper  was  done  in  the  House  of 
Commons  by  the  order  and  authority  of  the  House,  and 
was  therefore  a  proceeding  in  the  House,  and  as  such  was 
a  case  of  privilege  which  exempted  him  from  both  a  crimi- 
nal prosecution  and  an  action. 

I  will  now  advert  to  the  case  of  The  King  v.  Lord  Abing- 
don (a),  That  was  an  information  against  Lord  Abingdon 
for  a  libel  contained  in  a  paragraph  in  the  public  news- 
papers, stated  to  be  part  of  a  speech  delivered  in  the  House 
of  Lords. 

(a)  1  Esp.  226. 
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CASES  IN  TH£  QUEEN  S  BENCH, 

Lord  Abhigdon  urged  that,  as  the  law  and  custom  of 
Parliament  allowed  a  member  to  state  in  the  House  anj 
foots  or  matters^  however  they  might  reflect  on  an  indivi^ 
dual^  or  charge  him  with  any  crimes  or  offences  what- 
soever, and  such  was  dispunishable  by  the  law  of  Parlia- 
ment,  he  from  thence  contended  that  he  had  a  right  to  print 
what  he  had  a  right  to  deliver  without  punishment  or  ani- 
madversion. 

Lord  Kentfon  said, ''  as  to  the  words  in  question,  had  they 
been  spoken  in  the  House  of  Lords,  and  confined  to  its 
walls,  that  Court  would  have  no  jurisdiction  to  call  his 
lordship  before  them,  to  answer  for  them  as  an  offence; 
but  that  in  the  present  case,  the  offence  was  the  publication 
under  his  authority  and  sanction,  and  at  his  expense." 

I  will  next  mention  the  case  of  The  King  v.  Wright  {a\ 
which  is  considered  as  an  authority  for  the  defendants*  It 
was  an  application,  by  Mr.  Home  Tooke^  for  leave  to  file  a 
criminal  information  against  the  defendant,  for  publishing  a 
paragraph  in  the  report  of  a  committee  of  the  House  of 
Commons,  imputing  treasonable  conduct  to  Mr.  Tooke. 

The  rule  was  refused ;  and  Lord  Kenyan  says  ^'  it  is  im- 
possible for  us  to  admit  that  the  proceedings  of  either  of 
the  Houses  is  a  libel;  and  yet  that  is  to  be  taken  as  the 
foundation  of  this  application." 

He  afterwards  adds :  "  This  is  a  proceeding  by  one 
branch  of  the  legislature,  and  therefore  we  cannot  inquire 
into  it."  But  Lord  Kenyan  does  not  admit  the  orders  of 
the  House  of  Commons  to  be  conclusive  on  all  occasions, 
for  he  says,  ''  I  do  not  say  that  cases  may  not  be  put  in 
which  we  could  not  inquire,  whether  or  not  the  House  of 
Commons  were  justified  in  any  particular  measure." 

Mr.  Justice  Lawrence  assimilated  the  case  to  a  publica- 
tion of  what  took  place  in  a  Court  of  Justice.  He  says  :— 
"  This  case  has  been  chiefly  argued  on  two  grounds.  First, 
it  is  said  that  the  report  of  the  House  of  Commons  is  itself 
unjustifiablei  inasmuch  as  it  imputes  a  crime  to  the  prose- 


(fl)  8T.  R.S93. 


this  report  chaises  him  with  being  guilty  of  high  treason, 
DOtwithatanding  a  verdict  of  the  jury  had  ascertained  his 
iauocence;  but  that  is  not  the  fair  import  of  the  paragraph. 
It  is  possible  that  a  man  may  have  views  hostile  to  the 
government  and  constitution  of  the  kingdom  without  being 
guilty  of  high  treason,  especially  of  the  particular  treason 
imputed  to  the  persons  there  mentioned.  It  does  not, 
therefore,  follow  that  this  report  charges  those  persons 
with  the  same  crime  of  which  ihey  had  been  before  ac- 
quitted- But  the  chief  ground  taken  by  the  prosecutor^a 
CQLinscl  is,  that  though  the  report  of  the  House  of  Com- 
mons cannot  itself  be  considered  as  a  libel,  the  defendant, 
not  acting  under  the  authority  of  the  Houso^  may  be  in-* 
dieted  for  publishing  it  with  a  view  to  general  circulatioiL 
It  has  been  said  that  the  publication  of  the  proceedings  of 
Courts  of  Justice,  when  reflecting  on  the  character  of  an 
indiridual,  is  a  libel;  to  support  which  proposition,  the 
case  of  Wattrfiild  v.  The  Bishop  of  Chester  (a)  has  been 
cited  f  upon  which  he  makes  some  observations.  Then  he 
goes  on  to  state: — '*  The  proceedings  of  Courts  of  Justice 
are  daily  published j  some  of  which  highly  reflect  on  indi- 
viduals; but  I  do  not  know  that  an  information  was  ever 
granted  against  the  publishers  of  them.  Many  of  these 
proceedings  contain  no  point  of  lawj  and  are  not  published 
under  the  authority  or  the  sanction  of  the  Courtit,  but  they 
arc  printed  for  the  information  of  the  public.  Not  many 
|ears  ago  an  action  was  brought  in  the  Court  of  Common 
Pleas,  by  Mr.  Carrie,  against  Walter  (/»),  proprietor  of 
The  Times,  for  publishing  a  libel  in  the  paper  of  The 
Times;  which  supposed  libel  consisted  in  merely  stating 
a  speech  made  by  counsel  in  this  Court,  on  a  motion  for 
leave  to  file  a  criminal  information  against  Mr.  Carrie, 
Lord  Chief  Justice  Etfre^  who  tried  the  cause,  ruled  lliat 
this  was  not  a  libe),  nor  the  subject  of  an  action,  it  being  a 
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this  opinion  the  Court  of  Common  Pleas  mfterwardsy  on  a 
motion  for  a  new  trial,  all  concmred,  though  tome  of  the 
judges  doubted  whether  or  not  the  defendant  could  avail 
himself  of  that  defence  on  the  general  issue/'  He  then 
adds :  '^  Though  the  publication  of  such  proceedings  may 
be  to  the  disadvantage  of  the  particular  individual  con- 
cerned, yet  it  is  of  vast  importance  to  the  public  that  the 
proceedings  of  Courts  of  Justice  shall  be  universally  knows* 

The  general  advantage  to  the  country  in  having  these 
proceedings  made  publici  more  than  counterbalances  the 
inconveniences  to  private  persons  whose  conduct  may  be 
the  subject  of  such  proceedings.  The  same  reasons  also 
apply  to  proceedings  in  Parliament:  it  is  of  advantage  to 
the  public,  and  even  to  the  legislative  bodies,  that  true 
accounts  of  their  proceedings  should  be  generally  circulated, 
and  they  would  be  deprived  of  that  advantage  if  no  person 
could  publish  their  proceedings  without  being  punished  as 
a  libeller."  Though,  therefore,  the  defendant  was  not  au- 
thorized by  the  House  of  Commons  to  publish  the  report 
in  question,  yet  as  he  only  published  a  true  copy  of  it, 
Mr.  Justice  Lawrence  stated  that  he  was  of  opinion  that  the 
rule  ought  to  be  discharged. 

It  is  to  be  observed  that  the  strict  expression  of  Lord 
Kenyan  cannot  be  doubted  for  a  moment,  for  he  only  says 
that  it  is  impossible  to  admit  that  the  proceeding  in  either 
House  of  Parliament  is  a  libel,  of  which  there  is  no  doubt, 
for  the  proceeding  itself  certainly  is  not  a  libel.  And  with 
regard  to  Mr.  Justice  Lawrence's  opinion  as  to  the  publi- 
cation of  the  proceedings  in  a  Court  of  Justice,  the  gene- 
rality of  his  expressions  is  commented  upon  by  other  judges 
in  subsequent  cases,  and  does  appear  to  admit  of  some 
qualification. 

Then  it  is  contended  upon  this  case  that,  if  the  judges 
thought  the  publication  was  privileged*  though  unautho- 
rized by  the  House  of  Commons,  a  fortiori  it  would  be  so 
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if  it  was  so  authorized.  The  case^  as  far  as  it  goes,  is  cer« 
tainly  in  favour  of  the  defendants. 

After  that  comes  the  case  of  The  King  v.  Creevej/  (a). 
There  the  defendant  published  a  speech  which  he  had  made 
in  Partiament,  reflecting  upon  the  character  of  an  individual. 

Lord  EUenborough  says,  "  How  can  this  be  considered 
as  a  proceeding  of  the  Commons'  House  of  Parliament?  A 
member  of  that  House  spoke  what  he  thought  material, 
and  what  he  was  at  liberty  to  speak  in  his  character  of  a 
member  of  that  House.  So  far  he  was  privileged ;  but  he 
has  not  stopped  there,  but,  unauthorized  by  the  House,  has 
chosen  to  publish  an  account  of  that  speech  in  what  he 
was  pleased  to  call  a  more  corrected  form,  and  in  that 
publication  has  thrown  out  reflections  injurious  to  the  cha- 
racter of  an  individual.'' 

The  defendant  was  convicted,  and  upon  an  application 
to  the  Court  for  a  new  trial.  Lord  EUenborovgh  says : — 

"  If  any  doubt  belonged  to  the  question,  I  should  be 
most  anxious  to  grant  the  rule  to  shew  cause,  in  order  to 
have  the  grounds  of  doubt  more  fully  discussed  and  settled. 
But  as  I  cannot  find  any  thing  on  which  to  found  even  a 
colour  for  argument,  except  what  arises  from  an  extrava- 
gant construction  put  on  a  particular  expression  of  Lord 
Kenyan  in  the  case  of  "Rex  v.  Wright  {b\  it  would  be  to 
excite  doubts,  and  not  to  settle  them,  if  we  were  to  grant 
the  rule.  What  Lord  Kenyan  there  said  was  this,  '  That 
it  was  impossible  to  admit  that  the  proceedings  of  either 
House  of  Parliament  was  a  libel,  and  yet  that  was  to  be 
taken  as  the  foundation  of  the  application  made  in  that 
case.'  [  will  not  here  wait  to  consider  whether  that  could 
be  distinctly  called  a  proceeding  in  Parliament.  What 
was  printed  for  the  use  of  the  members  was  certainly  a 
privileged  publication,  but  I  am  not  prepared  to  say,  that 
to  circulate  a  copy  of  that  which  was  published  for  the  use 
of  the  members,  if  it  contained  matter  of  an  injurious  ten- 
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could  not  be  made  the  ground  of  prosecution.  I  should 
hesitate  to  pronounce  it  a  proceeding  in  Parliament  in  the 
terms  given  to  some  of  the  judges  in  that  case.  But  it  is 
not  necessary  to  say  whether  that  be  so  or  not,  because  this 
does  not  range  itself  within  the  principle  of  that  case.  How 
can  this  be  considered  as  a  proceeding  of  the  Commons* 
House  of  Parliament?  A  member  of  that  House  has 
spoken  what  he  thought  material,  and  what  he  was  at  li* 
berty  to  speak  in  his  character  as  a  member  of  that  House. 
So  far  he  was  privileged;  but  he  has  not  stopped  here, 
but|  unauthorized  by  the  House,  has  chosen  to  publish  an 
account  of  that  speech  in  what  he  has  been  pleased  to  call 
a  more  corrected  form,  and  in  that  publication  has  thrown 
out  reflections  injurious  to  the  character  of  an  individual. 
The  only  question  is,  whether  the  occasion  of  that  publi- 
cation rebuts  the  inference  of  malice,  arising  from  the 
matter  of  it.  Has  he  a  right  to  reiterate  these  reflections 
to  the  public,  and  to  address  them  as  an  oratio  ad  populum, 
in  order  to  explain  his  conduct  to  his  constituents?  There 
is  no  case  in  practice,  nor  I  believe  any  proposition  laid 
down  by  the  best  text  writers  upon  the  subject,  that  tends 
to  such  a  conclusion.  The  case  of  Rex  v.  Wright  (a), 
indeed  determined  that  a  proceeding  in  Parliament  could 
not  be  deemed  libellous ;  but  that  does  not  warrant  a  pub- 
lication of  it  in  every  newspaper,  as  was  held  in  Rex  v.  Lord 
Abingdon(J)),  As  to  Curry  v.  Walter {c)p  it  is  not  necessary 
for  the  present  purpose  to  discuss  that  case.  Whenever  it 
becomes  necessary,  I  shall  say  that  the  doctrine  there  laid 
down  must  be  understood  with  very  great  limitations^  and 
shall  never  fully  assent  to  the  unqualified  terms  attributed 
in  the  report  of  that  case  to  Lord  Chief  Justice  Eyre,'* 
*'  In  Lake  v.  King  (J),  the  judgment  of  Lord  Hale  and  of 
the  other  judges  was  founded  upon  this  point,  viz.  that  it 
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wti5  ine  oruer  ana  course  oi   proceeaiiigs  in  i^uriianicni  lu 
print  and  deliver  copies,  of  which  the  Court  ought  to  take 
judicial    notice.     In   order,   therefore,  to  bring   this  case 
within  the  rule  in  Lake  v.  King  (a),  we  ought  to  find  that 
it  is  the  order  and  course  of  proceedings  in  Parliament  that 
members  should  print  their  own  speeches,  and  that  this 
Court  will  take  judicial  notice  of  such  a  course  of  proceed-* 
ing.    The  very  statement  of  the  proposition  shews  it  to  be 
untenable.     It  is  therefore  neither  within  Lake  v.  King  (a), 
nor  Rex  v.  Wright  (6),  giving  to  that  case  its  full  effect,  and 
even  if  it  were,  perhaps  the  Court  would  lay  down  the  doc- 
trine with  somewhat  more  limitation  than  is  to  be  found  in 
lirat  case,      Mr.  JusUce  Baj/iet/  savsj  **  If  the  case  adrnitled 
ofnuy  doubly  I  should  be  desirous  of  granting  a  rule;  but 
ihe  case  is  without  difficulty.     A  member  of  pijriiament  has 
undoubtedly  the  privilege,  for  the  purpose  of  producing 
parliamentary   effect,  to  speak  in    Parliament    boldly  and 
citarly  what  he  thinks  conducive  tt>  that  end.     He  may 
even  for  that  purpose,  if  he  thinks  it  right,  cast  imputations 
in  Parliament  against  the  character  of  any  individual,  and 
still  he  will  be  protected.      But,  if  lie  is  to  be  at  liberty  to 
circulate  those  imputations  elsewhere,  the  evil    would  be 
lery  eaitensive.     No  member  therefore  is  at  liberty  so  to 
do.     In  Lake  v,  Kiiigia)^  such  was  the  imprcssiou  of  the 
lawyers  of  that  day.    There  the  defendant  did  not  justify  the 
printing  and  delivering   the  petition  to  divers  subjects^  £cc. 
generally  I  but  to  divers  subject!^,  being    members  of  the 
comrailtee  appointed  by  the   Commons,  and  such  publica- 
tion was  held  justitiable,   because  it  was   according  to  the 
order  of  proceedings  of  Parliament  and  their  conmiittees. 
But  it  is  not  contended  to-day  that  it  is  according  to  the 
course  and  order  of  Parliament  for  members  to  communi- 
cate their  speeches  to  the  printers  of  newspapers  in  order 
to  give  ibem  to  the  world  in  a  more  correct   form.     If  any 
niisrepresentatioa   respecting  I  hem  should  go  forth,  there 
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miBrepresentations  may  be  set  rights  viz.  by  complainiog  to 
"i,  the  Home  of  the  misrepresentation,  and  having  the  author 

nod^o^hera.  <^f^^*^^^®  *>■*'  ^^  answer  such  complaint:  therefore  it  is 
LiiilaLiU  J  "^^  necessary,  for  the  purpose  of  correcting  the  misrepre- 
sentation, that  a  member  should  be  the  publisher  of  his 
own  speech.  It  has  been  argued  that  the  proceedings  of 
Courts  of  Justice  are  open  to  publication.  Against  that 
as  an  unqualified  proposition  I  enter  my  protest.  Suppose 
an  indictment  for  blasphemy^  or  a  trial  where  indecent 
evidence  was  necessarily  introduced^  would  every  one  be 
at  liberty  to  poison  the  minds  of  the  public  by  circulating 
that  which,  for  the  purposes  of  justice,  the  Court  is  bound 
to  hear?  I  should  think  not ;  and  it  is  not  true,  therefore, 
that  in  all  instances  the  proceedings  in  a  Court  of  Justice 
may  be  published.'^  Mr.  Justice  Le  Blanc  says,  **  As  to 
the  right  of  a  member  of  parliament  to  speak  in  Parliament 
what  is  defamatory  to  the  character  of  another,  that,  sitting 
in  a  Court  of  Justice,  we  were  not  at  liberty  to  inquire  into 
that,  because  every  member  had  privilege  of  speech  in  Par- 
liament; but  when  he  published  his  speech  to  the  world,  it 
then  became  the  subject  of  common  law  jurisdiction,  and 
the  circumstance  of  its  being  accurate,  or  intended  to  cor- 
rect a  misrepresentation,  would  not  the  less  make  him  ame- 
nable to  the  common  law  in  respect  of  the  publication." 

Now  these  remarks  in  The  King  v.  Cretvey  (a),  very  ma- 
terially neutralize  the  opinions  of  Lord  Kenyan  and  Mr. 
Justice  Lawrence  in  The  King  v.  Wright  (b).  But  after 
all,  none  of  the  cases  of  The  King  v.  Lord  Abingdon  (c), 
The  King  v.  Wright  (b),  and  The  King  v.  Creevey  (a),  were 
publications  under  the  orders  of  the  House,  and  do  not 
affect  the  question  of  privilege,  and  therefore  I  only  con- 
sider them  as  declaring  the  opinion  of  judges  on  publica- 
tions to  the  public  at  large  of  what  has  occurred  in  Parlia- 
ment. 

(a)  1  M.  &  S.  273.  (c)  1  Esp.  226. 

(6)  8  T.  R.  293. 


L  woiua  AMD  lake  tDis  opponuniiy  or  rerernng  lo  xne 
argument  raised  as  to  the  publication  of  trials  in  Courts  of 
Law,  and  which  it  has  often  been  stated  are  justifiable^ 
though  they  may  contain  matter  defamatory  to  the  character 
of  individuals.  I  am  by  no  means  prepared  to  say  that^ 
as  a  general  proposition,  they  may  be  justified.  Besides 
the  opinions  of  Lord  Elknhorough  and  Mr.  Justice  Bayley 
and  Mr.  Justice  ZeJB/a/fC,  as  before  expressed,  I  may  refer 
to  the  case  of  Sdks  v,  Nokcs{a)f  and  T/tc  King  v,  Mary 
Cariiste  {ft),  I^wis  v-  WaU€r{r)^  and  Flint  v.  Pihe{(l),  ttmt 
it  roust  not  be  understood  that  on  all  occuMions  the  publi- 
cation of  triali  which  contaiii  matter  defamatory  of  the  clia- 
racter  of  individuals  can  be  justified. 

It  is  said,  that  it  is  proper  that  the  members  of  the 
House  should  have  the  right  to  send  copies  of  all  the 
Parliamentary  papers  to  their  constituents,  to  justify  them- 
selves in  case  their  constituents  should  Eind  any  fault  with 
their  conduct  in  Parltament,  If  the  member  whose  con- 
duct is  blamed  by  his  constituents  wishes  to  vindicate  his 
conduct^  he  may  send  what  Parliamentary  papers  he  pleaseSj 
provided  they  do  not  contain  any  criminatory  matter  of 
individuals;  but  I  think  it  can  never  be  considered  tts  jus- 
tifiable to  publish  defamatory  matter  of  other  persons  to 
justify  his  own  conduct  in  Parliament. 

As  to  the  general  information  to  be  given  to  the  public 
of  all  that  is  going  on  in  Parliament^  I  cannot  conceive  upon 
what  ground  that  can  be  necessary.  I  do  not  consider,  as  a 
matter  of  right,  that  the  public  should  know  all  that  is 
going  on  in  Parliament.  But  as  to  the  right  of  communi- 
cating the  proceedings  in  Parliament  to  the  public,  if  it  be 
meant  to  communicate  any  papers,  which  contain  matters 
defamatory,  as  they  think  proper,  that  is  a  matter  which,  in 
my  judgment,  can  only  be  done  by  an  act  of  the  legislature. 
Aod  I  do  not  think  that  the  communicating  defamatory  pa- 
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or  as  reasonable  to  be  done.  An  argument  has  been  ad- 
duced in  favour  of  the  right  to  publish  the  proceedings  in 
Parliament,  from  the  act  of  42  Geo,  S^  chapter  63,  allowing 
the  votes  and  proceedings  in  Parliament  to  be  sent  free  of 
postage.  It  may  be  thought  very  right  to  allow  those 
papers  to  be  sent  free  of  postage  on  general  principles ;  but 
no  argument  can  be  adduced  from  that  that  the  act  meant 
to  sanction  the  publication  of  such  papers  as  are  defamatory. 

Then  it  is  said  the  plaintiff  is  defamed  by  these  papers 
being  delivered  to  the  members,  and  therefore  it  is  of  little 
consequence  whether  the  number  of  defamatory  papers  is 
extended ;  but  thousands  of  copies  may  be  distributed  under 
the  order  of  the  House,  and  upon  no  principle  of  law  can 
it  be  contended  that,  because  a  man  may  be  lawfully  crimi* 
nated  amongst  one  class  of  her  Majesty's  subjects,  that  he 
may  be  so  amongst  all. 

Then  it  is  said  that,  though  the  defaming  a  man's  cha- 
racter be  an  evil,  yet  it  is  an  evil  of  small  magnitude  com- 
pared with  the  advantages  that  may  result  from  the  publica- 
tion of  defamatory  papers ;  but  it  does  not  appear  to  me 
that,  as  a  general  proposition,  benefit  is  to  be  expected  to 
result  from  the  publication  of  defamatory  papers.  The 
advantages  are  altogether  undefined  and  uncertain,  and  can- 
not, as  a  matter  of  law,  be  set  off  against  the  positive  in- 
jury arising  to  a  man  from  his  character  being  defamed. 
But,  if  such  a  principle  of  law  could  be  admitted,  it  would 
be  necessary  to  shew  what  was  the  advantage  to  be  derived 
from  such  a  publication.  It  is  said  that  there  is  no  instance 
of  any  action  having  ever  been  brought  against  any  person 
for  publishing  parliamentary  papers,  the  publication  of 
which  was  sanctioned  by  the  resolution  of  either  House  of 
Parliament,  and  that  that  is  a  very  strong  reason  why  the 
action  is  not  maintainable.  That  is  sometimes  given  as  a 
reason  why  an  action  cannot  be  maintained ;  but  all  such 
cases  depend  upon  their  own   particular  circumstances; 
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when  such  cases  arise,  the  principles  of  law  are  examined, 
and,  if  they  apply,  the  Courts  decide  an  action  to  be  main* 
tainable,  though  none  such  has  ever  been  brought  before ; 
but  here  the  action,  taken  by  itself,  is  confessedly  maintain- 
able, and  the  question  is  about  the  justification.     Now  the 
same  identical  justification  was  never  pleaded  before,  that 
I  know  of;  and  the  question,  therefore  is,  not  whether  the 
action  itself  is  maintainable,  but  whether  there  can  be  any 
objection  to  it,  because  the  defence  has  never  been  set  up. 
If  the  defence  has  never  been  pleaded  before,  and  never 
brought  into  discussion  on  any  other  occasion,  except  as  far 
as  I  have  before  mentioned,  there  is  no  more  reason  to  say 
that  it  is  good,  or  that  it  is  bad,  till  it  has  been  investigated. 
But  it  is  said  that  the  practice  of  publishiog  parliamentary 
papers  never  has  been  disputed,  and  that  there  has  been  a 
complete  acquiescence  in  it  amongst  all  classes  of  persons, 
and  that  there  have  been  a  great  many  occasions,  where 
discussions  have  arisen,  in  which  circumstances  relating  to 
individuals  have  been  laid  before  Parliament,  and  that  copies 
of  those  proceedings  have   been   distributed  through  the 
country ;  as,  for  instance,  in  the  investigation  of  the  South 
Sea  scheme,  the  Slave  Trade,  the  Municipal  Corporation 
Act,  and  many  others ;  and  yet  nobody  has  ever  come  for- 
ward to  institute  any  proceedings  upon   them.      Against 
those  who  furnished  any  criminatory  matter  to  be  laid  be- 
fore the  House,  or  against  any  one  who  published  them  for 
the  use  of  the  members,  no  proceeding  can  be  instituted. 
But  as  to  those  who  distributed  them  to  the  public,  it 
may  be  remarked,  that  persons,  whose  conduct  and  charac* 
ter  might  be  impugned  where  abuses  existed,  might  feel 
that  they  deserved  the  imputation,  and  that  the  charges 
against  them  were  true,  and  therefore  their  taking  any  pro- 
ceedings would  only  be  to  make  the  matter  worse;  and  as 
to  those  who  w*ere  unconscious  of  deserving  the  charges, 
they  might  think  that  it  would  not  be  advisable  to  enter  into 
a  contest  with  the  House  of  Commons. 
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It  18  said  to  allow  thia  to  be  decided  is  contrary  tio  the 
BUI  of  Rights.    The  Bill  of  Rights,  1  WUHam  if  Mmry, 
V.  sess.  £»  chap.  2,  declares^  that  the  freedom  of  sf»eech  and 

and  otbM  ^^^^^^  OQ  proceedings  in  Parliament  ought  not  to  be  im- 
peached or  questioned  in  any  Court  or  {dace  out  of  Parlia* 
ment.  This  does  not,  in  my  epinioo,  in  the  smallest  degree 
infringe  upon  the  Bill  of  Rights.  I  think  this  is  not  such  a 
proceeding  in  Parliament  as  the  Bill  of  Rights  refers  to;  it 
is  something  out  of  Parliament.  The  privileges  of  Parlia* 
ment  appear  to  me  to  be  confined  to  the  walls  of  Parlia- 
ment, for  what  is  necessary  for  the  transaction  of  the  busi- 
ness  there,  to  protect  individual  members,  so  as  that  they 
may  always  be  able  to  attend  their  duties,  and  to  punish 
persons  who  are  guilty  of  contempts  to  the  House,  or 
against  the  orders  and  proceedings  or  other  matters  rehting 
to  the  House,  or  to  individual  members  in  discharge  of  their 
duties  to  the  House,  and  to  such  other  matters  and  things 
as  are  necessary  to  carry  on  their  parliamentary  functions, 
and  to  print  documents  for  the  use  of  the  members.  But  a 
publication  sent  out  to  the  world,  though  founded  on  and 
in  pursuance  of  an  order  of  the  House,  in  my  opinion  be« 
comes  separated  from  the  House ;  it  is  no  longer  any  matter 
of  the  House,  but  of  the  agents  they  employ  to  distribute 
the  papers ;  those  agents  are  not  the  House,  but  in  my  opi- 
nion they  are  individuals  acting  on  their  own  responsibility, 
as  other  publishers  of  papers. 

I  admit  that,  if  my  opinion  be  correct,  the  same  question 
may  be  agitated  in  the  inferior  Courts,  such  as  the  Quarter 
Sessions  Courts  and  County  and  Borough  Courts;  that 
however  results  from  the  law:  if  the  bw  be  so,  they  have 
the  right  to  inquire  into  it.  I  therefore,  upon  the  whole 
of  this  case,  again  point  out  what  Lord  Elknborough  very 
much  relied  upon  in  his  judgment  in  Burdeii  v.  Abbot  {a)^ 
when  he  said,  that  *<  it  is  made  out  that  the  power  of  the 
House  of  Commons  to  commit  for  contempt  stands  upou 

(a)  U  East,  158. 
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the  ground  of  reason  and  iiecessityi  independent  of  any 
positive  autborities  on  the  subject;  but  it  is  also  made 
out  by  tbe  evidence  of  usage  and  praoticey  by  legislative 
sanction  and  recognition  by  tbe  Courts  of  Law,  in  a  long 
course  of  weil'^stabUshed  precedents  and  authorities/'  But 
in  the  case  now  before  the  Court,  I  think  that  the  power 
of  the  House  of  Commons  to  order  tbe  publication  of  pa- 
pers containing  defamatory  matter  does  not  itand  upon  the 
ground  of  reason  and  necessity,  independent  of  any  positive 
authorities  on  the  subject*  And  I  also  think  that  it  is  not 
made  out  by  the  evidence  of  usage  and  practice,  by  legisla- 
tive sanction  and  recognition  in  the  Courts  of  Law,  in  a 
long  course  of  welUestablished  precedents  and  authorities* 

Upon  the  whole  of  tbe  case,  I  think  there  should  be 
judgment  for  the  plaintiff. 
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Pattbson  J. — This  is  an  action  for  a  libel  contained  in 
a  reply  of  certain  inspectors  of  prisons,  appointed  under  the 
act,  5  8s  6  William  4,  c.  38,  to  a  Report  of  the  Court  of 
Aldermen  in  London,  and  published  by  the  defendants* 
The  plea  states  that  an  original  report  of  the  inspectors 
was  laid  before  the  House  of  Commons  under  the  provi' 
Bions  of  that  act;  that  their  reply  to  the  Court  of  Aldermen 
was  laid  before  the  House,  pursuant  to  an  order  of  the 
House,  and  became  part  of  the  proeeedir^i  of  the  House, 
which,  as  a  matter  of  fact,  is  admitted  by  the  demurrer. 
The  plea  also  sets  out  a  resolution  of  the  House  of  Com^- 
mons  of  the  13th  August,  1835,  that  the  parliamentary 
papers  and  reports,  printed  for  the  use  of  the  House,  should 
be  rendered  accessible  to  the  public  by  purchase  at  the 
lowest  price  at  which  they  could  be  furnished,  and  that  a 
sufficient  number  of  extra  copies  should  be  printed  for  that 
purpose.  It  also  sets  out  the  appointment  of  a  committee 
on  the  subject,  their  resolution,  and  a  further  resolution 
and  order  of  the  House,  that  the  parliamentary  papers  and 
reports,  printed  by  order  of  the  Housci  should  be  sold 
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to  the  public  at  certain  specified  rates,  and  that  Messrs. 
Ilansardf  (the  defendants,)  the  printers  of  the  House,  be 
appointed  to  conduct  the  sale  thereof.  It  also  states  orders 
of  the  House  for  printing  the  original  report  of  the  inspec- 
tors, and  their  reply.  The  plea  then  alleges  that  the  de- 
fendants printed  and  published  the  report  and  reply  by  au- 
thority of  the  House;  and^  in  conclusion,  it  sets  out  a  reso- 
lution of  the  House  of  the  3 1st  May,  1837>  by  which  it  was 
resolved^  declared  and  adjudged,  that  the  power  of  publish* 
ing  such  of  its  reports,  votes  and  proceedings^  as  it  shall 
deem  necessary  or  conducive  to  the  public  interests,  is  an 
essential  incident  to  the  constitutional  functions  of  Parlia- 
ment, more  especially  of  the  Commons*  House  of  Parliament, 
as  the  representative  portion  of  it.  The  declaration  in  this 
case  is  entitled  on  the  30th  May,  1837,  the  day  before  the 
last-mentioned  resolution.  This  resolution  must  be  treated 
as  declaratory  only  of  a  supposed  aucient  power  of  the 
House  of  Commons  to  publish,  and  that  for  two  reasons; 
first,  because  if  it  be  treated  as  creating  a  new  power  or 
privilege,  it  would  plainly  be  an  alteration  of  the  existing 
law,  and  an  enactment  of  a  new  law  by  one  branch  of  the 
legislature  only,  which  it  is  admitted  on  all  hands  cannot 
lawfully  be  done ;  neither  is  the  language  of  the  resolution 
consistent  with  such  a  supposition;  for,  if  the  power  or 
privilege  be  essential  now,  it  must  always  have  been  so, 
since  the  constitutional  functions  of  Parliament  have  always 
been  the  same ;  secondly,  if  it  be  treated  as  a  new  power  or 
privilege,  it  is  not  applicable  to  the  libel  for  the  publication 
of  which  this  action  is  brought,  nor  to  the  action  itself, 
both  of  which  are  prior  to  the  passing  of  the  resolution. 

The  resolution  in  its  terms  seems  to  imply  the  exercise 
of  some  discrimination  in  the  House,  in  selecting  portions 
of  its  proceedings  for  publication,  for  it  is  limited  to  such 
of  its  proceedings  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests.  One  would  therefore  have  expected 
to  see  some  averment  in  the  plea,  that  the  publication  in 


yet  nothing  of  the  kind  is  to  be  found.  However,  as  the 
plea  sets  out  a  prior  resolution  of  the  House,  that  the  Par- 
liamentary Papers  and  Reports  printed  by  order  of  the 
House  should  be  sold  to  the  public,  I  suppose  it  must  be 
taken  upon  this  record  that  the  House  of  Commons  deems 
it  necessary  or  conducive  to  the  public  interests  to  publish 
all  the  Parliamentary  Papers  and  Reports  which  it  orders 
to  be  printed,  without  exercising  any  other  discrimination 
as  to  particular  Papers  than  may  be  supposed  to  have  been 
exercised  when  they  were  ordered  to  be  printed:  and  the 
more  so,  as  there  is  an  averment  in  the  plea  that  the  publi- 
cation  in  question  was  by  authority  of  the  House,  which  is 
admitted  by  the  demurrer. 

Three  questions  appear  to  arise  on  this  record. 

First,  whether  an  action  at  law  will  lie  in  any  case  for  any 
act  whatever  admitted  to  have  been  done  by  the  order  and 
authority  of  the  House  of  Commons  ? 

Secondly,  whether  a  resolution  of  the  House  of  Com- 
mons,  declaring  that  it  had  power  to  do  the  act  complained 
of,  precludes  this  Court  from  inquiring  into  the  legality  of 
that  act? 

Thirdly,  if  such  resolution  does  not  preclude  this  Court 
from  inquiring,  then  whether  the  act' complained  of  be  legal 
or  not? 

With  respect  to  the  first  question,  it  has  not  been  contended 
in  argument  that  either  House  of  Parliament  can  authorize 
any  person  to  commit  with  impunity  a  known  and  undoubted 
breach  of  the  law.  Extravagant  cases  have  been  some- 
times put,  illustrating  the  impossibility  of  maintaining  such 
a  proposition.  It  has  been  answered  truly,  that  it  is  not 
decent  or  respectful  to  those  high  assemblies  to  suppose 
that  such  extravagant  cases  should  arise ;  but  less  extrava- 
|ant  cases  have  arisen — ^caaes  in  which  both  tlouses  of 
Fafljatiietit  have  confessedly  ext^eedei)  tht^ir  powers  in 
)iuni»htng  persons  f^y  trespasses  on  the  lands  of  nietiiljcr^, 
ind  otiicr  matlcrs/  wholly   without  their  jurisdiction,  but 
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which  they  have  treated  as  questions  of  privilege ;  and, 
though  no  instance  has  been  cited  of  any  action  having 
been  brought,  but,  on  the  contrary,  the  persons  proceeded 
against  have  very  conraioniy  submitted  to  the  illegal  treat- 
ment they  have  met  with,  yet  surely  the  maxim  of  law  must 
apply,  namely,  that  there  is  no  wrong  without  a  remedy; 
and  where  can  the  remedy  be  but  by  action  in  a  Court  of 
Law  against  those  who  have  done  the  injury?  If  it  be 
once  conceded  that  either  House  of  Parliament  can  make 
an  illegal  order,  it  must  necessarily  follow  that  the  party 
wronged  may  have  redress  against  those  who  carry  such 
illegal  order  into  effect;  and  how  can  he  have  such  redress 
but  by  action  at  law?  Great  difficulties  may  undoubtedly 
arise  in  distinguishing  between  acts  done  in  the  House,  and 
out  of  the  House  under  orders  given  in  the  House,  and  in 
determining  against  whom  such  action  would  lie.  It  is 
clear  that  no  action  can  be  maintained  for  any  thing  said  or 
done  by  a  member  of  either  House  in  the  House,  and  the 
individual  members  composing  the  House  of  Commons, 
whether  it  be  a  Court  of  Record  or  not,  may,  like  other 
members  of  a  Court  of  Record,  be  free  from  personal  lia- 
bility on  account  of  the  orders  issued  by  them  as  such 
members.  Yet  if  the  orders  themselves  be  illegal,  and  not 
merely  erroneous,  upon  no  principles  known  to  the  laws  of 
this  country  can  those  who  carry  them  into  effect  justify 
under  them.  A  servant  cannot  shelter  himself  under  the 
illegal  orders  of  his  master,  nor  could  an  officer  under  the 
illegal  orders  of  a  magistrate,  until  the  legislature  interposed 
and  enabled  him  to  do  so.  The  mere  circumstance,  there- 
fore, that  the  act  complained  of  was  done  under  the  order 
and  authority  of  the  House  of  Commons,  cannot  of  itself 
excuse  that  act,  if  it  be  in  its  nature  illegal ;  and  it  is  neces- 
sary, in  answer  to  an  action  for  the  commission  of  such 
illegal  act,  to  show  not  only  the  authority  under  which  it 
was  done,  but  the  power  and  right  of  the  House  of  Com- 
mons to  give  such  authority.  This  point,  indeed,  was  not 
pressed  upon  the  argument  of  this  case,  but  I  have  men- 


tioDecl  it  because  it  seemt  to  lae  that  it  will  be  very  difficult 
to  maiotaio  the  affirmative  of  the  second  question,  if  this 
first  point  bo  given  up« 

The  second  i|ttestioa  is^  aa  I  conceive,  raised  upon  this 
record  by  tbe  declaratory  resolution  of  the  3 1st  May,  IBS?, 
set  out  at  the  conclusion  of  tbe  plea*  The  other  resolu- 
tions  and  orders  set  out  in  the  plea  are  not  declaratory  of 
the  power  or  privilege  of  the  House»  but  directory  only ; 
and,  as  it  has  been  shewn  that  it  is  possible  that  the  House, 
however  unintentiooaliyy  may  make  illegal  orders,  and  that, 
if  it  should  do  so,  thoae  who  carry  them  into  effect  may  be 
proceeded  against  by  action  at  law,  it  follows  that  the 
Coort  in  which  such  action  is  brought  must,  upon  demur- 
rer, inquire  into  the  legality  of  those  directory  orders,  find 
cannot  be  precluded  from  doing  so  by  the  mere  fact  of  those 
orders  having  been  made.  If  this  Court,  then,  be  not  pre- 
cluded from  entertaining  the  question  as  to  the  legality  of 
the  directory  orders ^  by  the  orders  themselves,  it  is  pre- 
eluded,  if  at  all,  by  the  resolution  of  the  31st  May,  1B37j 
and  by  nothing  else.  No  other  resolution  of  the  House  of 
Commons  to  a  similar  effect  is  set  out  in  the  plea,  and  we 
cannot  look  out  of  the  record.  It  is  certainly  somewhat 
stmnge  to  urge  that  this  Courts  in  which  the  present  action 
was  already  pending,  and  which  had  already  on  its  pro* 
feedings  the  declaration  of  the  plaintifiT,  should  be  precluded 
from  entering  into  the  question  by  m  resolution  of  the  House 
of  Commons  passed  between  the  declaration  and  the  plea. 
But  I  pass  on  to  considef  the  effect  of  the  resolution  as  if  it 
had  been  passed  long  before  any  action  hod  been  brought  in 
which  a  question  could  ari^^e  as  to  the  existence  of  the  power 
to  which  it  relates-  The  proposition  is  certainly  very  start- 
ling, that  any  man,  or  body  of  men,  however  exalted,  except 
tbe  three  branches  of  the  legislature  concun  ingj  should,  by 
pasiiing  a  resolution  that  they  have  the  power  to  do  an  act 
illegal  in  itself,  be  able  to  bind  all  persons  whatsoever,  and 
preclude  them  from  inquiring  into  the  existence  of  that 
power  and  the  legality  of  that  act.     Yet  this  resolution  goea 


1839. 
Stockdale 

V, 

Havsard 
and  others. 

Pattaon  J. 


176 

1839« 
Stockdale 

9. 

Hansarp 
and  others. 

Paiieton  J. 


CASES  IN  THE  QUEEN  S  BENCH, 

to  that  extent,  for  unless  it  is  taken  to  mean  that  the  House 
of  Commons  has  power  to  order  the  publication  of  that 
which  it  knows  to  be  defamatory  of  the  character  of  an 
individual,  and  to  protect  those  who  carry  that  order  into 
effect  from  all  consequences,  it  will  not  avail  the  defendants 
in  this  action.  I  take  the  resolution  therefore  to  have  that 
meaning,  though  the  language  of  it  does  not  necessarily  so 
import;  and  I  take  it  also,  in  combination  with  the  resolu- 
tions  in  1835  to  mean,  that  the  House  of  Commons  deems 
it  necessary  or  conducive  to  the  public  interest  that  all  the 
Parliamentary  Papers  which  it  orders  to  be  printed  should 
be  sold;  though  the  resolution  of  J 857,  by  itself,  would 
seem  to  imply  directly  the  contrary,  and  that  some  discri- 
mination  as  to  publishing  should  be  exercised  on  the  subject. 
Now,  if  the  House  of  Commons,  by  declaring  that  it  has 
power  to  publish  all  the  defamatory  matter  which  it  may 
have  ordered  to  be  printed  in  the  course  of  its  proceedings 
with  impunity  to  its  publisher,  can  prevent  all  inquiry  into 
the  existence  of  that  power,  I  see  not  why  it  may  not,  by 
declaring  itself  to  have  any  other  power  in  any  other  matter, 
equally  preclude  all  inquiry  in  Courts  of  Law  or  elsewhere 
as  to  the  existence  of  such  power;  and  what  is  this  but 
absolute  arbitrary  dominion  over  all  persons,  liable  to  no 
question  or  control  ?  It  is  useless  to  say  that  the  House 
cannot  by  any  declaratory  resolution  give  itself  new  powers 
and  privileges;  it  certainly  can,  if  it  can  preclude  all  per- 
sons from  inquiring  whether  the  powers  and  privileges,  which 
it  declares  it  possesses,  exist  or  not;  for  then  how  is  it  to 
be  ascertained  whether  those  powers  and  privileges  be  new 
or  not?  If  the  doctrine  be  true,  that  the  House,  or  rather 
the  members  constituting  the  House,  are  the  sole  judges  of 
the  existence  and  extent  of  their  powers  and  privileges,  I 
cannot  see  what  check  or  impediment  exists  to  their  assum- 
ing any  new  powers  and  privileges  which  they  may  think 
fit  to  declare;  I  am  far  from  supposing  that  they  will  know- 
ingly do  so ;  but  I  see  nothing  to  prevent  it.  Some  mode 
of  ascertaining  whether  the  powers  and  privileges  so  de- 


conceded  that  the  Courts  of  Law,  when  that  question  of 
necessity  arises  before  them,  may  make  the  inquiry,  then 
the  doctrine  that  the  resolution  of  the  31st  of  May,  1837, 
precludes  inquiry  by  this  Court  must  fall  to  the  ground. 
But  it  is  argued  that  the  point  must  be  ascertained  by 
reference  to  public  opinion.  I  cannot  find  in  the  common 
law  or  statute  law,  or  in  any  books  of  authority  whatever, 
any  allusion  to  such  reference;  and,  indeed,  what  tribu- 
nal can  be  conceived  more  uncertain,  fluctuating  and  un- 
satisfactory than  public  opinion?  It  is  even  difficult  to 
define  what  is  meant  by  the  words  '*  public  opinion." 

It  is  further  argued,  that  the  Courts  of  Law  are  inferior 
Courts  to  the  Court  of  Parliament  and  to  the  Court  of  the 
House  of  Commons,  and  cannot  form  any  judgment  as  to 
the  acts  and  resolutions  of  their  superiors.  I  admit  fully 
that  the  Court  of  Parliament  is  superior  to  the  Courts  of 
Law,  and  in  that  sense  they  are  inferior  Courts  ^  but  the 
House  of  Commons  by  itself  is  not  the  Court  of  Parliament. 

Further,  I  admit  that  the  House  of  Commons  being  one 
branch  of  the  legislature  to  which  legislatnre  belongs  the 
maLing  of  lawii  is  superior  in  dignity  to  the  Courts  of  hn\\\ 
10  whom  it  belongs  to  carry  those  laws  into  effect ;  and  in 
so  doing  of  necessity  to  interpret  and  ascertain  the  meaning 
of  those  laws<  It  is  superior  also  in  this,  that  it  is  the 
grand  inquest  of  the  nation,  and  may  inquire  into  all  alleged 
abuses  and  misconduct  in  any  quarter,  of  course  in  the 
Courts  of  Law  or  any  of  the  members  of  them;  but  it 
cannot  by  itself  correct  or  punish  any  sncli  abuses  or  mis- 
conduct; it  can  but  accuse  or  institute  proceedings  against 
the  supposed  delinquents  in  some  Court  of  Law,  or  con- 
jointly with  the  other  branches  of  the  legislature  may  re^ 
medy  the  mischief  by  a  new  law.  With  respect  to  the 
mterpretation  and  declaration  of  what  is  the  existing  law,  the 
House  of  Lords  is  doubtless  a  snperior  Court  to  the  Courts 
ofLaw»  and  those  Courts  are  bound  by  a  decision  of  the 
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House  of  Lords,  expressed  judiciallj  upon  a  writ  of 
error  or  appeal,  in  a  regular  action  at  law  or  suit  in 
equity ;  but  I  deny  that  a  mere  resolution  of  the  House  of 
Lords,  or  even  a  decision  of  that  House  in  a  suit  originally 
brought  there,  (if  any  such  thing  should  occur,  which  it 
never  will,  though  formerly  attempted),  would  be  binding 
upon  the  Courts  of  Law,  even  if  it  were  accompanied  by  a 
resolution  that  they  had  power  to  entertain  original  suits, 
much  less  can  a  resolution  of  the  House  of  Commons, 
which  is  not  a  Court  of  Judicature  for  the  decision  of  any 
question,  either  of  law  or  fact,  between  litigant  parties,  ex- 
cept in  regard  to  the  election  of  its  Members,  be  bindbg 
upon  the  Courts  of  Law;  and  it  should  be  observed,  that 
in  making  this  resolution,  the  House  of  Commons  was  not 
acting  as  a  Court  either  legislative,  judicial  or  inquisitorial, 
or  of  any  other  description.  It  seems  to  me,  therefore, 
that  the  superiority  of  the  House  of  Commons  has  really 
nothing  to  do  with  the  question. 

But  it  is  further  said,  that  the  Courts  of  Law  have  no 
knowledge  or  means  of  knowledge  as  to  the  lex  et  comue^ 
tudo  Parliamettti,  and  cannot  therefore  determme  any  ques- 
tion respecting  it.  And  yet  at  the  same  time  it  is  said  that 
the  lex  et  consuetudo  Parliamenti  are  part  of  the  law  of  the 
land,  and  this  Court  is  in  this  very  case  actually  called  upon 
by  the  defendants  to  pronounce  judgment  in  their  favour, 
upon  the  very  ground  that  thfeir  act  is  justified  by  that  very 
lex  et  consuetudo  Parliamenti^  of  which  the  Court  is  said 
to  be  invincibly  ignorant,  and  to  be  bound  to  take  the  law 
from  a  resolution  of  one  branch  of  the  Parliament  alone. 
In  other  words,  we  are  told  that  the  judgment  we  are  to 
pronounce  is  n6t  to  be  the  result  of  our  own  deliberate 
opinion  on  the  matter  before  us,  but  that  which  is  dictated 
to  us  by  a  resolution  of  the  House  of  Commons,  into  the 
grounds  and  validity  of  which  resolution  we  have  no  means 
of  inquiring,  and  are  indeed  forbidden  by  parliamentary  law 
to  inquire  at  all.  I  cannot  agree  to  that  position;  if  I  am 
to  pronounce  a  judgment  at  all  in  this  or  in  any  other  case. 
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it  must  and  shall  be  the  judgment  of  my  own  mind,  apply- 
ing the  law  of  the  land,  as  I  understand  it,  according  to  the 
best  of  my  abilities,  and  with  regard  to  the  oath  which  I 
have  taken,  to  administer  justice  truly  and  impartially.  But 
after  all,  there  is  nothing  so  mysterious  in  the  law  and  cus- 
tom of  Parliament,  so  far  at  least  as  the  rest  of  the  com- 
munity not  within  its  walls  is  concerned,  that  this  Court  may 
not  acquire  a  knowledge  of  it  in  the  same  manner  as  of  any 
other  branch  of  the  law.  In  the  margin  of  the  well-known 
passage  in  Lord  Code's  Fourth  Institute  (e),  it  is  said  to  be 
lex  ab  omnibus  qUiBrenda,  a  multis  ignorata,  a  paucis  cogniia. 
The  same  might  with  the  same  truth  be  said  of  any  other 
part  of  the  law.  Lord  Coke  says  in  the  same  place,  that  the 
High  Court  of  Parliament  suis  proprits  legibui  et  consuetU" 
dinibus  subsistii.  This  is  perfectly  correct  also,  when  applied 
to  the  internal  regulations  and  proceedings  of  Parliament, 
or  of  either  House ;  but  it  does  not  follow  that  it  is  so 
when  applied  to  any  power  it  may  claim  to  exercise  over 
the  rest  of  the  community.  It  is,  indeed,  quite  true  that 
the  members  of  each  House  of  Parliament  are  the  sole 
judges  whether  their  privileges  have  been  violated,  and 
whether  thereby  any  person  has  been  guilty  of  a  contempt 
of  their  authority,  and  so  they  must  necessarily  adjudicate 
on  the  extent  of  their  privileges.  All  the  cases  respecting 
commitments  by  the  House,  mostly  raised  upon  writs  of 
habeas  corpus,  and  collected  in  the  arguments  and  judg- 
ments in  Burdett  v.  Abbot  (b),  establish  at  the  most  only 
these  points,  that  the  House  of  Commons  has  power  to 
commit  for  contempt,  and  that  when  it  has  so  committed 
any  person,  the  Court  cannot  question  the  propriety  of  such 
commitment,  or  inquire  whether  the  person  committed  had 
been  gnilty  of  a  contempt  of  the  House,  in  the  same  man- 
ner as  this  Court  cannot  entertain  any  such  questions  if  the 
commitment  be  by  any  other  Court  having  power  to  com- 
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mit  for  contempt.  In  such  instances  there  is  an  adjudica- 
tion of  a  Court  of  competent  authority,  in  the  particular 
case^and  the  Court  which  is  desired  to  interfere  not  being  a 
Court  of  Error  or  of  Appeal,  cannot  entertain  the  question 
whether  the  authority  has  been  properly  exercised.  In 
order  to  make  cases  of  commitment  bear  upon  the  present, 
some  such  case  should  be  shown,  in  which  the  power  of 
the  House  of  Commons  to  commit  for  contempt  under  any 
circumstances  was  denied,  and  in  which  this  Court  had 
refused  to  enter  into  the  question  of  the  existence  of  that 
power;  but  no  such  case  can  be  found,  because  it  has 
always  been  held  that  the  House  had  such  power;  and  the 
point  attempted  to  be  raised  in  the  cases  of  commitment 
has  been  as  to  the  due  exercise  of  such  power.  The  other 
cases  which  have  been  cited  in  argument  relate  generally 
to  the  privileges  of  individual  members,  not  to  the  power 
of  the  House  itself,  acting  as  a  body ;  and  hence,  as  I  con- 
ceive, has  arisen  the  distinction  between  a  question  of  pri- 
vilege coming  directly  or  incidentally  before  a  Court  of  Law. 
It  may  be  difficult  to  apply  the  distinction ;  yet  it  is  obvious 
that  upon  an  application  for  a  writ  of  habeas  corpus  by  a 
person  committed  by  the  House,  the  question  of  the  power 
of  the  House  to  commit,  or  of  the  due  exercise  of  that 
power,  is  the  original  and  primary  matter  propounded  to 
the  Court,  and  arises  directly.  Now,  as  soon  as  it  appears 
that  the  House  has  committed  the  person  for  a  cause  within 
their  jurisdiction,  as,  for  instance,  for  a  contempt,  so  ad- 
judged to  be  by  them,  the  matter  has  passed  in  remjudi^ 
caiam  and  the  Court  before  which  the  party  is  brought  by 
writ  of  habeas  corpus  must  remand  him.  But  if  an  action 
be  brought  in  this  Court  for  a  matter  over  which  the  Court 
has  general  jurisdiction;  as,  for  instance,  for  a  libel,  or  for 
an  assault  and  imprisonment,  and  the  plea  first  declares 
that  the  authority  of  the  House  of  Commons,  or  its  powers, 
are  in  any  way  connected  with  the  case,  the  question  may  be 
said  to  arise  incidentally;  the  Court  must  give  some  judg- 
ment, must  somehow  dispose  of  the  question.    I  do  not. 
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to  me,  that  if  the  question  arises  in  tlie  progress  of  a  cause, 
the  Court  must  of  necessity  adjudicate  upon  it,  whether  it 
can  be  said  in  strict  propriety  of  language  to  arise  directly 
or  incidentally. 

I  do  not  purpose  to  go  through  ail  the  authorities  upon 
(his  part  of  the  subject,  which  have  been  already  exa- 
mined by  my  Lord,  but  to  confine  myself  to  a  few  of 
the  leading  cases.  Before,  however,  I  do  so,  I  would  ob- 
serve, that  privilege  and  power  appear  to  me  to  be  very 
different  things,  as  I  shall  have  occasion  to  observe  here- 
after, and  that  the  present  question  appears  to  me  to  relate 
to  the  powers  of  the  House  of  Commons,  and  not  to  its 
privileges f  properly  so  called. 

The  principal  case  is  Thorpes  case,  3 1  Henry  6.  I  can- 
not preteud,  after  all  the  observations  which  have  been 
made  upon  that  case  by  counsel  and  judges,  and  by  the 
Report  of  the  Committee  of  the  House  of  Commons,  on 
which  the  resolution  of  3 1st  May,  1837i  was  founded,  and 
to  which  we  have  been  referred  by  the  Attorney-General, 
to  throw  any  new  light  upon  the  real  grounds  of  the  answer 
there  first  delivered  by  the  judges.  With  all  deference  for 
ancient  authority,  it  appears  to  me  to  have  been  an  evasive 
answer,  probably  arising  from  the  circumstances  of  the 
times ;  but  if  that  be  not  so,  the  answer  being  given  in  the 
House  of  Lords  has  respect  to  the  situation  both  of  those 
who  proposed  the  question,  and  those  who  gave  the  an- 
swer, and  amounts  only  to  this, —  that  they,  the  judges, 
ought  not  to  be  called  upon  by  the  lords  in  Parliament  to 
inform  them  as  to  the  privileges  of  Parliament,  which  they 
must  themselves  know ;  but  it  is  nothing  like  a  disclaimer 
of  being  able  to  decide  any  such  question,  if  it  should  arise 
in  their  own  Courts;  and  as  to  that  part  of  their  answer  in 
which  they  speak  of  Parliament  being  able  to  make  that 
law  which  was  not  law,  it  is  plainly  beside  the  question 
proposed,  for  it  must  relate  to  the  power  of  the  three 
branches  of  the  legi*Iaiure  coiuuiriug,  ;iiui  iit>t  io  my  re&o- 
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lutions  of  any  one  of  them  separately,  or  even  of  any  two  of 
them ;  added  to  which,  they  do  actually  give  their  opinion  as 
to  what  they  would  hold  in  their  own  Courts,  and  the  Lords 
adopt  and  act  upon  it.  The  passages  in  Lord  Cokeys 
Fourth  Institute  rest  upon  Thorpes  case,  and  if  the  foun- 
dation fails,  the  superstructure  cannot  standi  however  cele- 
brated the  architect  may  be.  Expressions  are  certainly  to 
be  found  in  Rex  v.  Wright  (a),  which  appear  to  withdraw 
from  the  Courts  of  Law  all  power  of  noticing  the  publica- 
tion of  parliamentary  papers;  but  the  expressions  used  by 
Lord  Kenyon  appear  to  me  (I  say  it  with  hesitation,  pace 
tanti  viri)  to  be  quite  inconsistent;  and  I  am  at  k  loss  to 
know  on  what  ground  be  really  proceeded ;  whilst  Mr.  Jus- 
tice Lawrence  appears  to  have  considered  that  the  matter 
was  not  libellous,  let  it  be  published  by  whom  it  would ; 
and  it  is  to  be  observed,  that  it  did  not  appear  that  it  was 
published  by  order  of  the  House  of  Commons.  Again, 
the  authority  of  that  case  is  greatly  shaken  by  JRex  v.  Cree^ 
vey  {by,  and  even  if  that  was  not  so,  it  is  to  be  recollected 
that  the  motion  there  was  for  a  criminal  information,  which 
is  a  matter  of  discretion  and  not  of  right;  and  moreover  that 
the  doctrine  as  to  the  legality  of  publishing  proceedings  of 
courts  of  justice  was  then  recently  held,  without  those  qua- 
lifications and  restrictions  which,  as  I  think,  common  sense 
and  the  obvious  good  of  the  community  at  large  have  com- 
pelled the  judges  since  that  time  to  engraft  upon  it. 

On  the  other  hand,  the  cases  o( Donne  v.  Walsh(c),  Ryver 
V.  Cosin  (d),  and  Benyon  v.  Evelyn  (e),  show  that  the 
Courts  of  Law  have  taken  cognizance  of  such  questions,  and 
have  decided  contrary  to  the  known  claims  of  the  House  for 
its  members;  and  whether  it  be  true  or  not  that  Sir  Orlando 
Bridgman  made  a  gratuitous  and  unnecessary  display  in 
the  latter  case,  this  is  certain,  that  his  learned  and  laboured 
judgment  must  have  excited,  and  did  excite,  great  attention; 


(o)  8  T.  R.  293. 
{h)  IM .  &  S.  S73. 
(c)  1  Hats.  41. 


{d)  1  Hats.  49. 

(e)  O.  Bridgmao,  324. 
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and  yet  the  decision  was  acquiesced  in.  It  is  true  that  we 
have  no  evidence  of  the  direct  interference  of  the  House  in 
that  case,  neither  could  they  constitutionally  interfere  as  a 
body^  inasmuch  as  no  act  of  theirs,  as  a  body,  was  brought 
into  question;  but  no  one  doubts  that  the  claim  of  the 
member  was  in  reality  the  claim  of  the  House.  To  that 
case  may  be  added  Fitzharru's  case  (a),  and  that  of  the 
Duchess  of  Somerset  v.  Earl  of  Manchester  (&),  and  the 
memorable  cases  of  Ashl^  v.  White  {c),  Reg*  v.  Pati/{d), 
and  Knotty s*s  case(e).  I  do  not  mention  these  last  cases  as 
showing  that  the  jurisdiction  of  the  Courts  of  Law,  in  matters 
said  to  concern  the  privileges  of  Parliament,  has  been  con- 
ceded by  the  House  of  Commons,  but  as  showing  that  it 
has  not  been  decided  that  such  jurisdiction  in  no  case 
exists ;  and  in  Ashby  v.  White  (c)  there  was  strong  ground 
for  maintaining  that  the  House  of  Commons  had  exclusive 
jurisdiction  over  the  subject  as  a  Court  of  Judicature, 
though  I  think  not  sufficient  grounds :  whereas  on  the  present 
question  there  is  no  possible  ground  for  so  saying.  I  agree 
that  the  case  of  Rex  v.  Williams  (/)  is  not  to  be  relied  on. 
The  political  character  of  it,  the  violence  of  the  times,  and 
the  just  dread  of  arbitrary  power  in  the  Crown,  which  occa- 
sioned the  allusion  to  it  in  the  Bill  of  Rights,  deprive  it  of 
authority  as  a  solemn  judgment  of  the  Court.  Yet  it  is 
plain  that  the  Speaker  of  the  House  of  Commons  could 
not  be  justified,  even  under  the  law  of  privilege  as  declared 
by  the  resolution  of  the  31st  May,  1837,  in  publishing 
Dangerjield^s  Narrative,  which  was  no  part  of  the  pro- 
ceedings of  the  House ;  and  the  bare  authority  of  the  House 
could  alone  be  set  up  as  his  justification,  which  I  have 
already  shown  to  be  insufficient  for  that  purpose.  Another 
ground  may  be  taken  to  show  that  Rex  ▼•  Williams  (g) 
was  not  a  right  decision ;  that  the  thing  done  by  him,  viz. 
the  order  to  publish,  may  be  said  to  have  been  done  in 
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the  House,  and  so  not  to  be  cognizable  by  the  Courts  of 
Law.  Yet  the  man  himself,  for  whose  benefit  the  publica- 
tion took  place,  Daftgerfield,  was  committed  and  punished 
for  publishing  the  very  same  thing  out  of  the  House.  That 
which  was  reprobated  in  Williams's  case  was  the  prosecu- 
tion by  the  officer  of  the  Crown  of  the  Speaker  of  the 
House  for  an  act  done  by  him  as  such  Speaker.  The  legality 
of  such  an  act,  as  regarded  private  individuals,  was  in  no 
way  brought  under  review.  And  the  Bill  of  Rights  plainly 
points  at  prosecutions  for  proceedings  in  Parliament  only. 
1  do  not  particularly  advert  to  the  other  cases  cited  from 
Hatsell  and  other  books,  for  they  really  do  not  appear  to 
me  to  bear  materially  upon  this  part  of  the  case,  or  indeed 
upon  any  of  the  questions  raised  upon  this  record.  The 
supposed  mischief  of  an  appeal  to  the  House  of  Lords 
cannot  surely  prevent  this  Court  from  adjudicating  on 
the  question.  Indeed,  the  Attorney-General  asks  us  to 
pronounce  judgment  for  the  defendants,  because  the  House 
of  Commons  have  resolved  that  we  are  bound  to  do  so;  yet 
upon  that  judgment  a  writ  of  error  will  lie  just  as  much  as 
if  we  give  judgment  for  the  plaintiff.  To  avoid  such  in- 
convenience, if  it  be  important  to  do  so,  some  legal  mode 
should  have  been  found  of  making  it  unnecessary  for  us  to 
give  any  judgment  at  all,  but  no  such  mode  can  be  found. 
The  analogy  attempted  to  be  established  upon  the  argu- 
ment from  decisions  of  Courts  of  exclusive  jurisdiction  ap- 
pears to  me  not  to  hold  good.  The  instances  adduced  are 
in  respect  of  matters  admitted  to  be  within  the  exclusive 
jurisdiction  of  such  Courts,  whether  Ecclesiastical  or 
Courts  of  Admiralty,  or  Foreign  Courts,  and  in  which  they 
have  in  the  particular  case  come  to  a  decision,  and  so  the 
matter  hzs  pzssed  in  rem  judicatam;  but  none  have  been 
or  can  be  cited,  where  a  decision  of  any  of  those  Courts, 
that  a  particular  matter  is  within  its  exclusive  jurisdiction, 
has  been  allowed  to  be  binding  upon  other  Courts  as  to 
that  position,  and  to  oust  them  of  their  right  of  jurisdic- 
tion it  may  be  that  in  some  cases  there  is  concurrent  juris- 
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diction,  and,  as  I  have  before  observed,  the  resolution  of 
May,  1837«  cannot  be  considered  to  have  been  passed  by 
the  Hoase  of  Commons  as  a  Court  either  legislative,  judi- 
cial or  inquisitorial,  or  of  any  other  description.  Cases 
were  cited  by  the  Attorney-General  where  the  Court  of 
Exchequer  had  taken  from  the  other  Courts  of  Law  pro- 
ceedings pending  before  them;  but  they  were  cases  of  re* 
venae  belonging  by  the  king's  prerogative  peculiarly  to  that 
Court,  and  in  which  that  Court  had  confessedly  exclusive 
jurisdiction. 

Some  cases  were  also  cited  where  the  House  of  Lords 
had  compelled  parties  to  relinquish  proceedings  in  the 
Courts  of  Law  in  respect  of  matters  occurring  in  that 
House,  as  to  which  it  is  conceded  that  the  Courts  of  Law 
cannot  have  cognizance. 

It  is  further  argued  that,  if  this  Court  can  entertain  this 
question,  so  can  the  most  inferior  court  of  record  in  the 
kingdom,  where  the  matter  arises  within  its  jurisdiction;  I 
admit  it  to  be  so,  but  I  can  see  no  reason  why  the  mere  reso- 
lution of  the  House  should  preclude  an  inferior  Court  from 
the  inquiry  any  more  than  this  Court,  nor  can  I  see  any 
thing  derogatory  to  the  dignity  of  the  House  in  such  in- 
quiry. Upon  the  whole,  the  true  doctrine  appears  to  me 
to  be  this :  that  every  Court  in  which  an  action  is  brought 
upon  a  subject-matter  generally  and  primft  facie  within  its 
jurisdiction,  and  in  which  by  the  course  of  the  proceedings 
in  that  action  the  powers  and  privileges  and  jurisdiction  of 
another  Court  come  into  question,  must  of  necessity  deter- 
mine as  to  the  extent  of  those  powers,  privileges  and  juris- 
diction; that  the  decisions  of  that  Court,  whose  powers, 
privileges  and  jurisdiction  are  so  brought  into  question  as 
to  their  extent,  are  authorities,  and,  if  I  may  so  say,  evi- 
dences in  law  upon  the  subject,  but  not  conclusive.  In  the 
present  case,  therefore,  both  upon  principle  and  authority, 
I  conceive  that  this  Court  is  not  precluded  by  the  resolu- 
tion of  the  House  of  Commons  of  May  1837  from  inquiring 
into  the  legality  of  the  act  complained  of,  although  we  are 
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bound  to  treat  that  resolution  with  all  possible  respect,  and 
not  by  any  means  to  come  to  a  decision  contrary  to  that  reso- 
lution, unless  we  find  ourselves  compelled  to  do  so  by  the 
law  of  the  land,  gathered  from  the  principles  of  the  Common 
Law,  so  far  as  they  are  applicable  to  the  case,  and  from  the 
authority  of  decided  cases,  and  the  judgments  of  our  prede- 
cessors, if  any  be  found,  which  bear  upon  the  question. 

I  come,  then,  to  the  third  question :  whether  the  act  com- 
plained of  be  legal  or  not.  I  do  not  conceal  from  myself 
that,  in  considering  this  point,  the  resolution  of  the  House  of 
Commons  of  31st  May  1837  is  directly  called  in  question; 
but,  for  the  reasons  I  have  already  given,  I  am  of  opinion 
that  this  Court  is  not  only  competent,  but  bound,  to  con- 
sider the  validity  of  that  resolution,  paying  all  possible 
respect  and  giving  all  due  weight  to  the  authority  from  which 
it  emanates. 

The  privilege,  or  rather  power  (for  that  is  the  word  used), 
which  that  resolution  declares  to  be  an  essential  incident  to 
the  constitutional  functions  of  Parliament,  is  attempted  to 
be  supported — first,  by  showing  that  it  has  been  long 
exercised  and  acquiesced  in;  secondly,  that  it  is  absolutely 
necessary  to  the  legislative  and  inquisitorial  functions  of  the 
House. 

1st  As  to  exercise  and  acquiescence:  I  am  far  from 
saying  that,  in  order  to  support  any  privilege  or  practice 
of  Parliament,  or  of  either  House,  it  is  necessary  to  show 
that  such  privilege  or  practice  has  existed  from  time 
of  legal  memory.  That  point  was  disposed  of  by  Lord 
JElUnborough  in  the  course  of  the  argument  in  Burdeti  v. 
Abbot  (a).  Long  usage,  commencing  since  the  two  Houses 
sat  separately  (if,  indeed,  they  ever  sat  together,  as  to  which 
I  do  not  stop  to  inquire,  nor  when  they  separated,  as  being 
wholly  immaterial  to  this  question),  may  be  abundantly 
sufficient  to  establish  the  legality  of  such  privilege  .or 
practice. 


(a)  14  East,  1. 
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Now,  with  respect  to  the  exercise  of  the  power  in  ques- 
tioD,  I  conceive  that  such  exercise  is  matter  of  history,  and 
therefore  that  the  observation  of  Mr.  Attorney-General,  that 
he  ought  not  to  be  called  upon,  in  arguing  a  demurrer,  to 
prove  matter  oi  fact,  is  not  well-founded.  If  indeed  the 
plea  bad  stated  that  the  Commons'  House  of  Parliament 
had  been  used  to  exercise  this  power,  the  demurrer  would 
have  admitted  the  exercise ;  but  no  such  averment  appears 
upon  the  face  of  the  plea ;  and  the  historical  fact  of  the 
exercise  of  the  power  is  introduced  by  the  defendants' 
counsel  himself,  in  order  to  argue  thence  that  the  power 
must  be  legal.  The  onus  of  shewing  that  it  is  so  lies  upon 
the  defendants,  for  it  is  certainly  prim&  facie  contrary  to 
the  Common  Law.  It  is  very  remarkable  that  no  mention 
is  made  of  this  alleged  power  of  the  House  of  Commons  in 
any  book  of  authority,  or  by  any  text  writer.  It  is  no- 
where enumerated  among  the  privileges  or  powers  of  the 
House.  After  the  utmost  research  by  the  learned  counsel 
who  so  ably  argued  this  case,  he  has  not  furnished  us  with 
a  single  passage  from  any  author,  nor  have  I  found  any,  in 
which  even  a  hint  is  thrown  out  that  the  House  of  Com- 
mons has  power  to  order  defamatory  matter,  appearing 
upon  its  proceedings,  to  be  published,  and  to  protect  the 
publisher  from  the  consequences  which  generally  attach  to 
the  publication  of  such  matter.  Surely,  if  such  a  power  had 
really  existed,  some  notice  of  it  would  have  been  taken  by 
Haisell  or  Blacksione,  or  some  other  writer,  in  commenting 
upon  parliamentary  privilege,  and  the  absence  of  all  such 
notice  is  to  me  a  strong  circumstance  to  shew  that  it  really 
never  existed.  The  first  instance  of  the  House  printing 
any  thing  appears  to  have  been  in  the  year  1641.  It  is, 
indeed,  argued  by  Mr.  Attorney-General  that,  although  the 
votes  and  proceedings  of  the  House  do  not  appear  to  have 
been  printed  and  published  before  that  time,  yet  that, 
doubtless,  some  other  mode  of  publication,  either  at  the 
Sheriflfs'  Courts,  or  some  other  occasions  of  public  meeting, 
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must  have  been  adopted.  As  to  which  argument  I  must 
say  that  it  appears  to  me  to  be  a  purely  gratuitous  asser- 
tion,  without  the  semblance  of  probability.  Acts  of  Par- 
liament, that  is,  new  laws,  appear  to  have  been  so  promul- 
gated; but  there  is  not  a  trace  to  be  found,  that  I  am 
aware  of,  of  the  votes  and  proceedings  of  either  House 
separately  having  been  so  dealt  with.  The  exercise  of  this 
power  cannot  therefore  be  said  to  have  commenced  earlier 
than  1641,  a  most  suspicious  time  in  the  history  of  this 
country  for  the  acquisition  of  a  new  power  by  the  House  of 
Commons.  From  1641  to  1680  it  appears  that  specific 
votes  and  proceedings  only  were  printed  from  time  to  time 
by  special  resolutions.  The  papers  first  printed  appear  to 
relate  entirely  to  the  contest  between  the  King  and  the 
House,  and  were,  no  doubt,  intended  for  general  circula- 
tion ;  but  surely  it  is  impossible  to  contend  that  a  practice, 
arising  out  of  the  unfortunate  and  violent  state  of  the  times, 
can  be  supported,  unless  other  reasons,  applicable  to  quiet 
and  ordinary  times,  can  be  assigned  for  its  continuance.  In 
1680  the  first  general  order  for  printing  the  votes  and  pro- 
ceedings of  the  House  is  made,  and,  with  the  exception  of 
a  short  time  during  the  year  1702,  has  been  continued  to 
the  present  time.  The  votes  and  proceedings  so  printed 
appear  also  to  have  been  sold  during  that  time,  whether  as 
a  perquisite  of  the  ofiicers  or  not  is  perhaps  not  very  ma* 
terial,  and  no  question  has  arisen  respecting  the  legality  of 
the  practice.  The  votes  and  proceedings  so  printed,  ap- 
pear to  have  been  recognized  by  the  House  of  Lords  as 
authentic  documents,  upon  which,  however,  I  do  not  see 
that  much  stress  can  be  laid,  inasmuch  as  the  fact  of  their 
being  printed  under  the  order  of  the  House  of  Commons 
must  of  necessity  authenticate  them,  whether  it  were  legal 
so  to  print  them  or  not.  These  votes  and  proceedings 
are  quite  distinct  from  Reports  and  Miscellaneous  Papers 
printed  for  the  House,  and  do  not  seem  to  have  contained 
at  any  time  matters  defamatory  to  private  individuals,  and 
therefore  the  absence  of  any  attempt  to  question  their  le- 
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gality  can  hardly  be  treated  as  any  acquiescence ;  no  one 
was  aggrieved. 

With  respect  to  Reports  and  Miscellaneous  Papers 
printed  for  the  use  of  the  House,  it  appears  that  no  general 
order  for  their  publication  and  sale  was  made  until  the  re- 
solution of  1835,  set  out  in  the  plea  in  this  action.  Many 
resolutions  were  passed  from  time  to  time  as  to  printing 
and  publishing  specific  papers^  and  many  of  those  papers 
were  of  such  a  nature  that  private  individuals  may  have  felt 
themselves  aggrieved,  and  may  have  found  in  them  matters 
defamatory  to  themselves,  for  which  actions  at  law  might 
plainly  have  been  maintained,  if  published  under  ordinary 
circumstances  unconnected  with  the  House ;  and  it  is,  as  I 
apprehend,  upon  the  absence  of  any  trace  of  such  actions 
with  respect  to  such  papers,  that  the  ai^ument  with  regard 
to  acquiescence  mainly  rests.  The  argument  is  undoubt- 
edly entitled  to  consideration ;  it  has  been  frequently  used 
in  other  cases ;  and  much  weight  has  been*  given  to  it  by 
great  authorities,  particularly  by  Mr.  Justice  BuUer,  in  the 
case  of  Le  Caux  v.  Eden  (o) ;  but  it  is  obvious  that  the 
weight  of  it  much  depends  upon  the  nature  of  the  injury 
sustained,  the  relative  power  of  the  person  inflicting  it,  and 
the  person  sustaining  it,  and  the  greater  or  less  difficulties 
with  which  the  remedy  is  surrounded.  If  these  points  be 
attended  to,  it  is  hardly  possible  to  imagine  a  case  less  likely 
to  be  brought  forward  than  that  of  a  man  who  found  that 
he  was  defamed  in  a  paper  published  by  the  order  of  the 
House  of  Commons,  as  part  of  their  proceedings ;  not  to 
mention  that,  in  very  many  instances,  especially  if  due  dis- 
crimination was  exercised,  as  I  cannot  help  thinking  was 
formerly  the  case,  the  defamatory  matter  was  strictly  true, 
and  therefore  an  action  would  be  useless^  and  criminal  pro- 
ceedings equally  so,  as  regarded  any  remuneration  to  the 
party  complaining.  The  fear  of  contending  with  so  power- 
ful a  body  must  operate  very  strongly  in  deterring  persons 
from  bringing  actions,  and  may  well  account  for  the  attempt 

(a)  S  Doogl.  594.. 
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never  having  been  made.  In  the  case  of  Lake  v.  King  (a), 
indeed,  the  attempt  was  made  to  render  a  petitioner  to  the 
House  of  Commons  liable  In  damages  to  a  person  who 
was  defamed  in  his  petition,  which  he  had  printed  for  circu- 
lation amongst  the  members  of  the  House.  The  action 
was  held  not  to  lie,  the  distribution  of  the  publication 
having  been  confined  to  the  members  of  the  House.  The 
exercise  of  the  power  by  the  House  until  1835  appears 
to  have  been  by  special  order,  directing  sometimes  that 
papers  be  printed  for  the  use  of  the  House;  sometimes  that 
they  be  printed  (generally);  sometimes  that  they  be  also 
published ;  and  they  appear  to  have  been  sold  by  officers  of 
the  House  as  a  perquisite,  until,  in  1835,  the  resolution  set 
out  in  the  plea  was  come  to,  that  they  should  be  sold  by 
the  defendants  to  the  public  in  general ;  the  object  being, 
so  far  as  it  can  be  collected  from  the  resolution,  to  defray 
the  expenses  of  printing  that  which  was  requisite  for  the 
use  of  the  members,  not  to  give  an;  important  or  necessary 
information  to  the  constituents  of  the  different  members  of 
the  House. 

It  is  said  that  the  House  of  Lords  has  constantly  ordered 
the  printing  apd  publishing  of  papers  and  proceedings,  and 
that  no  instance  occurs  of  any  action  having  been  brought 
against  the  publisher.  The  same  observations  apply  to 
such  practice  in  that  House  as  have  already  been  urged 
with  respect  to  the  House  of  Commons,  except  as  relating 
to  trials  in  the  House  of  Lords.  They  are  proceedings  in 
an  open  Court  of  Justice,  and  may  properly  be  considered 
under  the  second  ground  on  which  this  power  is  supposed 
to  exist,  namely,  the  necessity  for  it. 

Beyond  all  dispute,  it  is  necessary  that  the  proceedings 
of  each  House  of  Parliament  should  be  entirely  free  and 
unshackled,  that  whatever  is  done  or  said  in  either  House 
should  not  be  liable  to  examination  elsewhere.  Therefore 
no  order  of  either  House  can  itself  be  treated  as  a  libel,  as 
the  Attomey*General  supposed  it  might  if  his  action  would 

(a)  1  Saand.  131. 
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He.    No  such  consequence  will  follow.    The  power  claimed 

is  said  to  be  necessary  to  the  due  performance  both  of  the     J'^^'^^ 

.         .  .  T  Stockdale 

legislative  and  inquisitorial  functions  of  the  House.     In  aH  v. 

the  cases  and  authorities^  from  the  earliest  times  hitherto,     ^od  othcw. 
the  powers  which  have  been  claimed  by  the  House  of  Com-    Patutan  J. 
mens  for  itself  and  its  members,  in  relation  to  the  rest  of 
the  community,  have  been  either  some  privilege,  properly 
to  called,   i.  e.  an  exemption   from   some   duty,  burden, 
attendance  or  liability  to  which  others  are  subject ;  or  the 
power  of  sending  for  and  examining  all  persons  and  things, 
and  the  punishing  all  contempts  committed  against  their 
authority.     Both  of  these  powers  'proceed  on  the  same 
ground,  viz.  the  necessity  that  the  House  of  Commons  and 
the  members  thereof  should  in  no  way  be  obstructed  in  the 
performance  of  their  high  and  important  duties ;  and  that  if 
the  House  be  so  obstructed,  either  collectively  or  in  the 
persons  of  the  individual  members,  the  remedy  should  be  in 
its  own  hands  and  immediate,  without  the  delay  of  resorting 
to  the  ordinary  tribunals  of  the  country.     Hence  liberty  of 
speech  within  the  walls  of  the  House,  freedom  from  arrest, 
and  from  some  other  restraints  and  duties  during  the  sitting 
of  Parliament,  and  for  a  reasonable  time  before,  and  after  its 
sitting,  (with  the  exception  of  treason,  felony  and  breach  of 
the  peace,)  which,  although  the  privileges  properly  so  styled 
of  the  individual  members,  are  yet  the  privileges  of  the 
House.     Hence  the  power  of  committing  for  contempt 
those  who  obstruct  their  proceedings,  either  directly  by 
attacks  upon  the  body  or  any  of  its  members,  or  indirectly 
by  vilifying  or  otherwise   opposing   its  lawful  authority. 
Cases  have  frequently  arisen  in  which  the  extent  and  exer- 
cise of  these  privileges  and  powers  have  come  in  question, 
and  I  believe  that  all  such  cases  will  be  found  to  range 
themselves  under  one  of  the  two  heads  I  have  mentioned. 
Bat  this  is,  I  believe,  the  first  time  in  which  a  question  has 
arisen  as  to  the  power  of  the  House  to  authorize  an  act 
prejudicial  to  an  individual  who  has  neither  directly  nor 
indirectly  obstructed  the  proceedings  of  the  House,  and  is 
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in  DO  way  amenable  to  its  authority.  The  decision  of  Lake 
V.  King(a)f  which  I  mentioned  befoi:e,  proceeded  on  similar 
grounds  of  necessity.  Every  facility  ought  undoubtedly  to 
be  given  to  all  persons  applying  to  either  House  of  Parlia- 
ment,  or  to  any  Court  of  Justice,  for  the  redress  of  any 
alleged  grievance,  and  it  would  be  most  inconvenient  to 
hold  such  persons  liable  to  actions  for  any  thing  contained 
in  such  applications  as  libel ;  but  when  those  who  are  ap- 
plied to  circulate  generally  by  sale  such  defamatory  matters, 
the  case  assumes  a  very  different  character.  In  the  case  of 
Fairman  v.  Ives  {b),  a  petition,  addressed  by  the  creditor  of 
an  officer  in  the  army  to  Lord  PalmerUon,  the  Secretary  at 
War,  was  held  not  to  be  actionable,  although  containing 
defamatory  matter.  But  can  it  be  doubted  that,  if  Lord 
Palmerston  bad  ordered  it  to  be  published,  the  publisher 
would  have  been  liable  to  an  action,  or  can  it  be  contended 
that  the  Secretary  of  State,  to;  whom  the  report  and  reply 
on  which  this  action  is  brought  were  by  act  of  parliament 
directed  to  be  sent,  to  be  by  him  laid  before  the  Parliament, 
would  have  been  justified  in  publishing  them  ?  And,  if  not, 
why  should  the  House  of  Commons  be  at  liberty  to  do  so? 
In  the  same  manner  the  protection  of  all  confidential  com- 
munications extends  no  further  than  the  necessity  of  each 
particular  case  requires.  It  is  said  that  if  papers,  however 
defamatory,  must  needs  be  printed  for  the  use  of  the  mem- 
bers, as  it  is  plain  they  must,  and  the  point  is  not  disputed, 
their  further  circulation  cannot  be  avoided ;  for  what  is  to 
be  done  with  the  copies  upon  a  dissolution  of  Parliament, 
or  upon  the  death  or  retirement  of  a  member  i  The  an- 
swer is  obvious ;  the  copy  of  such  defamatory  matter  ought 
to  be  destroyed,  as  it  can  no  longer  be  used  for  the  purpose 
for  which  it  was  intended;  at  all  events  it  must  not  be 
communicated  to  others.  But  it  is  said  that  the  constitu- 
ents have  a  right  to  watch  over  the  conduct  of  their  repre- 
sentatives, and  therefore  to  know  what  passes  in  the  House. 


(a)  1  Saand.  131. 
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The  House  itself  is  of  a  different  opinion ;  for  it  is  only  by 
saflerance  that  any  one  is  allowed  to  be  present  at  its  de- 
bates; it  is  only  by  sufferance  that  the  debates  are  allowed 
to  be  published ;  and  it  is  only  by  the  special  permission  of 
the  House  that  its  votes  and  proceedings  and  papers  are 
communicated  to  the  public,  and  that  in  the  manner  in 
which  they  think  fit  to  order.  If  the  constituents  had  a 
right  to  know  all  that  passes,  or  if  the  House  of  Commons 
were  an  open  Court,  then,  indeed,  there  might  be  some 
colour  for  saying  that  it  was  necessary  to  publish  all  its 
proceedings.  It  is  upon  the  ground  that  Courts  of  Justice 
are  open  to  the  public,  that  what  passes  there  is  public  at 
the  time,  and  that  it  is  important  that  all  persons  should  be 
able  to  scrutinize  what  is  there  done,  that  the  publication  of 
every  thing  which  there  passes  has  been  thought  to  be  law- 
ful. I  for  one  do  not  go  that  lengthj  but  think,  with  some 
judges  of  great  name  who  have  gone  before  me,  that  the 
doctrine  is  to  be  taken  with  much  limitation:  but  I  feel 
sure  that  it  cannot  apply  to  a  Court  which  is  not  open, 
whose  proceedings,  in  contemplation  of  law,  are  secret  at 
the  time  they  take  place,  and  to  whom  ex  parte  statements, 
often  grossly  defamatory,  are  made,  without  the  defamed 
persons  having  any  opportunity  of  being  heard,  and,  indeed, 
often  without  the  possibility  of  any  inquiry  behig  instituted ; 
and  it  is  not  impossible,  if  such  indiscriminate  publication 
and  sale  be  continued  by  the  House  of  Commons,  that  pe- 
titions, containing  the  grossest  libels  against  the  most  inno- 
cent individuals,  may  be  purposely  and  maliciously  presented 
to  that  Honourable  House  by  persons  who  seek  to  publish 
and  sell  them  with  impunity,  and  to  make  the  House  most 
unconsciously  the  instrument  of  circulating  their  slander. 
It  is  the  nature  of  the  proceedings  themselves  which  justi- 
fies, if  at  all,  the  publication  of  what  passes  in  a  Court  of 
Justice,  and  any  person  may  therefore  publish  them;  but 
the  proceedings  of  the  House  of  Commons  cannot  be  pub- 
lished without  the  authority  of  the  House.  The  right  to 
publish  does  not  result  from  the  nature  of  the  thing  pub- 
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lishedi  but  from  the  leave  obtained  from  the  House ;  and 
this  alone  shews  that  it  cannot  be  matter  of  necessity  for 
the  information  of  the  constituents.  I  do  not  say  that  it 
may  not  be  conducive  to  the  public  interests  to  inform  the 
world  at  large  of  much  that  passes  in  the  House,  but  I  do 
say  that  it  cannot  be  conducive  to  the  public  interests  to 
circulate  private  slander ;  and  that,  in  the  exercise  of  a  due 
discrimination  as  to  what  part  of  its  proceedings  shall  be 
published,  the  House  of  Commons  is  bound  to  take  care 
that  such  private  slander  be  not  circulated  by  its  authority. 

But  it  is  said  to  be  necessary,  in  order  to  obtain  the 
requisite  information  for  the  members  in  any  legislative  or 
inquisitorial  measure.  This  ground  is  still  less  tenable:  the 
House  is  armed  with  ample  powers  to  send  for  all  persons* 
who  can  give  them  information,  either  before  a  committee 
or  at  the  bar  of  the  House.  It  can  never  be  necessary  to 
sell  indiscriminately  to  every  body,  in  order  to  take  the 
chance  of  some  person  volunteering  information  to  the 
House.  Will  it  be  said  that  any  one  ever  did  volunteer 
information  in  consequence  of  such  publications  by  the 
House,  or  that  the  House  ever  waited  and  paused  in  its 
deliberations  or  its  votes,  in  order  to  see  whether  any  one 
would  so  volunteer  ?  It  is  not  pretended  that  such  has  been 
the  fact.  Whether  any  individual  member  might  or  might 
not  be  justified  in  communicating  to  some  persona  out  of 
the  House  defamatory  matter  printed  for  the  use  of  the 
House  I  cannot  pretend  to  say.  Probably,  upon  any  such 
question  arising,  the  decision  will  lie  with  a  jury ;  but  I 
would  by  no  means  bind  myself  to  any  opinion  on  that  sub* 
ject.  This  is  the  case  of  an  open  sale  to  all  who  choose  to 
buy,  not  justified  by  any  peculiar  circumstances  attending 
this  case  above  others. 

Where  then  is  the  necessity  for  this  power  i  Privileges* 
that  is,  immunities  and  safeguards,  are  necessary  for  the 
protection  of  the  House  of  Commons  in  the  exercise  of  its 
high  functions.  All  the  subjects  of  this  realm  have  derived, 
are  deriving,  and  I  trust  and  believe  will  continue  to  derive, 
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(be  greatest  benefits  from  the  exercise  of  those  functions. 
All  persons  ought  to  be  very  tender  in  preserving  to  the 
House  all  privileges  which  may  be  necessary  for  their  exer- 
eise^  m6  to  place  the  most  implicit  confidence  in  their 
representatives  as  to  the  due  exercise  of  those  privileges. 
But  powety  and  especially  the  power  of  invading  the  rights 
of  others,  is  a  very  difierent  thing;  it  is  to  be  regarded^  not 
with  tenderness,  but  with  jealousy,  and,  unless  the  legality 
of  it  be  most  clearly  established,  those  who  act  under  it 
must  be  answerable  for  the  consequences.  The  onus  of 
shewing  the  existebce  and  legality  of  the  power  now 
claimed  lies  upon  the  defendants :  it  appears  to  me,  after  a 
full  and  anxious  consideration  of  the  reasons  and  authorities 
adduced  by  the  Attorney-General  in  his  learned  argument, 
and  after  much  reflection  upon  the  subject,  that  they  have 
entirely  failed  to  do  so ;  and  I  am  therefore  of  opinion  that 
the  ptaiotifi^  is  entitled  to  our  judgment  in  his  favour. 
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Coleridge  J. — I  concur  with  the  rest  of  the  Court  in 
thinking  that  this  plea  discloses  no  sufficient  answer  to  the 
declaration ;  and  if  my  brother  Patteson,  after  the  full  and 
satisfactory  discussion  which  the  question  had  then  re- 
ceived, felt  reluctant  to  state  his  reasons  at  length,  it  may 
well  be  seen  how  much  more  ground  there  is  now  for  me 
to  desire  that  I  might  be  allowed  simply  to  express  my 
concurrence :  but  the  unusual  importance  of  the  principles 
involved  in  the  decision,  and  the  profound  respect  due  to 
those  whose  privileges  are  said  to  be  at  stake  in  the  cause, 
seem  to  require  that  I  also  should  state  the  reasoning  by 
which  I  have  arrived  at  this  conclusion;  and  I  have  the 
consolation  at  least  to  feel  certain,  that  I  cannot  weaken  the 
just  effect  upon  this  audience  of  what  has  already  been 
stated.  I  shall  not,  however,  think  it  necessary  to  notice 
all  the  points  which  have  been  made,  or  to  comment  on 
more  than  a  few  of  the  authorities  cited  in  the  argument. 
It  would  indeed  be  impossible  to  do  this  within  any  now 
reasonable  bounds;  and  in  my  opinion  the  questions  on 
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which  the  cause  must  turn  are  so  elementary,  whatever  dif- 
ficulty there  may  be  in  them,  that  they  must  after  all  be 
decided  chiefly  upon  principle. 

Two  great  questions  have  been  discussed  upon  the  argu- 
ment, and  I  shall  consider  the  plea  as  sufficiently  raising 
them  in  substance,  although  I  cannot  say  that  they  are 
raised  so  simply  and  unambiguously  as  I  should  have  ex- 
pected, as  well  from  the  great  learning,  ability  and  industry 
employed  in  framing  it,  as  from  the  dignity  of  that  high 
body  on  behalf  of  which  we  are  informed  that  it  has  been 
pleaded.  The  first  and  immeasurably  the  more  important 
of  these  is,  whether  it  be  competent  to  the  Court,  after  the 
disclosure  by  the  plea  that  the  House  of  Commons  has  de- 
clared itself  to  have  the  power  of  publishing  any  report, 
vote  or  proceeding,  the  publication  whereof  it  deems  neces- 
sary or  conducive  to  the  public  interests,  to  inquire  whether 
by  law  the  House  has  such  power.  Altliough  not  in  form 
a  plea  to  the  jurisdiction,  and  wanting  one  essential  incident 
to  such  a  plea,  if  we  answer  this  question  in  the  affirmative, 
it  would  in  effect  lead  to  much  the  same  consequences ;  we 
should  not  indeed  dismiss  the  plaintiff  from  our  Court  to 
another  tribunal  competent  to  give  him  relief,  for  none  such 
is  alleged  to  exist,  but  we  should  give  judgment  against  him 
ministerially,  rather  than  judicially,  on  the  ground  that  the 
act  complained  of  was  done  in  the  exercise  of  a  power  as 
to  which  the  whole  jurisdiction,  both  to  declare  its  exist- 
ence and  to  decide  on  the  propriety  of  its  exercise  in  the 
individual  case,  was  beyond  our  competence,  and  exclu- 
sively in  the  body  by  whom  the  very  act  was  done.  Ac- 
cording to  this  rfi-gument,  the  plea  in  form  leaves  a  matter 
for  our  decision,  but  in  substance  prescribes  conclusively 
the  judgment  to  be  pronounced. 

It  must  be  admitted  that  this  is  a  very  startling  conclu- 
sion; and  certainly  it  must  not  be  confounded  with  cases  to 
which  it  has  been  likened,  where  the  question  in  a  cause 
turning  upon  foreign  law,  or  any  of  those  branches  of  our 
own  law  administered  in  Courts  of  peculiar  jurisdiction,  we 
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decide  it  not  according  to  the  common  law,  but  according         i839. 
to  what  we  suppose  would  have  been  the  decision  in  the 
foreign  or  the  peculiar  Court.     We  are  undoubtedly  bound 
so  to  do :  in  one  sense  we  have  no  discretion  to  do  otherwise;      ^^"'j^**^ 
that  is,  we  cannot  be  influenced  by  any  consideration,  whe- 
ther that  decision  would  be  satisfactory  to  our  own  minds  as      ^      ^^   ' 
English  or  common  lawyers;  but  still  we  exercise  a  judicial 
discretion,  the  same  in  kind  as  in  deciding  on  a  question  of 
the  common  or  statute  law ;  for  we  inquire,  by  such  lights 
as  we  can  procure,  what  that  law  foreign  or  peculiar  may 
be,  and,  when  we  have  ascertained  it,  we  apply  the  facts  to 
it,  and  decide  accordingly.     Neither,  again,  is  this  to  be 
confounded  with  cases  in  which,  after  an  adjudication  by  a 
foreign  or  peculiar  Court  upon  the  same  facts  between  the 
same  parties,  one  shall  bring  the  other  before  us  in  the  way 
of  original  suit;  then,  indeed,  and  upon  a  distinct  principle, 
if  the  fact  of  such  adjudication  be  properly  pleaded  and 
proved  or  admitted,  the  further  agitation  of  the  question 
will  not  be  permitted;  we  do  not  profess  to  decide  upon 
the  merits  of  the  case — the  existence  of  the  former  judg** 
ment  in  full  force  is  by  our  own  law  itself  a  legal  bar  to  the 
second  recovery  or  a  new  agitation  of  the  matter.     We  are 
now,  however,  called  upon  to  abstain  from  all  inquiry  in  a 
case  in  which  the  existence  of  the  law  is  not  substantively 
alleged  in  the  plea  (for  as  the  House,  it  is  aidmitted,  cannot 
make  the  law,  the  resolution  declaring  it  is  only  evidence  of 
its  existence,  and  not  an  allegation  of  it),  where  it  does  not 
appear  that  the  particular  facts  have  ever  been  adjudicated 
on,  and  where  the  particular  order,  under  which  the  act 
complained  of  was  done,  is  not  distinctly  brought  within 
the  law  as  said  to  have  been  declared. 

Ail  this,  however,  has  been  maintained  upon  the  footing 
of  privilege.  It  is  said  that  the  Commons  have  declared 
that  they  have  this  privilege,  and  the  act  has  been  done  in 
the  exercise  of  the  privilege ;  but  a  Court  of  Law  can  nei*- 
ther  inquire  whether  they  have  the  privilege,  nor  whether 
the  case  falls  within  it,  because  the  House  of  Commons 
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alone  is  to  judge  of  lU  own  pmileges;  the  Court,  lher«fore» 
to  use  tbe  wordo  of  the  Attorncy-Geoeral,  ''  has  nothing  to 
do  but  to  give  judgment  for  the  defendants-'* 

Now  it  will  be  observed  that  one  and  the  same  reason^ 
in  terms,  is  here  assigned  for  two  widely  differing  conclu- 
sions, and  it  may  therefore  well  be  that  the  proposition  may 
have  two  different  senses,  and  be  true  in  one  though  false  in 
the  other.  No  one  in  the  least  degree  acquainted  with  the 
constitution  of  the  country  will  doubt  that  in  one  sense  the 
House  alone  is  to  judge  of  its  own  privileges;  that  in  the 
case  of  a  recognized  privilege  the  House  alone  can  judge 
whether  it  has  been  infringed,  and  how  the  breach  is  to  be 
punished.  This  concession,  however,  will  not  satisfy  the 
advocates  of  privilege,  nor  the  exigencies  of  the  defendants' 
case.  The  Attorney-General  contends  that  the  House  is 
alone  and  exclusively  judge  of  its  own  privileges,  in  the 
sense  that  it  alone  is  competent  to  declare  their  number  and 
extent,  and  that  whatever  the  House  shall  resolve  to  be  a 
privilege,  is,  by  snch  resolution,  conclusively  demons^ated 
to  have  been  so  immemorially. 

This  proposition  must  be  tried  by  the  tests  of  principle 
and  authority.  And  first,  it  is  not  immaterial  to  observe 
that  privileges,  though  various  in  their  kinds  and  effects,  are 
all  understood  to  be  comprehended  within  the  proposition ; 
and  I  at  once  admit  that  no  distinction  can  be  made;  for  all 
privileges  must  be  ultimately  referred  to  the  same  source,— 
the  effective  discharge  of  those  duties  which,  by  the  consti* 
tution,  are  cast  upon  the  House  of  Commons.  At  the  same 
time  it  is  obvious  that,  in  effect  and  in  feeling,  those  privi- 
leges which  become  personal  immunities  to  individual 
members,  and  those  which  are  public  and  can  be  exercised 
only  by  the  whole  body  in  discharge  of  some  public  duty, 
are  very  different;  and  when  we  are  considering  on  princi- 
ple the  reasonableness  of  the  proposition  contended  for,  it 
must  not  be  laid  out  of  sight  that  the  same  rule  is  to  be 
extended  to  that  which  the  pride,  the  passions  and  the  self- 
interest  of  members  may  naturally  be  tempted  to  extend. 
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and  to  that  which  Ihe  whole  body,  for  the  efficient  discharge        1839. 
of  its  great  public  duties,  may  have  thought  it  requisite  to    ^^^"''^ 
demand  of  the  Constitution.  That  this  is  not  an  idle  appre*  «. 

hension  the  cases  cited  from  the  journals  by  the  plaintiflf 's     ^^"!^era 
counsel  abundantly  demonstrate. 

I  next  observe  that  the  power  to  make  any  new  privilege 
has  been,  as  was  necessary,  distinctly  disclaimed.  The 
House,  it  is  said,  only  acts  judicially  in  declaring  the  Law 
of  Parliament.  We  must,  however,  look  to  the  substance  of 
things;  and  as  that  cannot  be  done  indirectly  which  it  is 
unlawful  to  do  directly,  if  it  shall  appear  that  the  power 
claimed  is  in  effect  equivalent  to  that  which  is  disclaimed, 
a  strong  presumption  at  least  is  raised  against  the  validity 
of  the  claim.  Now  what,  in  effect,  is  the  right  to  declare 
the  extent  of  privilege  conclusively  but  irresponsible  and 
uncontrollable  power  to  make  it  ?  At  present  we  know,  or 
we  fancy  we  know,  the  limits  of  privilege,  in  certain  cases  at 
least :  for  example,  we  have  been  taught  that  the  House  of 
Commons  cannot  administer  an  oath  to  a  witness.  Let  me 
suppose  the  House  to  resolve  to-morrow  that  it  has  the 
power  to  do  so,  and  that  it  is  a  breach  of  privilege  to  deny 
it; — ^if  the  Attomey-Generars  argument  be  correct,  that 
power  not  merely  is  thenceforth,  but  from  time  immemorial 
has  been  inherent  in  the  House;  and  every  judge  and  lawyer 
must  forget  all  that  be  has  learned  before,  and  is  forbidden 
to  inquire  even  into  the  previous  acts  or  declarations  of  the 
sane  branch  of  the  legislature  upon  the  same  subject. 
Although  the  Journals  of  the  House  might  teem  with  con- 
clnsive  proof  that  no  such  power  existed,  it  would  not  be 
lawful  for  this  Court  to  borrow  light  from  them ;  it  must 
acquiesce  in  the  new  declaration,  and  deny  its  relief  to  any 
one  suffering  under  it.  Yet  what  would  be  in  effect  the 
result,  but  that  the  House  would  have  thus  acquired  for 
itself  a  power,  which  no  lawyer  could  doubt  it  did  not  pos- 
sess before?  I  have  put  a  case  drawn  from  within  the 
range  of  those  which  fall  under  the  admitted  province  of 
privilege;  but  the  same  reasoning  will  apply  to  cases  en- 
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1839.  tirely  unconnected  with  it,  cases  which  have  realljf  nothing 
to  do  with  the  duties  or  proceedings  of  the  House.  It 
would  be  easy  to  put  striking  instances  of  this  kind,  but 
^'Jit^  they  may  be  summed  up  at  once,  and  without  the  least 
exaggeration,  in  the  remark,  that  there  is  nothing  dear  to  us, 
our  property,  liberty,  lives  or  characters,  which,  if  this 
proposition  be  true,  is  not  6y  the  comtiiulion  of  the  country 
placed  at  the  mercy  of  the  resolutions  of  a  single  branch  of 
tlie  legislature.  Three  answers,  however,  are  made  to  such 
a  supposition  ; — first,  it  is  said  that  paramount  and  irrespon- 
sible power  must  be  lodged  somewhere,  and  that  it  can 
nowhere  be  so  safely  lodged  as  with  the  representatives  of 
the  people ;  secondly,  that  it  is  not  seemly  to  presume,  nor 
sound  to  argue  from  presumed  abuses  of  power  by  so  au- 
gust a  body;  thirdly,  that  in  truth  what  has  been  urged  by 
way  of  objection  with  regard  to  the  House  of  Commons 
might  equally  be  said  in  the  matter  of  contempts  of  this  or 
any  other  court  of  judicature. 

As  to  the  first,  I  would  observe  that  by  the  theory  of  the 
advocates  for  privilege,  they  cannot  aigue  this  as  a  question 
of  poM'er;  they  limit  themselves  in  terms  to  jurisdiction; 
they  claim  only  an  absolute  jurisdiction  ;  I  answer  that 
is  in  effect  uncontrollable  power :  if  they  reply  by  an  ad- 
mission and  a  justification  of  that  which  I  object,  they  must 
at  least  abandon  their  disclaimer  of  it,  and  acknowledge 
that  they  do  in  effect  contend  for  the  right,  not  merely  to 
declare,  but  to  make,  privilege.  But  if  they  justify  the  claim 
by  asserting  that  absolute  and  irresponsible  power  must  be 
lodged  somewhere,  and  that  it  can  nowhere  be  so  safely 
lodged  as  with  the  Representatives  of  the  People,  I  take 
leave  respectfully  to  dissent  from  both  branches  of  the  pro- 
position.  As  to  the  first,  1  will  not  waste  time  by  examining 
those  extreme  cases  with  regard  even  to  the  entire  Legisla- 
ture, on  which,  according  to  the  theory  of  the  Constitution, 
even  its  so-called  omnipotence  is  limited ;  cases  wisely  not 
specified,  nor  in  terms  provided  for;  because  they  are  be- 
yond the  Constitution,  and   when  they  unhappily  arise 
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resolve  society  into  its  original  elements.  But  if  the  asser- 
tion be  applied  to  any  body  in  the  state,  or  any  Court  for 
the  administration  of  justice,  civil  or  criminal,  there  is  nei- 
ther the  one  nor  the  other  which  by  the  Constitution  claims 
absolute  power  in  the  sense  in  which  it  is  now  claimed  for 
the  Commons.  Every  question  which  comes  before  a 
court  of  justice  must  be  one  of  law  or  fact,  and,  as  to  either^ 
the  decision  may  be  wrong  through  error  or  corruption; 
but  our  Constitution  has  been  careful,  almost  to  an  ex- 
treme, in  providing  the  means  of  correcting  it  in  both  cases, 
and  for  punishing  it  in  judge  or  jury,  when  it  can  be  traced 
to  corruption.  It  is  true  that  as  to  errors  in  law  there 
must  be  some  limit  to  the  series  of  Courts  of  Revision; 
and  it  is  supposable  that  the  Court  of  last  resort  may  per- 
sist in  the  error  of  the  original  decision.  But  even  in  that 
extreme  case  the  Constitution  fails  not,  for  the  Parliament 
may  then  interfere  (and  has  done  so  in  some  cases)  to  re- 
verse and  annul  the  erroneous  decision. 

Denying  as  I  do  the  first  branch  of  the  proposition,  it  is 
not  necessary  for  me,  and  would  not  comport  with  the  pro- 
found respect  which  I  feel  for  the  House  of  Commons,  to 
give  my  reasons  for  doubting  the  second. 

But  it  is  said,  secondly,  that  the  argument  is  founded  on 
presumed  abuse  of  power  by  the  House  of  Commons ;  that 
such  an  argument  is  not  sound  in  reasoning,  nor  seemly,  as 
applied  to  so  august  a  body.  I  agree  that  it  is  not  seemly, 
and  I  disclaim  the  intention  of  using  it;  yet,  when  I  am 
considermg  merely  the  antecedent  reasonableness  of  the  de- 
fendant's argument,  I  cannot  pretend  to  forget  what  the 
Journals  of  the  House  have  been  shewn  to  contain,  nor  to 
be  ignorant  that  it  is  of  the  very  nature  of  irresponsible 
power,  especially  in  the  hands  of  a  large  body,  to  run  to 
excess.  I  believe,  however,  that  among  those  who  now 
claim  this  power  are  the  men  who  would  be  the  very  last 
to  abuse  it.  But  the  truth  is,  that  the  answer  is  beside  the 
question,  for  the  cases  are  put  merely  to  try  the  truth  of  a 
universal  proposition,  and  by  the  strictest  rules  of  reason- 
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ing  you  may  apply  even  extreme  cases  to  test  the  truth  of 
such  propositious.  My  opponent  in  argument  asserts  that 
in  all  cases  the  House  may  declare  conclusively  that  it  pos* 
sesses  this  or  that  privilege ;  I  deny  the  truth  of  that,  be- 
cause, if  true,  the  House  would  be  able  to  commit  £y  law 
this  or  that  monstrous  act  of  tyranny  or  injustice;  he  may 
in  return  either  deny  my  assertion  or  admit  it;  if  he  deny  it, 
he  will  soon  find  that  he  must  abandon  his  first  claim  also; 
if  he  admit  it,  then  my  argument  is  that,  whether  in  fact 
the  consequence  will  happen  seldom  or  often,  or  it  may  be 
never,  that  cannot  be  law  from  which  such  a  consequence 
may  in  natural  course  follow.  To  the  third  answer  I  have 
already  given  the  necessary  reply  in  considering  the  first. 
I  will  only  in  addition  point  out  how  wide  the  distinction  is 
between  the  declaration  of  the  House  of  Commons  in  a 
matter  of  privilege,  where  itself  is  judge  and  party,  and 
where  the  law  provides  no  means  of  revision  in  any  indivi- 
dual  case,  and  the  decision,  even  erroneous,  even  corrupt, 
of  a  Court  of  Justice,  between  contending  parties.  I  do 
not  forget,  but  reserve  for  another  place,  the  case  of  com* 
mittals  for  contempts,  which  will  be  found,  both  as  regards 
the  House  and  Courts  of  Justice,  to  fall  more  properly 
under  a  different  consideration. 

But  it  is  said  that  this  and  all  other  Courts  of  Law  are 
inferior  in  dignity  to  the  House  of  Commons,  and  that  there* 
fore  it  is  impossible  for  us  to  review  its  decisions.  This 
argument  appears  to  me  founded  on  a  misunderstanding  of 
several  particulars :  first,  in  what  sense  it  is  that  this  Court 
is  inferior  to  the  House  of  Commons;  next,  in  what  sense 
the  House  is  a  Court  at  all;  and  lastly,  in  what  sense  we 
are  now  assuming  to  meddle  with  any  of  its  decisions. 
Vastly  inferior  as  this  Court  is  to  the  House  of  Commons 
considered  as  a  body  in  the  state,  and  amenable  as  its 
members  may  be  for  ilUconduct  in  their  office  to  its  ani- 
madversions, and  certainly  are  to  its  impeachment  before 
the  Lords,  yet  as  a  Court  of  Law  we  know  no  superior  but 
those  Courts  which  may  revise  our  judgments  for  error) 
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aad  m  tliis  respect  there  is  no  cominon  terra  of  comparison 
between  this  Court  and  the  House.  In  truths  the  House  is 
not  a  Court  of  Law  at  alU  in  the  sense  in  which  that  term 
can  alone  be  properly  applied  here;  neither  originally  nor 
by  appeal  can  it  decide  a  matter  in  litigation  between  two 
parties;  it  has  no  means  of  doing  so,  it  claims  no  such 
power:  powers  of  inquiry  and  of  accusation  it  has,  but  it 
decides  nothing  judicially,  except  where  it  is  itself  a  party, 
in  the  case  of  contempts*  As  to  them  no  question  of  degree 
arises  between  Courts,  and  in  the  only  sense,  therefore,  in 
which  this  argument  would  be  of  weight,  it  does  not  apply, 
lu  any  other  sense  the  argument  is  of  no  force;  considered 
merely  as  resolutions  or  acts  I  have  yet  to  learn  that  this 
Court  is  to  be  restrained  by  the  dignity  or  the  power  of  any 
body,  however  exalted,  from  fearlessly,  though  respectfully, 
examining  their  reasonableness  and  justice,  where  the  rights 
of  third  persons  in  litigation  before  us  depend  upon  their 
validity.  But  I  deny  that  this  inquiry  tends  to  the  reversal 
of  any  decision  of  the  House;  the  general  resolution  and 
the  rujttdicanda  are  not  identical;  the  House  of  Commons 
has  never  decided  upon  the  fact  on  which  the  plaintiff  ten- 
dered an  issue ;  that  argument  will  be  found  by«and«bye  to 
apply  to  the  cases  of  committal  for  contempt,  but  it  has  no 
place  in  the  consideration  immediately  before  me. 

Again,  it  is  said  that  the  jurisdiction  of  the  House  must 
be  exclusive,  because  it  proceeds  not  by  the  Common  Law, 
of  which  alone  we  are  cognizant,  but  by  a  different  law,  the 
parliamentary  law,  of  which  we  are  wholly  ignorant.  I  can- 
not think  that  this  argument  is  entitled  to  much  weight  It 
is  every  day's  practice  with  us  to  decide  cases  which  turn 
upon  the  laws  of  foreign  countries,  or  the  laws  administered 
in  Courts  of  peculiar  jurisdiction  in  this  country:  of  these 
we  have  no  judicial  knowledge,  but  we  acquire  the  neces- 
sary knowledge  by  evidence.  And  it  is  not  denied  that, 
where  in  a  cause  the  question  of  privilege  arises  incidentally, 
this  Court  must  take  notice  of  it  and  inquire  into  its  exist- 
ence and  extent ;  what  therefore  it  must  do  in  some  cases 
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where  the  same  difficulty  exists,  there  can  be  no  moral 
impossibility  on  that  account  of  its  doing  in  all. 

This  objection^  however,  leads  me  to  observe  that  cases 
of  privileges,  so  called,  will  often  arise,  where  the  question 
will  be  not  merely  whether  the  privilege  does  exist,  but 
whether  the  claim  made  can  be  reduced  at  all  under  any 
true  definition  of  privilege.  Privilege,  if  it  be  any  thing 
but  the  mere  declaration  of  the  present  will  of  the  body 
claiming  it,  must  be  capable  of  some  general  fixed  defini- 
tion, however  it  may  vary  in  degrees  in  different  bodies. 
No  lawyer,  I  suppose,  now  supports  the  doctrine  of  Black- 
stone  {a),  that  the  dignity  of  the  Houses,  and  their  inde- 
pendence, are  in  a  great  measure  preserved  by  keeping  their 
privileges  indefinite.  But  of  privilege  in  the  general,  we 
must  be  competent  to  form  some  opinion,  because  we  have 
from  time  to  time  to  deal  with  our  own  privileges.  Let 
me  suppose,  by  way  of  illustration,  an  extreme  case :  the 
House  of  Commons  resolves  that  any  one  wearing  a 
dress  of  a  particular  manufacture  is  guilty  of  a  breach  of 
privilege,  and  orders  the  arrest  of  such  persons  by  the  con- 
stable  of  the  parish ;  an  arrest  is  made,  and  action  brought, 
to  which  the  order  of  the  House  is  pleaded  as  a  justifica- 
tion. The  Attorney-General  has  said  that  it  is  always  a 
question  of  privilege,  when  it  is  a  question  whether  the 
House  has  power  to  order  the  act  complained  of  to  be 
done,  and  that  this  question  arises  directly  whenever  it 
appears  by  the  record  that  the  action  is  for  that  which  the 
House  has  ordered  to  be  done.  In  such  a  case  as  the  one 
supposed  the  plaintiff's  counsel  would  insist  on  the  dis- 
tinction between  power  and  privilege;  and  no  lawyer  can 
seriously  doubt  that  it  exists ;  but  the  argutnent  confounds 
them,  and  forbids  us  to  inquire  in  any  particular  case  whe- 
ther it  ranges  under  the  one  or  the  other.  I  can  find  no 
principle  which  sanctions  this. 

I  proceed  now  to  examine  a  few,  and  but  a  few,  of  the 
very  numerous  authorities  cited  on  this  question ;  it  does 


(a)  1  Comm.  164. 
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not  appear  to  me  at  all  necessary  to  go  through  many,  for 
whatever  may  be  the  weight  of  instances  of  acquiescence 
by  individuals  in  the  acts  of  the  House  of  Commons,  and, 
generally  speaking,  I  consider  it  to  be  little  or  none,  it  is 
not  so  between  the  House  of  Commons  and  the  Courts  of 
Judicature.  The  House  has  for  centuries  been  feelingly 
alive  upon  questions  of  privilege,  and  for  centuries  it  has 
been  the  most  powerful  body  in  the  state;  if,  therefore,  I 
find,  in  several  well-considered  cases,  the  Courts  disclaim* 
ing  to  be  bound  by  the  resolutions  of  the  House  as  to  their 
privileges,  and  actually  adjudicating  upon  them  without 
any  or  only  with  ineffectual  remonstrance,  I  cannot  but 
think  such  instances  entitled  to  the  greatest  respect,  and  to 
be  of  quite  sufficient  force  to  establish  a  proposition  which 
in  itself  is  so  consonant  to  reason. 

I  know  it  will  be  said  that,  in  many  of  the  cases  alluded 
to,  the  question  of  privilege  has  arisen  incidentally  only, 
and  that  in  such,  ex  Jiecessitate,  the  Courts  have  interfered. 
In  what  sense  ''  incidentally"  is  here  used,  has  been  often 
asked,  and  never  as  yet  quite  satisfactorily  answered;  in 
what  sense  a  greater  necessity  exists  in  the  one  case  than 
the  other  has  not  been  made  out.  The  cases  of  habeas 
corpus  are  generally  put  as  instances,  where  the  question 
arises  directly ;  let  me  suppose  the  return  to  state  a  com- 
mitment by  the  Speaker  under  a  resolution  of  the  House, 
ordering  the  party  to  capital  punishment  for  a  larceny  com- 
mitted,— it  will  hardly  be  said  that  a  stronger  case  of  neces- 
sity to  interfere  could  be  supposed,  and  yet  it  must  be  ad- 
mitted, on  the  other  hand,  that  the  question  of  privilege  or 
power,  between  which  the  argument  for  the  defendants 
makes  no  difference,  would  arise  directly.  A  case,  there- 
fore, may  be  supposed,  in  which  it  would  be  necessary  to 
interfere,  even  where  the  so  doing  would  be  a  direct  adju- 
dication upon  the  act  of  the  House.  It  should  seem,  then, 
that  some  other  test  must  be  applied  to  ascertain  in  what 
sense  it  is  true  that  the  House  can  alone  declare  and  adju- 
dicate upon  its  own  privileges. 

I  venture  with  great  diffidence  to  submit  the  view  which 
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I  have  taken  on  these  embarrassfaig  questions,  not  as  clain- 
^^  log  the  suspicious  merit  of  novelty,  but  as  one  which  will, 

9.  at  least,  remove  all  difficulties  in  theory,  and  be  found,  I 

^d"*h*''  believe,  not  inconsistent  with  the  general  course  of  the 
r  UrUf  T  BUthoi^^i^s*  I  ^^y  general  course,  for  during  so  long  a 
series,  carried  through  times  so  differing  in  political  bias, 
and  between  such  parties  as  either  House  of  Parliament  on 
the  one  side,  and  the  Courts  of  Law,  individual  Judges,  or 
litigant  suitors  on  the  other,  it  wouM  be  quite  idle  to  expect 
that  any  one  uniform  principle  should  be  fouAd  to  have 
invariably  prevailed.  In  the  first  place,  I  apprehend  that 
the  question  of  privilege  arises  directly  wherever  the  House 
has  adjudicated  upon  the  very  fact  between  the  parties,  and 
there  only ;  wherever  this  appears,  and  the  case  may  be  one 
of  privilege,  no  Court  ought  to  inquire  whether  the  House 
has  adjudicated  properly  or  not ;  but  whether  directly  aris- 
ing, or  not,  a  Court  of  Law,  I  conceive,  must  take  notice 
of  the  distinction  between  privilege  and  power;  and  where 
the  aet  has  not  been  done  within  the  House  (for  of  no  act 
there  done  can  any  tribunal,  in  my  opinion,  take  cogni- 
sance but  the  House  itself),  and  is  clearly  of  a  nature 
transcending  (he  legal  limits  of  privilege,  it  will  proceed 
against  the  doer  as  a  transgressor  of  the  law. 

To  apply  these  principles  to  the  cases  in  which,  on  the 
return  to  a  habeas  corpus,  it  appears  that  the  House  has 
committed  for  a  contempt  in  the  breach  of  its  privileges ;  I 
subscribe  entirely  to  the  decisions,  and  I  agree  also  with 
the  dicta  wbi^h,  in  some  of  them,  the  Court  has  thrown  out 
on  supposed  extreme  cases.  In  every  one  of  these  cases 
the  House  has  actually  adjudicated  on  the  very  point  raised 
in  the  returb,  and  the  committal  is  in  execution  of  its  judg* 
ment.  In  all  of  them  the  warrant  or  order  has  set  out  that 
which  on  the  face  of  it  either  clearly  is  or  may  be  a  breach 
of  privilege,  or  it  has  contented  itself  with  stating  the  party 
to  have  been  guilty  of  a  contempt,  without  specifying  the 
nature  of  it,  or  the  acts  constituting  it.  Bra^s  Crosby\ 
case  {a)  is  an  instance  of  the  former;  Lotd  SkaJtesbury^B  {6) 
(a)  8  Wilson,  188.  (5)  1  Mod.  144. 
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of  the  latter.     The  diflference  betweaa  the  two  is  immate-        1839. 
rial  on  the  present  quescioDy  which  is  one  of  jurisdiction     ^^^^^^ 
only— altfaongb  in  the  case   of   an   inferior   Courts  over  v. 

which  this  Court  exercises  a  power  of  revision  and  control  ^^"jj^^^ 
even  in  matters  directly  within  their  cognizance,  it  will  r^j^rid^i 
require  to  see  the  cause  of  committal  in  the  warrant;  yet, 
with  regard  to  Courts  of  so  high  a  dignity  as  the  Houses  of 
Parliament,  if  an  adjudication  be  stated  generally  for  a 
contempt^  as  contempts  are  clearly  within  their  cognizance^ 
a  respectful  and  a  reasonable  intendment  will  be  made  that 
the  particular  facts  on  which  the  committal  in  question  has 
proceeded  warranted  it  in  point  of  jurisdiction;  for  the  pro- 
priety of  the  adjudication^  that  being  assumed,  would  of 
coome  not  be  to  be  inquired  into.  But  in  both  cases  the 
principle  of  the  decision  is^  that  there  has  been  an  adjudi*- 
caticNi  by  a  Court  of  competent  jurisdiction.  Thus,  in  the 
former,  De  Grey,  Chief  Justice,  says,  ''  When  the  House 
of  Commons  adjudge  any  thing  to  be  a  contempt  or  a 
breach  of  privilege*  their  ac^udicaiion  is  a  confoiction,  and 
tiieir  commitment  in  consequence  is  execution,  and  no 
Court  can  discbarge  or  bail  a  person  tiiat  is  in  execution 
by  Ihe  judgment  of  any  other  Court,  The  House  of  Com- 
mo&s»  therefore,  having  an  authority  to  commit,  and  that 
commitment  being  in  execution,  the  question  is,  what  can 
this  Court  do?  It  can  do  nothing  when  a  person  is  in 
execution  by  the  judgment  of  a  Court  having  a  competent 
jurisdiction:  in  such  case  this  Court  is  not  a  Court  of 
appeal."  And  in  the  latter,  on  which  the  main  contest  was 
on  the  generality  of  the  order  of  the  Lords,  Rainsford  C»  J. 
aaysy  **  The  commitment  in  this  case  is  not  for  safe  cus- 
tody, but  he  is  m  execution  on  the  judgment  given  by  the 
Lords  for  the  contempt,  and  therefore  if  he  be  bailed,  he 
will  be  delivered  out  of  execution,  because  for  a  contempt 
in  facie  Curia  there  is  no  other  judgment  or  execution." 

The  same  principle  will  explain  and  justify  the  observa*- 
tioQs  which  have  been  made  by  different  Judges  from  time 
to  time  with  regard  to  supposed  cases  even  of  direct  adju- 
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dicatioD,  and  if  it  should  appear  that  the  vice  objected  to 
the  proceeding  is  not  of  improper  decision  or  excess  of 
punishment,  but  a  total  want  of  jurisdiction — in  other 
words,  where  it  is  contended  that  either  House  has  not 
acted  in  the  exercise  of  a  privilege,  but  in  the  usurpation 
of  a  power — it  cannot  be  doubted  that  the  same  Judges 
who  were  most  cautious  in  refraining  from  interfering  with 
privilege,  properly  so  called,  would  have  asserted  the  right 
of  the  Court  to  restrain  the  undue  exercise  of  power.  The 
fact  of  adjudication,  then,  has  no  weight,  because  the 
Court  adjudging  had  no  jurisdiction.  Many  such  instances 
have  been  referred  to  in  the  argument.  I  pass  over  the 
luminous,  and  as  I  think  still  unanswered,  judgment  of  Lord 
ifo//,  in  The  Queen  v.  Pat^y  (a),  which  is  bottomed  on  this 
principle;  but  I  will  cite,  by  way  of  illustration,  the  dicta 
of  Lord  Kenyan  and  Lord  Ellenboroughf  whom  I  select 
not  only  for  their  pre-eminent  individual  authority,  but  also 
because  I  can  cite  from  their  judgments  in  cases  in  which 
they  were  with  a  firm  and  favourable  hand  upholding  the 
just  privileges  of  the  Commons;  and  it  is  satisfactory  to 
see  that  the  distinction  was  even  then  present  to  their 
minds.  Lord  Kenyan,  in  Rex  v.  Wright  (b),  after  saying 
'^  this  is  a  proceeding  by  one  branch  of  the  legislature,  and 
therefore  we  cannot  inquire  into  it,"  immediately  qualifies 
the  generality  of  that  remark  by  adding,  **  I  do  not  say  that 
cases  may  not  be  put  in  which  we  would  inquire  whether 
or  not  the  House  of  Commons  were  justified  in  any  parti- 
cular measure;  if,  for  instance,  they  were  to  send  their 
Serjeant*  at-arms  to  arrest  a  counsel  here,  who  was  arguing 
a  case  between  two  individuals,  or  to  grant  an  injunction  to 
stay  the  proceedings  here  in  a  common  action;  undoubtedly 
we  should  pay  no  attention  to  it.*'  In  each^case  here  sup- 
posed there  would  have  been  a  direct  adjudication  upon 
the  very  matter,  and  in  each  there  would  have  been  a  claim 
of  privilege ;  but  the  focts  would  have  raised  the  prelimi- 
nary question,  whether  privilege  or  not;  into  that  inquiry 

(a)  8  Ld.  Raym.  lOlS  (6)  8  T.  R.  296. 
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Lord  Kenyan  would  have  felt  himself  bound  to  enter,  and 
when  he  had  satisfied  himself  that  there  was  no  such  privi- 
lege, the  fact  of  adjudication  would  have  become  immate* 
rial.  So  in  the  most  learned  and  able  argument  of  Holroyd 
in  Burdelt  v.  Abbot  (a),  when  he  had  put  a  case  of  the 
Speaker  issuing  his  warrant,  by  the  direction  of  the  House, 
to  put  a  man  to  death,  Lord  Etlenborough  interposed, 
thas :  "  The  question  in  all  cases  would  be,  whether  the 
House  of  Commons  were  a  Court  of  competent  jurisdiction 
for  the  purpose  of  issuing  a  warrant  to  do  the  act.  You 
are  patting  an  extravagant  case.  It  is  not  pretended  that 
the  exercise  of  a  general  criminal  jurisdiction  is  any  part  of 
their  privileges.  When  that  case  occurs,  which  it  never 
will,  the  question  would  be  whether  they  had  general  jurisdic- 
tion  to  issue  such  an  order;  and  no  doubt  the  Courts  of 
Justice  would  do  their  duty."  This  case  again  supposes 
an  adjudication;  but  can  language  be  more  clear  to  shew 
the  uudoubting  opinion  of  that  great  Judge,  that  it  would 
have  been  still  open  to  this  Court  to  inquire  into  the  juris- 
diction of  the  House;  and  can  any  one  seriously  believe  that 
the  fact  of  a  previous  declaration  by  the  House  that  they 
had  such  jurisdiction  would  have  been  considered  by  him 
as  shutting  up  that  inquiry  ? 

Again,  the  same  principle  relieves  me  from  all  difficulty 
as  to  cases  where  at  first  sight  the  question  appears  to  arise 
less  directly,  but  where  still  the  Court  of  Law  would  have 
to  determine  the  case  before  it  upon  facts  already  directly 
adjudicated  upon  by  the  House.  Such  was  the  celebrated 
case  of  Burdett  v.  Abbot  (a),  in  the  decision  of  which  I 
most  heartily  concur.  There  the  action  was  trespass  quare 
clausumjtegiiy  and  assault  and  false  imprisonment,  but  the 
defence  was  a  procedure  in  execution  on  a  sentence  of  the 
House  of  Commons — if  that  sentence  were  pronounced  by 
a  competent  Court,  it  warranted  all  that  was  done; — the 
only  question  that  could  be  made,  upon  any  principle  of 
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lawy  was  the  competency  of  the  adjudicating  Court;  and 
die  competency  of  the  House  to  commit  for  a  contempt 
being  not  seriously  doubted,  there  was  a  direct  a<yudica- 
tion,  into  the  propriety  of  which  this  Court  would  not 
inquire.  It  could  not  inquire  into  it  without  trying  over 
again  what  had  already  been  decided  in  the  House;  viz. 
whether  Sir  FraneU  BnrdeU  had  been  guilty  of  a  contempt; 
but  this  would  have  been  contrary  to  the  plainest  principles 
of  law.  That  this  was  the  true  principle  of  decision  may  be 
seen  most  simply  from  the  narrow  question  put  to  the  Judges 
by  the  Lofds,  and  the  short  judgment  of  Lord  Eldon,  when 
the  case  came  before  the  House  on  writ  of  error  {a). 

Neither  have  I  any  diflSculty  with  any  of  the  cases  in 
which  the  question  arises  upon  any  thing  said  or  done  in 
the  House.  In  point  of  reasoning  it  needed  not  the  autho- 
ritative declaration  of  the  Bill  of  Rights  to  protect  the  free- 
dom of  speechi  the  debates  or  proceedings  in  Parliament^ 
from  impeachment  or  question  in  any  place  out  of  Parlia- 
ment ;  and  that  the  House  should  have  eicclusive  jurisdic- 
tion to  regulate  the  course  of  its  own  proceedings,  and  aoi- 
madvert  upon  any  conduct  there  in  violation  of  its  rules,  or 
derogation  from  its  d^ity^  stands  upon  the  clearest  grounds 
of  necessity.  The  argument,  theneforCi  with  which  we 
were  preisedj  that,  if  the  defendants  were  liable  to  this 
action,  the  Speaker  who  signed  the  order  for  printing,  and 
the  members  who  concurred  in  the  resolutions,  must  be 
equally  liable  to  be  sued|  on  the  ordinary  principle  of 
master  and  servant,  has  no  foundation.  It  cannot  be  neces- 
sary to  dwell  on  a  distinction  so  well  established :  on  the 
other  bandy  no  conclusion  in  favour  of  the  defendants  can 
be  drawn  from  the  immunity  of  the  Speaker  or  the  members 
in  reepect  of  any  thing  done  by  them  in  the  House,  which 
occasioned  the  publication  of  the  libel  complained  of,  with- 
out. The  order  may  be  illegal,  and  therefore  no  justifica- 
tion to  him  who  acts  on  it  without;  and  yet  the  Courts  of 
Law  may  be  unable  to  penetrate  the  walls  of  the  House^ 
(a)  5  Dow,  199. 
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and  give  redress  for  aay  thing  done  within;  just  as  the  indi- 
vidaal  who  executed  an  illegal  order  of  the  monarch  would 
be  responsible,  although  the  constitution  would  allow  of 
no  proceeding  against  the  monarch  himself. 

And  now^  having  made  these  limitations  clear,  I  would 
ask  whether,  subject  to  them,  there  is  any  reasonable  doubt 
that  it  has  been  the  practice  of  the  Courts  to  inquire  into 
questions  of  privilege ;  a  practice,  considering  all  the  cir- 
cnmstances,  prevailing  with  remarkable  uniformity,  and 
traced  from  very  early  periods.  It  would  be  impossible 
for  me^  within  any  reasonable  limits,  to  go  through  the 
series  of  recorded  cases,  and  after  the  judgments  already 
pronounced,  must  be  quite  unnecessary,  although  to  specify 
only  a  few  may  seem  as  if  they  alone  were  relied  upon.  The 
cases  of  Domie  v.  Wahh  (a),  12  Edw.  4,  and  of  Ryver  v. 
Cosim  (b),  in  the  same  year  and  same  book,  are  important, 
as  showing  that  at  that  early  period,  when  the  supersedeas 
of  a  cause  was  to  depend  on  the  extent  of  the  parliamentary 
privilege,  the  inquiry  was  left  to  the  judges  of  the  Court  in 
which  the  cause  itself  was  pending — in  both  instances  the 
barons  of  the  Exchequer  take  to  counsel  the  jndges  of  either 
bench,  and  findmg  quod  non  habetur  nee  nnquam  habebatur 
talis  coniuetudOf  as  that  relied  on  for  the  supersedeas,  dis- 
allow it,  and  order  the  defendant  to  answer  to  the  declara- 
tion. 

Ferrers*  case  (c),  in  the  reign  of  Henry  the  Eighth,  is  no- 
ticed by  Mr.  Haisell,  p.  53,  as  being  the  £rst  instance  in  which 
the  House  of  Commons  took  upon  themselves  to  vindicate 
their  privilege  of  freedom  from  arrest.  And  when  that  case  is 
read  at  length,  one  cannot  but  observe  indications  of  their 
proceeding,  as  if  in  the  exercise  of  ap  untried  power,  with 
uncertain  and  somewhat  inconsistent  steps.  The  House 
is  inflamed  by  the  imprisonment  and  detention  of  their 
member,  and  the  violent  resistance  to  the  Serjeant;  but 
what  is  their  first  step?    They  all  retire  to  the  Upper 
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House,  the  Speaker  states  their  grievance,  the  Cbaacellor 
aud  the  Judges  consider  the  matter,  and  ''judging  the  con* 
tempt  to  be  very  great,"  refer  "  the  punishment  thereof  to  the 
order  of  the  Commons*  House/'  Then  the  member  being 
released,  and  the  offenders  against  privilege  having  submit* 
ted  and  been  punished,  an  act  of  parliament  passes^  after 
long  debate,  touching  the  member's  debt;  the  King  comes 
to  the  Parliament  and  descants  in  large  terms  upon  their 
privileges,  founding  himself  on  the  information  of  his  learned 
Counsel,  and  the  whole  is  concluded  by  the  Lord  Chief 
Justice  *'  very  gravely*' declaring  *'  his  opinion  confirming  by 
divers  reasons  all  that  the  king  had  said.*'  Dyer,  who,  in 
an  Anonymous  case  {a),  states  the  law  as  to  one  of  the  pri- 
vileges of  parliament,  refers  to  this  case,  saying,  **  and  so 
it  was  held  by  the  sages  of  the  law  in  the  case  of  one  Ferrers 
in  the  time  of  Hmry  the  Eighth," 

Cases  and  language  such  as  the  preceding,,  seem,  to  me 
to  furnish  the  key  to  the  true  meaning  of  the  expressioos 
to  be  found  in  TAorp's  case,  and  the  4th  Inst.  (A),  on  vihich 
so  much  reliance  has  been  placed  by  thedefendanls.:  When 
the  Judges  in  tliat  case  speak  of.''  »High  Court  o.f  Par^ 
liament,  so  high  and  mighty  in  it»  nalure  thai  it  may  make 
lawe,  and  that  that  is  lawe  it  may  make  no-  law^/'  thety 
cannot  truly  be  speaking  of  either  or  both  Houses;  and 
when  they  say,  "  that  the  determination  oaA  knowkdge  of 
that  privilege  belongeth  to  the  Lords  of  .Parliament,  >aod 
not  to  the  Justices,"  it  wopld  be  inconsistent As'iUi  lbe>gene^ 
ral  course  of  authorities  to  suppose  they  meavl.to  repi^sent 
themselves  as  really  ignorant  of  the  law  of  parliamentary 
privilege,  and  also  with  their  going  on  Humiediate\y  to  in* 
form  the  Lords  as  to  the  course  adppted  Nvith.r^a|-d  to 
parliamentary  privilege  in  the  Courts  below,  .  The  (|ues- 
tion,  indeed,  was  one  of  privilege  between  the  two  Houses 
and  the  person  of  the  Duke  of  York  on  the  ope  band,  and 
the  Speaker  on  the  other;  and  the  Judges,  advisers  pf  the 
Peers  as  to  all  matters  of  Common  Law,  decline  to  advise 


(a)  Moore,  67. 


(6)  4  lost.  15. 
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die  Lords  how  to  decide  that  question  there;  and  this^  con« 
sidering  the  times  and  the  power  of  one  of  the  litigants, 
with  no  very  blamable  reserve;  at  the  same  time«  they 
ittform  them  of  their' own  course  of  decision  in  such  cases 
arising  in  their  own  Courts  below. 

Beuyon  v.  Evelyn  (a)  has  been  so  much  discussed  during 
the  agitation  of  this  question,  that  I  shall  only  refer  to  it; 
but  I  was  indeed  surprised  to  find  it  tieated  in  the  argu- 
ment as  bearing  very  lightly  on  the  >question»  and  the  judg- 
inent  of  the  Lord  Chief  Justice  therein  characterized  as  a 
mere  idle  display  of  learning  unnecessary  to  the  decision  of 
the  cause.  Tbat»  indeed,  was  not  a  case  in  which  the 
House  took  any  part,  and  the  privilege  was  sought  to  be 
used  against  the  member;  but  how  these  circumstances 
detract  from  the  effect  of  that  decision,  as  shewing  the  con- 
stant interference  of  the  Courts  of  Law  in  questions  of 
privilege,  1  do  not  understand.  If,  indeed,  it  can  be  shewn 
that  the  cases  there  relied  on  are  unfairly,  selected  or 
unfaithfully  reported,  or  if  any  sound  distinction  can  be 
sbdn^n  between  the  free  discussion  of  one  branch  of  the 
privilege  of  the  House  and  that  of  another,  the  judgment 
there  imf  not  press  upon  the  defendants ;  if  these  cannot 
lie  shewn,  and  it  was  not  attempted  in  the  argument,  it  is 
all  but  decisive  of  the  question. 

The  great  case  of  Ashby  v.  Whiie^b),  decided  by  the  Court 
of  last  resort,  and  the  modern  but  well-considered  cases  in 
Chancery  of  Mr.  Long  Wellesleyi^c)  and  Lechmere  Charl- 
i(m{d),  are  all  that  I  will  further  mention,  and  I  will  only 
mention  them  by  name.  Indeed,  with  the  opinion  which  I 
have  upon  the  state  of  the  authorities  on  this  question,  [ 
seem  to  myself  to  have  dwelt  longer  than  I  ought  to  have 
done  on  this  part  of  the  case.  Limiting  the  interference  of 
Courts  of  Law  with  the  privileges  of  the  House  of  Com- 
mons as  I  have  done  in  the  earlier  part  of  my  remarks,  it 
sippears  to  me  to  be  quite  unquestionable. 
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The  less  important  question  raised  by  the  plea  but  still 
a  cardinal  one  to  the  decision  of  the  case,  remains  to  be 
considered  as  shortly  as  I  can ;  has  the  House  of  Com^ 
moDs  the  privilege  of  publishing  and  selling  indiscriminalely 
to  the  public  whatever  it  orders  to  be  printed  for  the  ase 
of  the  members?  or,  conceding  the  resolution  and  order 
just  stated  to  be  identical  in  effect  with  the  resolution,  of 
uncertain  date,  stated  at  the  end  of  the  plea  (which  yet,  con- 
sidering their  language,  is  a  wide  concession  to  make),  is 
the  power  of  publishing  such  of  its  votes,  reports  and  pro* 
ceedings  as  it  shall  deem  necessary  or  conducive  to  the 
public  interests,  an  essential  incident  to  the  constitutional 
functions  of  the  Commons  House  of  Parliament? 

The  burden  of  proof  is  on  those  who  assert  it,  and  for 
the  purposes  of  this  cause  the  proof  must  go  to  the  whole 
of  the  proposition;  its  truth  as  to  the  votes,  or  even  to 
some  of  its  proceedings,  will  not  suffice.  Now,  we  have 
been  referred  to  the  Report  of  the  Committee  on  the  pob- 
lication  of  Printed  Papers,  and  with  some  emphasis  we  have 
been  informed  of  the  names  of  the  individual  members ; 
the  industry  displayed  in  the  former,  and  the  welUkuown 
leaining  and  ability  of  the  latter  are  such,  that  we  may 
safely  say,  if  the  proposition  has  not  been  demonstrated  it 

cannot  be— 

^'  Si  Pergama  dextr4 
Defendi  possent,  ctiam  hnc  defensa  fuissent.'* 

One  thing  is  remarkable  in  this  controversy;  the  privi- 
leges of  Parliament  at  different  periods  have  engaged  largely 
the  attention  of  political  writers,  and  Parliament  has  never 
wanted  zealous  assertors  to  enumerate  them ;  and  no  one 
can  doubt  of  the  extreme  importance  of  this  branch  of 
them  if  it  had  never  existed.  I  look  to  the  Report  for 
authorities  of  this  class,  and  I  find  it  a  perfect  blank.  If 
any  thing  could  be  added  to  that  Report,  the  argument  for 
the  defendants,  it  may  be  safely  asserted,  would  have  sup- 
plied it;  that  is  equally  a  blank  on  this  head.  Nor  am  I 
able — and  my  brother  Patteson^  with  far  wider  research, 
tells  us  that  he  is  not  able — to  supply  any  authority  to  this 
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effect.     It  18  difficnk  to  explaia  thia  in  any  nuNiner  consist-        1S30. 
cntly  with  its  being  a  recognized  privilege ;  general  acqui*    ^ 
eacence  might  eKplani  why  there  was  no  C4ue  to  be  found  v. 

in  anpport  of  it^  but  for  the  very  tame  reason  one  should    ^^^  oibtra. 
have  expected  to  have  found  it  enumerated  in  some  or  all    ^i^^     r 
of  the  teat-writers  who  have  bad  to  deal  with  the  sabject  of 
privilege. 

But  if  not  to  be  found  in  such  works,  nor  evidenced  by 
any  resohition  of  the  House  prior  to  that  of  i837»  does  it 
stand  more  securely  on  the  testimony  of  the  Journals  and 
pioceedings  of  the  Housed  It  cannot  be  denied  that  the 
Joumab  present  evidence  of  the  exercise  of  the  right  of 
publication.  The  question  is,  whether  all  things  considered| 
and  specially  the  nature  of  the  right  on  the  one  hand  and 
the  imperfect  stale  of  the  early  Jouraals  on  the  other, 
it  is  sufficient  m  reason  to  establish  its  existence.  For 
about  the  first  century  of  the  Journals^  from  1^47  to  1641, 
nothing  appears  on  the  subject ;  but  the  time  and  occasion 
of  the  commencement  of  the  precedents  relied  on,  and  the 
eaiiy  precedents  themselves,  are  far  more  nnfovourable 
to  the  right  than  the  previous  want  of  any.  The  time  is 
1641,  the  occasion  the  unhappy  difference  between  the 
Sovereign  and  the  House,  the  precedents  themselves  direct 
acts  moving  in  and  towards  the  Great  Rebellion.  Mn 
Haisell,  closing  his  first  part,  says,  ''  If  I  shall  ever  have 
leisure  or  inclination  to  continue  this  work,  I  shall  think 
myself  obliged  to  pass  over  every  thing  that  occurred  after 
this  unhappy  day"  (the  entrance  of  the  king  into  the  House), 
**  and  shall  collect  only  such  precedents  as  are  to  be  met 
with*'  in  the  two  Parliaments  of  1640  *'  till  the  4th  January 
1641,  and  then  proceed  directly  to  the  Restoration  (a)." 
And  I  cannot  but  think  that  this  part  of  the  defendants' 
case  would  have  stood  better  if  the  same  discretion  had 
guided  the  industry  of  those  who  collected  their  precedents, 
and  if  no  reliance  had  been  placed  on  these  violent  and  irre- 
gular proceedings. 

(a)  1  Hats.  818—223. 
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Passing  from  this  inauspicious •oponiog  to  theyear  l660><* 
and  tbeuce  to  the  year  1835,  I  do  not  doubt  ibai  in  a  gveali' 
many  instances  the  House  of  Conmioas  »  shewn  to  hwo 
printed  and  published  votesi  reports  and  proceedings^  *<*th8 
votes,  indeed,  with  considerable  regnlarity;  but  as  to  tfar 
first  of  these  the  right  to  publish  h  undisputed;  and  stands, 
on  a  ground  which  leaves  this  question  untouched.  '  The 
term  '^  proceeding"  is  ao  vague  that  I  am  unwiilbg  to-pro-i 
nounce  any  opinion  upon  the  right  as  to  them  generally ; 
but  no  doubt  there  are  many  things  iairly  reducible  Buder 
that  term»  which  the  House  Would  have  the  right  to  pub^ 
lish ;  and  as  to  their  Reports  a*  large  proportion  of  them 
would  contain  nothing  criminatory  of  individuals,  so  a»  to 
raise  no  question  upon  the  right.  Now,  when  the  neces^ 
sary  deductions  are  made  in  respect  of  all  these  considera-i^ 
tionsi  and  when,  besides,  we  allow  for  the  reluctance  which 
individuals  would  have  to  litigation  with  so  formidable  an 
adversary  as  the  House,  even  where  the  criminating  matter 
in  a  report  was  false,  and  that  it  Would  be  doubled  where  .the 
matter  was  true,  which  in  many  instances -it  mnstin  reaaon 
be  taken  to  have  been,  the  residuum  of  ihB  evidence,  whieh 
may  be  fairly  considered  to  support  the  right>claimed,  is^so 
small  as  entirely  to  fail  in  making  it  outi  We  faave^beeu 
obliged  in  this  case  to  refer  to  what  looks  Kke- evidence  in 
fact,  in  order  to  ascertain  the  law,  and  evidence  naturally 
bears  with  a  different  weight  on  different  minds ;  I  apeak  of 
my  own  impression  ;  and  considering  it  merely  as  a  ques^ 
lion  of  evidence,  I  frankly  avow  that  what  has  here  been 
collected  gives  the  claim  to  my  mind  the  character  mncb 
more  of  usurpation  than  lawful  privilege. 

But  it  may  be  said  that  necessity^  or  at  least  a  strong 
expediency,  proves  the  existence  of  the  privilege,  for  they 
are  the  foundation  of  all  privilege. 

These  may  be  essential  to  privilege;  but  I  must  take 
leave  to  deny  that  alone  they  can  constitute  it.  The  House 
of  Commons  is  sometimes  called  the  grand  inquest  of-  the 
nation,  and  to  the  discharge  of  its  duty  as  such,  who  can 
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doabt.that  the  power  to  examine,  wknessea  upon  oath  would 
bamat  oovducive?  to  the  perfect  discharge  of  that  duty 
win  cao  doobl  that  in  early  times  it  was  thought  essential  i 
yet  •  Aere  is  nothbg  clearer  than  that  the  House  has  not 
that  power,  and  cannot  by  its  own  resolutions  acquire 
it*  The  author  of  Juuius's  Letters^  I  think,  lays  down  a 
safer  rule :  "  To  establish  a  claim  of  privilege  in  either 
House,  and  to  distinguish  original  right  from  usurpation,  it 
must  appear  that  it  is  indispensably  necessary  for  the  per- 
fofftnance  of  the  duty  they  are  employed  in,  and  also  that 
it  has  been  umformlg allowed*^ — Letter  XLIV. 

Were  I  therefore  to  concede  the  necessity,  or  the  strong 
expedience,  one  half  only  of  the  defendant's  case  would  be 
nuuie  out ;  the  objector  would  still  appeal  to  the  defective 
endence  of  allowance,  and  the  rule  would  hold  ''  bonum  ex 
causa  integrd,  malum  ex  aliqud  parte.*'  But  I  do  not  feel 
that  I  can  make  that  concession.  I  will  not  put  this  upon 
the  ground  of  inconsistency  in  the  urging  this  argument  for 
a  body  whose  most  undoubted  and  exercised  privilege  it  is 
to  exclude,  the  public  at  pleasure  from  their  debates  ;  but 
recollecting  the  great  inconvenience  of  all  injustice,  the 
great  advantage  of  maintaining  the  principle  that  even  pub- 
lie  benefits  are  not  to  be  purchased  by  a  violation  of  the 
sacred,  rights  of  individuals  ;  recollecting  how  nearly  all,  if 
not  M,,  the.  benefit  of  publicity  may  be  secured  even  when 
it  is  Goafined  to  matter  not  criminatory,  I  assert  with  the 
grcAl08i  couiidence  that  the  balance  even  of  public  expe- 
diency ia  in  favour  of  a  right  of  publication,  restricted  by  the 
CoMffts  of  the  Common  Law.  What  advantage  derived 
from  publicity  can  be  equal  to  the  maintenance  of  the  prin^ 
cipley'that  even  to  the  representatives  of  the  people,  the 
most  powerful  body  in  the  nation,  the  calumny  of  individuals 
is  forbidden  ?  What  benefit  can  countervail  the  evil  of  a 
general  uoderstandbg  that  any  man's  character  is  at  the 
mercy  of  that  body,  and  that  by  the  law  not  merely  by  the 
force  o£  overbearing  power,  but  by  the  rule  of  English  law, 
for .  the  sake,  of  public  expediency  he  may  be  slandered 
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wkboat  redress  i  I  desire  to  avoid  Isngoage  that  maj  hate 
the  semblance  of  offence ;  but  I  soberly  ask  tbe  warmest 
adTooate  for  this  exleuded  privilege,  whether  any  benefit  in  a 
land,  all  the  institutions  of  which  seek  tbe  genial  sunshine  of 
public  opinion,  and  must  languish  without  it,  can  make  up 
for  the  injury  resulting  from  this,  that  it  should  be  capable 
of  being  said  with  truth,  the  House  of  Conrnions  has  be- 
cbme  a  trader  in  books,  and  claims  as  privilege  a  legal  mo- 
nopoly in  slander  ? 

If  then,  I  try  this  claim  by  the  authority  of  text  writers, 
by  the  evidence  of  precedents,  by  the  test  of  expedience  or 
necessity,  it  seems  to  me  in  each  and  all  of  these  to  be  sig- 
nally wanting.  I  am  therefore  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment  I  could  wish  that  I  had  leisure 
to  express  my  reasons  more  concisely  and  more  clearly ;  I 
have  examined  the  question,  however,  with  an  anxiety  pro- 
portionate to  its  importance,  and  with  a  deep  sense  of  the 
responsibility  attaching  to  the  decision ;  but  I  cannot  say 
that  I  entertain  the  least  doubt  of  its  correctness. 

We  have  been  warned  of  the  danger  of  a  pursoic  after 
popularity — advice  no  doubt  tendered  in  a  respectful  and 
friendly  spirit — advice  most  useful  where  needed ;  I  trust 
that  nothing  we  have  said  or  done  can  fairly  lay  us  open  to 
the  imputation  of  needing  it.  For  myself,  I  am  afraid  to 
quote  a  passage  from  the  eloquent  appeal  (a)  of  a  great  pre^ 
decessor  of  my  lord,  lest  any  one  should  suppose  me  weak 
enough  to  be  thinking  of  a  comparison  with  Lord  Mans- 
field; but  I  feel  the  distinction  between  the  popular  fa* 
vour  that  follows  an  honest  course  and  that  which  is  followed 
afteiv 

To  speak  of  a  contempt  of  the  House,  if  *'  we  assume 
to  decide  this  question  inconsistently  with  its  determination/' 
argues  what  I  should  call,  if  the  language  had  not  been 
used  by  those  whom  I  am  bound  to  revere,  a  strange  obli« 
quity  of  understanding.  The  cause  is  before  us ;  we  are 
sworn  to  decide  it  according  to  our  notions  of  the  law ;  we 
do  not  bring  it  here ;  and  being  here,  a  necessity  is  laid 
(a)  Judgment  of  Lord  Mantfield  C.  J.  in  JRejr  v.  Wilkes,  4  Barr.  2662. 
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upon  U8  U>  deliver  jiidgiiieDt ;  that  judgment  we  con  receive 
at  the  dictatioa  of  no  power :  we  may  decide  the  cause  er^. 
roneotiely,  but  we  caamt  be  guilty  of  any  contempt  in  de- 
cidiag  it  aioeoffding  to  our  consciences* 

The  privileges  of  the  House  are  my  own  prtviJeges,--*lfae 
privileges  of  every  cittzen  of  the  land ;  I  tender  them  as 
dearly  as  any  member  possibly  can ;  and  so  &r  from  const* 
deriBg  the  judgment  we  pronounce  as  invading  them^  I 
think  that  by  setting  them  on  the  foundation  of  reason^  and 
limiting  them  by  the  fences  of  the  law^  we  do  all  that  in  us 
lies  to  secure  them  from  invasion,  and  root  them  in  the 
affections  of  the  people. 

Judgment  for  plaintiff  (a). 

(a)  A  writ  of  inquiry  issued  upon  this  judgment,  upon  which  the 
fdaintiff  recovered  100/.  damages. 
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The  Queen  v,  Lumsdaine. 

On  appeal  by  the  defendant  to  the  Midsummer  Quarter 
SedsioDSy  1839,  for  the  county  of  Dorset,  against  a  rate, 
made  on  the  2nd  June  in  that  year,  for  the  relief  of  the  poor 
of  the  parish  of  Wimbome  Minster,  in  that  county,  the  Ses^ 
sioiis  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

The  rate,  which  was  in  the  form  prescribed  by  the  6  &  7 
WUl.4,  c«g6,  and  the  rules  of  the  Poor  Law  Commission-i 
ers,  was  published  as  required  by  the  statute.  No  stock 
in  trade  was  rated  in  tlie  said  rate.  There  was  considerable 
stock  in  trade,  yielding  profit,  in  the  said  parish,  at  the  time 
when  the  rate  was  made.  The  parish  contains  12,000  acres 
or  theteabouls,  rateable  to  the  relief  of  the  poor.  In  the 
year  1833,  stock  in  trade  not  having  been  included  in  a 
rate,  made  on  the  3d  day  of  May  in  that  year,  for  the  relief 
of  the  poor  of  the  said  parish,  an  appeal  was  entered  at  the 
then  ensuing  Midsummer  sessions,  on  the  ground  that  stock 
in  trade,  yielding  profit  within  the  parish,  was  not  included 
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1839.        lit' the  said  rate. '  The  bearing  of  the  appeal  was  adorned 
to  the  then  next<  sessions,  when  the  respK^ndents  abandoned* 
V.  the  said  last-merittoned  rate,  and  it  way  quashed,  and  a  new* 

LtitityAinE.  ^^^^  ^^^  ^^j^  ^  the  €8th  February,  1834,  in  which  stotk' 
in'  trade  was  assessed.  From  that  time  stsock  in  trade  cM*^ 
tinned  to  be  regulariy  rated  in  the  said  parish  down- to  the  ' 
month  of  June,  1835/indu9ive.  It  appears  from  the^  vatte 
books  of  the  said  pafrish,  tiiat  stock  in  trade  had  nxit  been 
raced  therein  from  the  year  1796  nntil  the  said  rate  of 
February^  1834,  and  tfaefe  was  no  evidence  of  stock  in  trade- 
having  been  rated  in  the  parish  pTevioosly  to  1796.  Stock 
in 'trade  has  not  been  assessed  in  the  said  parish  since  the 
month  of  June,  1835. 

The  question  for  the  consideration  of  this  Court  is, 'whe-> 
ther  stock  in  trade,  yielding  profit  in  the  said  parish,  ought 
or  ought  not  to  have  been  assessed  in  the  said  rate,  made 
on  the  2d  day  of  June,  1836:  and  if  this  Court  shouM  be 
of  the  formei*  opinion,  then  the  order  of  sessions  and  the 
rale  are  to  be  quadhed. 

Sir  J.  Campbell  A.G.,  Stock  and  Read,  in  suppoit  of  the 
order  of  sessions.  It  was  for  a  long  time  considered  doubt- 
ful whether  stock  in  trade  was  rateable  under  the  43  EUgi ; 
Rex  V.  Witney  {a)  and  Rex  v.  Ringwood{h):  "but  since' the 
decisions  of  Rex  v.  Hill{c),  Rex  v.  Darlington[d),  and  Rer  v. 
AmbleMe{e\  it  may  be  difficult  to  contend  that  smcfa  stock  is 
not  rateable  imder  that  statute.  The  present  question  is 
raised  by  the  recent  parochial  assessment  act,  the  6  8t  7  *WilL 
4)  c.  96,  which  shews  a  manifest  intention  to  exempt  peraonal 
property  from  contribution  to  the  poor-rate;  and  if  it  has  not 
repealed  the  43  £/iz.  c.  2,  in  this  respect,  has  at  least  put 
a  construction  upon  it  which  the  Court  is  bound  to  follow^ 
The  statute  of  Eliz.  itself  did  not  expressly  make  personal 
property  rateable:  a  constrnction  to  that  effect  was  put 
upon  k  by  the  Courts,  the  language  of  the  legislature  being 
equivocal;  and  the  Parochial  Assessment  Act  being  a  decla- 

{a)  5  Burr.  2634.  (c)  Cowp.  613. 

lb)  Cow[».  326.  {d)  6  T.  R.  468.  (e)  16  East,  3U0. 
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ralonjiaoljn.psrimfilw&.'PutsiiiijnterpretatioD  upon  those. 
equimiQBl  rfo^^  paraiinoutti  to  any  put  by  the  decided  cases,    ^^  Qvem 
Tbo  preMil)l«>recites  .that  it  is  d^irable  to  establish  one    ^      v. 
unifocal  niotde  .of  ratttig  throughout  the  country ;  and  it  is 
tbm  ^oacted^.io  the  fir^t  section,,  that  after  a  certain  date  no 
poor-xate.shaU. be  valid  which  shall  not  be  made  upon  an 
esti^ati^  .of  the  net  aniiual  value  of  the  ''  aeveral  heredita- 
tnfmis  raited  thereunto,  that  is  to  say,  of  the  rent  at  which 
the  aarne  might;  reasonably  be  expected  to  let  from  year 
ta  ye^r^r  Sdc.    A  hou^e  therefore  may  be  rated  though  4t 
n^fijf  be  leasehold^  be^puae  the  land  on  which  it  is  built 
is.,!^  hereditament..  .Sect.  2  enacts  '*  that  every  such  rate 
made  after  the  said  period  shall,  in  addition  to  any  other 
partipuhur,  which  ^e  form,  of,  making  out  such  rate  shall 
require  to. be^set.  forth,  contain  an  account  of  every  particu- 
lar set  forth  at  the  head  of.  the  respective  columns  in  the 
fonn  given  in  the  schedule*  to  this  act  annexed,  8cc."    Under 
the  head  of  'f  Description  of  property  rated,"  in  that  sche- 
dule, nothing  is  to  be  found  but  real  property,  as  'Mand  and 
buildings,"  ^'  house  and  garden,"  ''  house ;"  and  the  ''  other 
paxtici|lwsf\n9entioi)ed  must  refer  to.  matter  of  form  only, 
aqd  not  taa.diifi^rent;,$ubject-maii(er.     The  Sid  section  aJso 
relateato  the  survey  au4  valuatioupf.propertygand  is  not 
:^^icab|e  fa  perao^alty.  .  The  very,  preamble  of  the  statutes 
statair  U  to  be  mpde  to  establish  one  miifarm  n^ode  of.  rating, 
and  iA4£f6^thG.co9t  qf  appeal  again&t  an  unfair.rate^  The 
preamble  of  a. statute  cannot  control,  the  enacting. part  of  a 
statute^  if  expressed  >n.c]ear  and  unanibiguous.t^rms.  r.But 
if.any  dt^ubt  atises.  on  the  words  of  the  enacting  part,  the 
preamble  may  be  reported  U>  to  explain  it:  per  BuHer  J. 
in  Cr^spignjf  v.  Wittenoam  (o)«    Before  this  act.  there  was 
undoubtedly .  great  wimt  of  uniformity  in  ratings  stock  in 
trade  an^  sbippii^  bei^  rateable  by  custom  in  some  places, 
but  not  in  others  9  and  it  may  be  observed,  in  passing,. that 
there  ha^  been  no  custom  to.  rate  stock  in  trade  in  the  pariah 
of  Wimborne.    The  objects  of  uniforniity  and  of  lessening 

(a)  4  T.  E.  793. 


The  QuEEK 


CASEd  IK  THE  QU£EV*S  BENCH, 

the  costs  of  appeal  will  be  best  effected  by  holding  that 
real  property  only  is  rateable ;  otherwise,  as  the  act  applies 
^.  to  such  property  onlyi  the  6tli  section,  which  makes  provi- 

LuHSDAiNE.  g*^^^  ^g.  lessening  the  costs  of  appeal,  will  be  inoperatifie 
where  personalty  is  rateable.  The  Court  may  hold  that 
the  statute  of  Eliz.,  as  to  the  rating  of  personalty^  is  re* 
pealed,  consistently  with  the  general  rules  for  the  interpreta* 
tion  of  statutes,  although  the  6  &  7  Will.  4,  c.  96,  is  merely 
affirmatife:  Slade  v.  Drake  (a),  Rex  ▼.  Worcestershire  (b). 
Rex  V.  Coode  (c),  and  Fhiter's  Case  (d). 

At  all  events,  the  Court  will  not  quash  this  rate,  as  it  is 
in  accordance  with  the  statute,  and  in  the  form  prescribed. 

fV.Bofid,  Bere  and  Lucena^  contri,  were  not  called  upon 
by  the  Court 

Lord  Dbnman  C.  J. — It  may  be  that  the  legislature  in- 
tended, by  the  Parochial  Assessment  Act,  to  repeal  so  much 
of  the  statute  of  Eliz*  as  rendered  personal  property  ratea«- 
ble;  but  they  have  not  carried  such  an  intention  into  effect. 
The  observation,  that  this  rate  is  good  because  perfect  in 
form,  would  apply  to  every  case  where  there  was  an  omta- 
sion  of  a  party  rateable.  The  object  of  the  recent  statute 
appears  to  have  been  to  establish  a  new  mode,  and  not  any 
new  principle  of  rating.  The  columns  in  the  form  given  by 
the  schedule  certainly  seem  applicable  to  real  property  only, 
and  the  word  ^*  hereditaments,"  descriptive  of  the  subject  of 
rating,  is  prominent  in  the  body  of  the  act;  it  is  said  that  thia 
amounts  altogether  to  a  declaration  that  personal  property 
is  not  to  be  rateable  as  theretofore.  But  such  a  declaration 
has  not  been  made;  and  indeed  something  more  than  a  de- 
claratory act  might  be  expected  after  express  decisions  that 
personal  property  is  rateable.  There  is  no  positive  lan- 
guage to  exclude  any  of  the  former  subjects  of  ratmg,  and 
the  old  law  must  be  taken  to  continue  unrepealed. 

(a)  Hob.  298.  (c)  Cald.  464. 

(6)  5  M.  &  S.  457.  (i)  11  Rep.  56  b. 
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LiTTLED ALB  J.-— -The  43  Eliz.  C.2,  embraces  two cluses  ol  1839. 
persons  as  rateable  to  the  relief  of  the  poor ;  first,  *'  every 
inhabitant,  parson,  vicar  and  other/*  Mrhich  includes  all  ihe  *"*  ^ 
inbabitaiits  of  a  parish ;  secondly,  "  every  occupier  of  brnda^  LuMgiuiNE. 
housea,  tidies  impropriate,  propriations  of  tithes,  coal  mines, 
or  saleable  underwoods,  in  the  said  parish.''  It  has  been 
held  that  holders  of  personal  property  come  within  the 
former  class^  so  as  to  be  rateable^  although,  as  &r  as  the 
decisions  have  hitherto  proceeded,  stock  in  trade  and  ship* 
ping  are  the  only  kinds  of  such  property  which  have  been 
held  rateable.  The  6  &  7  Will.  4,  c.  96,  cannot,  it  appears 
to  me,  be  considered  a  declaratory  act;  it  contains  no  decla* 
ration  whatever  respecting  the  first  class  of  persons  rateable 
under  the  act  of  Eliz* ;  it  makes  some  particular  provisions 
for  rating  the  second  class,  namely,  occupiers,  and  leaves 
the  first  class  quite  at  lai^e. 

Patteson  J.— *It  is  clear  that  under  the  statute  of  J5/u. 
personal  property,  if  visible  and  profitable,  is  rateable ;  and 
was  expressly  held  to  be  so  by  Lord  JEiknboroughj  in  Rex 
y.  AmbUhitU  (a).  As  to  the  6  &  7  Will.  4,  c.  96, 1  doubt 
much  whether  any  iJteration  was  intended  in  the  law  as  to 
the  rateability  of  personal  property ;  certainly  none  has  been 
made.  The  ofa^ct  was  merely  to  establish  a  uniform  mode 
of  rating ;  and  it  will  be  recollected,  from  the  case  of  Rex 
V.  JoddrtU  (6),  how  the  law  stood  before  the  passing  of  the 
aet 

Coleridge  J. — The  argument  is,  that  in  the  6  &  7 
WHU  4f  c.  96,  there  is  to  be  collected  a  clear  intention  to 
repeal  the  statute  of  JEUz. ;  I  say  to  repeal  the  statute  of 
Eliz,,  because  it  has  been  frequently  held  that  personal 
property  is  rateable  under  that  act,  although  the  judges  have 
at  times  shewn  great  reluctance  in  coming  to  that  conclusion* 
If  there  had  been  an  intention  to  alter  the  law,  it  might 

(a)  16  East,  308.  (6)  1  B.  &  Ad.  403. 
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1839.        have  been  done  by  two  i^ords.    It  may  be  that  the  framers 

,2^1^^      of  the  act  were  fetirful  that  it  would  nbt  pass  if  h  attempted 
The  Queen  ,  _,,  /.  ,  "^ 

.  „.  to  exempt  personal  property.    The  provisions  of  the  act  are 

LuMSDATKE.  all  directed  to  eflect  a  aniform  mbdc  of  rating  ten]  property ; 
it  would  naturally  therefore  be  silent  as  to  any  other  pro- 
perty. 

Order  of  Sessions  quashed. 


The  Queen  r.  The  Inhabitants  of  DRAUGHToN(a). 

The4&5  On  appeal  to  the  seasions  held,  April  2d»  1838,  for  the 
8.  81  makes^'  ^^^^  Riding  of  Yorkshire,  against  an  order  for  the  removal 
no  altemtion  of  John  Spencer  and  family,  from  the  townslup^^f  Draaghton 
fixed  by  the  ^^  ^^^  townsiiip  of  Bishop  Thoralon^  both  in  the*  said 
existing  prac-  Ridingr,  the  sessions  discbarg«d  the  order^  subject  to  the 
sinns,  for  giv-  opinion  of  this  Court  upon  the  following  caae : 
Lptf  "^iist  '^'^^  appellants,  having  been  called  on  to  prove  dieir 
orders  oTre-  notice  of  appeal*  proved  the  service  of  such  notice  on  the 
jgth  March,  1838.  It  was  thereupon  objected  by  the 
respondents  that  such  notice  was  not  in  time,  for  that  it 
was  not  given  *'  fourteen  days  at  the  least  before  the  first 
day  of  the  sessions/*  which  were  held  on  the  2d  April, 
1838.  The  Court  however  held  such  notice  to  be  in  time, 
and  having  heard  evidence  on  both  sides,  discharged  the 
order.  The  question  for  the  opinion  of  this  Court  is, 
whether  such  notice  was  given  in  time,  pursuant  to  4  &  5 
Witl.  4,  c.  7fl>  s.  81.  If  this  Court  shall  be  of  opinion  that 
such  notice  of  appeal  was  given  in  time,  the  order  of  ses- 
sions to  stand,  otherwise  the  original  order  to  be  confirmed. 


rooral. 


ilfav  29/A.  Wortley  and  J.  Ingham,  in  support  of  the  order  of  ses- 

sions.    Rex  V.  Suffolhijb)  decided   that  the   practice   of 
sessions,  as  to  the  time  for  giving  notice  of  appeal  against 

(a)  This  and  the  following  case  {h)  4  A.  &  £.  319. 

were  decided  in  Trinity  term,  1839. 


tba^  ih^  J  st^^^^Qt  of .  ^U^  grot^nd^  of ,  appeal  lymit .  be  dfi-  9. 

Uxer^four^Q  c/et^  d^y,^,b^f»  ^t^e  first rday  of  seiaioM,  Drauohtoii!^ 
bjvf  ,that.  d^ision  baa  nothing  to  do  yfiiU\nQtice,oi  appeal. 
It  may  be  reasonable  that  the  grounds  of  appeal  should  be 
ddiyere^  ea^iy,  for  the  ipfornation  of  the  adverse  party,  in 
case  there  should  be  an  appeal,  and  yet  that  the  final  deter- 
mination, to  be  announced  l:^  the  notice  of  appeal,  should 
be  postponed. 

Sir  G.  Letvin,  contrd.     The  legislature  evidently  meant 
thai  the  nodce  and  groinnds  of  appeal  should  gey  together. 
The4&  d  Will.  4,  c«  76,  s«4)l,  provides  thtat,  where  notice 
of  appeal  akidi  be  given  agomst  an  order  of  removal,  the 
appeUantB  '*  tiball  vritk  such  uolice,  or  fourteen  days  at  least 
before  the  first  day  of  the  sesrsioss,  at  trhich  such  appeal  is 
intended  to  be  tried,  send  or  delivier  to  the  overseers  of  the 
re^>ondent  parish  a  statement  is' writing  of  the  grounds  of 
saeh  appeal."    The  79th  'section  provides  th«t  no  paoper 
shall  be  removed   Mtii  twenty-one  days  after  notice  of 
cfaal^eability,  and  that,  if  within  these  twenty- one  days, 
flotifse  ofi  appeal  shall  be  recoived,  be  shall  not  be  remofe- 
ikik  until  the  time  for  prosecuting  such  appeal  shall  have 
eipired.     And  Rix  v.  Suffolk{b)  was  argtred  on  the  ground 
that  tbe  notice  of  appeal  must  be  given  within  the  twenty- 
one  days  after  notice  of  chargeability.     \W%lliafM  J.  The 
judgment  of  Lord  Denman  C.J.  there  seems  decisive  upon 
tke  present  ]x>int.]    The  present  case  is  argued  upon  a  dif- 
ferent ground  from  the  former,  lumiely,  that,  as  the  statute 
requires  that  the  grounds  of  appeal  should  be  furnished 
fourteen  days  at  least  before  trial,  and  as  they  would  be 
iaseasible  unless   accompanied  or  preceded  by  notice  of 
appeal,  the  statute  impliedly  requires  that  the  notice  also 
sboold  be  given  either  previously  or  at  the  same  time.     In 

(fl)  3  N.  &  P.  286.  (6)  4  A.  &  E.  319 ;  S.  C.  5  N.  &  M.  503. 

VOL.  II.  Q 
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1839.        this  case  notice  was  not  given  fourteen  clear  dajrs  before 

\^Y^*^      trial,  and  was  too  late.    The  object  of  the  leciriatnre  ww 

TbeQtEE*  :       ,  ^  .  r      .     .        ,  .      - 

V,  to  give  the  respondents  time  to  inquire  into  the  grounds  of 

^D^!^^BT<m^  appeal  and  to  prepare  for  trial,  but  they  can  hardlj  be  ex- 
pected to  do  so  before  they  have  been  apprised  by  the 
notice  of  appeal  that  a  trial  is  really  intended. 

Lord  Dekman  C.  J* — ^The  implication  contended  for  is 
not  at  all  necessary  to  the  construction  of  the  ad.  Notice 
of  appeal  may  by  the  practice  in  some  places  be  required 
more  than  fourteen  days  before  the  sessions,  in  which  case 
the  grounds  of  appeal  may  be  sent  with  the  notice;  in 
other  cases,  where  so  long  a  notice  is  not  required,  the 
alternative  is  provided,  that  the  grounds  of  appeal  should 
be  sef  ot9  ^^^  respondents  fourteen  days  before  the  sessions. 
There  is  no  provision  as  to  the  time  of  notice  itself. 

LiTTLEDALBi  Patteson  and  Williams  Js*  concurred. 

Order  of  sessions  confirmed* 


The  Queen  v.  The  Guardians  of  the  Walungforp 

W^^/l  Union  (ii). 

f  — — 7^       ^ 

Gu&rdiansofa  UN  appeal  to  the  Berkshire   sessions  in  April,   1838, 
^/ 2-7  union  are  rate-         .  ,       i      ,  .    t  -      .  i. 

/  able  for  a         against  a  rate  made  the  4th  January  m  the  same  year,  for 

TrecSd  under  ^^^  relief  of  the  poor  of  the  parish  of  St.  Mary  the  More, 
4  &  5  WUL  4,  in  the  borough  of  Wallingford,  the  sessions  confirmed  the 
ofthepar?Xe»  ^^^^  subject  to  the  opinion  of  this  Court  on  the  following 
ofthe  union,  to  case  :-— 

of  the  parish  On  the  hearing  of  the  appeal  it  was  proved  that  the 
in  which  the     respondent   parish    and   twenty-eight   other  parishes   to- 

houseWSllU-  \  '^  .  I  ^  -nr-it 

ate.  gether  form  one  union,  pursuant  to  the  4  &  5  Wiu.  4,  c. 

76,  which  said  union  is  called  the  Wallingford  Union,  and 
was  formed  by  the  direction  and  under  the  order  of  the 
Poor  Law  Commissioners  for  England  and  Wales,  on  the 

(a)  See  ante,  p.  2^4,  note  (a). 
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ti  of  June,  1935,  in  domptitfnce  with  the  proYisions  of  tbe        1839. 
Miid  act,  atid  that  th^  ftppellants  arc  the  guardians  thereof,    J||'*^p^ 
elaeted  purraattt  to  the  said  dtihtute.    That  the  property  ^. 

in  respect  of  which  they  are  sought  to  be  rated  consists  of  ^^uaum  ^*^ 
tbe  onion  wotkboose  of  fhe  said  tttittin  with  its  appurte* 
nances,  together  with  two  acres  of  ground  used  as  a  garden 
to  the  said  workhouse,  and  adjoining  the  same,  but  not 
being  a  distinct  property*    That  previous  to  the  formation 
of  the  said  nmon  the  respondent  parish,  together  with  the 
parishes  of  St  Peter  and  St  Leonard,  in  the  borough, 
were  jointly  possessed  of  a  certain  workhouse  for  the  re- 
ception of  paopers  of  the  said  three  united  parishes,  on  the 
site  of  which  the  said  onion  workhouse  has  been  erected, 
in  manner  hereinafter  mentioned.    That  after  the  forma- 
tionof  the  Wallingford  Union  the  oM  union  of  th    united 
parishes  was  declared  void  by  the  Poor  Law  Commission*- 
ers,  and  the  old  workhouse  belonging  to  the  three  united 
parishes  was,  with  the  concurrence  of  the  Poor  Law  Com- 
mlsaioners,  and  in  pursuance  of  the  said  act  of  parliament 
and  a  certain  other  act  passed  in  the  5th  and  6th  years  of 
the  reign  of  his  said  Majesty,  and  intituled  "  An  Act  to 
facilitate  the  Conveyance  of  Workhouses  and  other  Pro- 
perty  of  Parishes,  and  of  Incorporations  or   Unions  of 
Parishes  in  England  and  Wales,*'  sold  by  tbe  Visitor  and 
Gaaidiana  of  the  aatd  three  united  Parishes,  and  by  llk^ 
concnrrenco  of  the  said  Commissioners,  purchased  by  and 
conveyed  to  tbo  Guardians  of  the  said  Wallingford  Union. 
That  m  certain  piece  of  ground,  containing  about  two  acres, 
adjacent  to  the  said  workhouse,  was  also  purchased  by  the 
said  guardians  for  the  sum  of  190/.  10s.,  and  conveyed  to 
Ihtm  by  the  order  and  direction  of  the  said  CommissionerS| 
aad  in  porauance  of  the  statutes.    That  the  said  union 
workhouse  was  erected  partly  on  the  ground  belonging  to 
tbe  old  workhouse,  and  partly  on  a  portion  of  the  said  two 
acres  of  ground,  by  the  said  guardians,  at  the  cost  of  5150/., 
aader  the  lik^  order  and  directions,  and  with  the  approba-- 
tton  of  the  said  Commissioners*    That  the  old  workhouse 

Q2 
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was  not  rated  to  the  relief  of  the  poor  of  the  reepondent 
parish^  but  that  the  said  two  acres  of  land  were  rated  to 
the  reKef  of  the  poor  of  the  said  parish  before  the  forma- 
^*U«\wf^*^  tion  of  the  said  nnion,  but  the  produce  thereof  is  now 
applied  to  the  maintenance  of  the  paaper  inmates*  That 
said  union  workliouse  is  situate  in  'the  respondeat  parish, 
and  was  erected  in  manner  aboVementsoned,  and  pursuant 
to  the  provisions  of  the  abof  ementioned  statute,  as  applied 
to  the  Wallingford  Union;  That  the-said  iiiiioii  workhodseis 
applied  soiel;  to  the  reception  and  mlimlenance  of  the  poor 
of  the  said  union,  including  therein  as  well  poorpevsoos 
falling  sick  or  otherwise  becoming  destitute  in  the  said  union, 
alth6ugh  not  settled  therein,  as  the  settled  inhabitants  of  the 
said  union.  That  in  addition  to  the  apartmentioeoopied 
by  poor  persons  received  into  the  union,  and  appropriated 
solely  to  their  use,  the  building  also  contains  cerlaui^  apart- 
ments  occupied  by  the  master  and  matron^  but  thoK  such 
apartments  are  necessary  for  the  purposes  of  the  said  unioiii 
to  carry  on  the  work  of  the  said  union,  and  to  superintend 
the  paupers  belonging  thereto*  That  the  said  unioa.' work- 
house also  contains  a  board-room,  where  tbe*  guardians 
meet  once  in  every  week  in  order  to  transact  the  business 
of  the  union,  and  which' board-room' is  ased.soleiy  for  •that 
purpose.  That  rhe  union  w'orkhonse  contains  a  aiill, 
affixed  to  the  freehold,  whereat  the  pauper  inmates  are  em- 
ployed to  grind  flour  for  hire,  but  that  only  four  men  can 
work  at  the  said  mill  at  the  same  lime ;  and  also»  that  wAAe 
money  so  earned  is  solely  applied  in  discharge  of  the  (Mdi- 
nary  expenses  of  the  workhouse  and  the  mamtenanoe  of 
the  paupers  therein.  That  a  piece  of  garden  ground  is 
attached  to  the  said  union  workhouse,  and  cultmited  by 
the  paupers  who  are  inmates  of  the  house,  but  that  the  pro- 
duce of  the  said  piece  of  garden  ground  is  cons«med  by  the 
pauper  inmates  of  the  said  union  workhouse*  That  the 
names  of  the  occupiers  of  the  said  union  workhouse  are  de- 
scribed in  the  said  rate  in  these  words,  viz.  "  Board  of 
.  Guardians  of  Wallingford  Union."    That  the  name  of  the 
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owner  is  described  iq  the  nid  rate  in.  these  words^  viz.         i839. 

"  Parishes  compriiinB  the  Umon.**  That  the  premises  in-      ^'^^/^"^ 

.^jj         i.-.         •.  •.  The  Queen 

tended  io  bemted  are  described  in  the  said  rate  id. these  «. 

words,  viz.  •*  Union.  Wonkkouse,  Board  Roooi,  OflBcers*  Waluwgford 

Union. 
Apartments^  YardvGarden,  and  Premises/'  . 

The  ifiiestimifDr/tbe 'Opinion  .«f  the  Court  is»  whether  the 

lud  mnon  workhovse^and  premiaes,  or  aey  of  ,tbeni»  wexet 

uadiBr^tfae  circnnastanoes^  liable. to  be  rated,  to  the  relief 

eflbe:pdor  Mi.the  respKNidenti  parish  or  nott     Ifthey  or 

anj.  of  tbam  w«ffe  sa  liabfey  then  .the.  rate  must  be  affirmed, 

ifnotthenthe  same- ought  to  be  qiua^Bbedq  .. 

'  Talfifiatd.  SttrjU^  Carrivgtoru  BroiSf.  and  ilf..  Smith  in 
support  of  theiomler  of  sessions,  (a). .  The  union  workhouse 
bss  beeii'|sroper^  rated*.  The  43/J^ia.  c.  ^p  s.  5,  makes 
prawissQsi  for  the  buikUng  of  poor  houses,,  but  is  silent  as 
lo'thiMif  rateabilitx.  But  the  £%Geo«  S,  c>  8S,  s.  19,  (Gi7- 
isrl^s  Act,)  which  first  iiifcorporatedguarcjianf;  of  the  poor, 
enacted  fthat  the  buildings  and  lands  taken  for  the  purposes 
ef  lyunion,  shouM  be  ffee  from  all  pajochial  and  parlia- 
mentary^ t«[es,  except  sucb  taxes  and  to  such  an  amount 
as.  they  ware,  assessed  at  the  time  when  thej  were  first 
tdkenand  applied  for  the  purposes  of  that  act.  It  may 
be  said  that  the  guardians  are  not  rateablei  because  they 
have  no  beneficial  .occupation,  but  that  is  immaterial. 
Z%e  Govarnurofthe  Poor  vf  Bristol  v.  Waii  (b)  is  a  direct 
aadbority  on- the  present  question.  It  vras  there  held  that 
the  guardians  of  the  poor,  hiring  a  house,  without  their  dis- 
trkt,  for  the  use  of  the  poor,  were  rateable  to  the  parish  in 
whifih  the  bouse  stood,  as  occupiers,  whether  the  occupa- 
Uoo  was  profitable  or  not.  The  only  difierence  is,  that 
here  the  house  is  within  the  district^  namely,  in  one  of  the 
t««nty-»ei|^  parbhes  withie  the  union,  but  as  to  27-^8ths 
die  cases  are  precisely  the  same^  and  the  difference  pointed 
out  would  only  affect  the  amount  of  the  rate,  which  is  not 

(fl)  May  «9,  before  Lord  Den-         (h)  5  A. &E.  1;  SX.  6  N.  & M. 
mm  C.  J.,  Utihiakt  PatUsan  &     S83. 
WiUiamsJs. 
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1839.        ia  question  here.    And,  in  point  of  fact,  to  twenty*seTea 
J^Q  parishes  the  occupation  is  beneficial,  even  in  the  popular 

V,  sense  of  the  term,  to  the  precise  extent  in  which  it  would, 

Vm^ox^*^  if  not  rateable,  be  injurious  to  the  remaining  parish.  For, 
if  it  be  not  rateable,  a  portion  of  land  which  would  have  con- 
tributed to  the  funds  for  supporting  the  poor  of  that  parish, 
if  it  bad  been  occupied  by  a  private  individuaU  will,  in  coor 
sequence  of  its  occupation  by  the  guardians,  be  totally 
unproductive  to  the  fuaids  of  that  parish,  while  in  the  other 
parishes  no  portions  of  laud  will  be  withdrawn  from  lia- 
bility to  contribute  to  their  respective  funds.  This  is  mosi 
important  to  the  several  parishes  of  the  union,  as  by  the 
5  Sc6  fVilL  4,c.  76,  s.  €6,  each  parish  i^  sepvalely  charge- 
able with  its  own  poor,  notwithstanding  the  union.  The 
case  may  be  illustrated  by  supposing  that  n  parish  con- 
tained two  farms  only,  and  that  one  of  thenv  having  been 
taken  for  a  union  workhouse,  is  no  longer  to  be  rateable* 
What  would  be  the  consequence  ?  The  other  farm  would 
have  to  pay  the  whole  rate.  Even  if  the  building  in  this 
case  be  exempt,  the  two  acres  of  garden  ground  are  liable ; 
for  they  were  liable  before  their  occupatipu  by  the  appel^ 
lants,  and  the  Poor  Law  Act  does  not  authorize  the  taking 
of  land  for  a  garden.  The  guardians  cannot  be  said  to 
occupy  for  any  public  purpose ;  they  occupy  for  the.  purr 
pQses  of  a  particular  district  e3(clusively» 

Sir  J.  Campbell  A.  G.,  W»  J.  Jlexandfr,  and  TyrwhHt 
contrs^.  There  will  be  no  hardship  on  the  respondent  pa* 
rish  if  the  workhouse  be  not  rated«  for  it  is  built  on  the 
site  of  the  former  workhouse,  and  was  therefore  not  rated 
previously.  But  the  question  is  simply  one  of  law,  whe^ 
ther  the  guardians  are  "occupiers"  within  the  meaning  of 
the  statute  of  Elizabelh,  for  it  will  be  conceded  that  tbey 
are  not  ''  inhabitants,"  the  only  other  class  mentioned 
in  the  statute.  It  seems  admitted  also  that,  if  they  are 
"  occupiers"  for  any  public  purpose,  they  are  not  "  occu- 
piers'' withing  the  meaning  of  the  statute*    How  then  can 
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their  occupation  be  said  not  to  be  for  a  public  purpose,      ^J^' 
when  it  is  an  occupation  in  fulfilment  of  a  legal  obligationi    j^  Qoebw 
and  in  obedience  to  an  act  of  parliament.    Unless  the  Court  '• 

is  prepared  to  overturn  the  case  of  Rex  v.' Weaver  Trus^  Uaiov. 
tees  {a),  which  has  been  so  lately  acted  on  in  Rex  v.  Liver- 
pool{b),  their  occupation  must  be  held  to  be  for  a  public 
purpose.  In  The  Governor  of  the  Poor  of  Bristol  v. 
Wait{c),  the  Court  would  not  disturb  the  authority  of  any 
former  cases^  and  there  are  obvious  distinctions  between  that 
case  and  the  present.  There  the  guardians  were  not  bound 
to  have  any  workhouse  at  all ;  they  might  have  maintained 
their  poor  out  of  doors ;  still  less  were  they  bound  to 
have  a  workhouse  in  a  foreign  parish;  and  in  the  judgment 
of  the  Court  importance  is  attached  to  this  last  circum- 
stance. ^  But  moreover,**  it  is  there  said,  "  the  question 
here  does  not  arise  upon  a  rate  imposed  by  the  managers 
of  the  poor  of  Bristol  upon  premises  occupied  by  their  own 
poor,  within  their  own  city.'*(d)  This  case  is  not  distin* 
guishable  from  Rex  v.  Salter's  Load  Sluke  (e),  and  Rex 
V.  Liverpool  (/)•  In  -R^Jf  v.  Beverley  Gas  Works(g),  the 
commissioners  were  held  not  rateable  as  occupiers  of  gas 
works ;  but  that  case  is  not  relied  on,  because  it  was  de- 
cided chiefly  on  the  ground  that  it  would  have  been  nuga- 
tory to  rate  the  commissioners  to  the  relief  of  the  poor,  as 
they  would  have  been  empowered  to  recoup  themselves 
by  rating  the  town  for  the  support  of  the  gas  work.  But 
the  last  case  of  Rex  v.  Liverpool  {b),  in  which  it  was  decided 
that,  under  5  &  6  Will.  4,  c.  76,  s.  92,  borough  property  is 
not  rateable,  on  the  ground  that  it  is  applicable  to  public 
purposes,  is  an  unanswerable  authority  for  the  appellants. 

(a)  7  B.  &  C.  70,  n. ;  S.C,9  D.  that  application  had  been  made  on 

&  R.  738.  that  ground  to  re-open  the  ques- 

Q)  1  Perr.  &  Da.  334.  tion,  but  that  it  had  afterwards 

(r)5A.&£.  l;^N.&M.d83.  beensetdad. 

{d)  W.J.  Alexander  mentioned  (e)  4  T.  R.  730. 

to  the  Court  that  a  private  act  of  {/ )  7  B  &  C.  61 ;  &  C.  9  D.  & 

parliament  had  been  overlooked  R.  780. 

in  the  judgment  in  that  case ;  and  (g)  1  N.  &  P.  646. 
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They  did  not  dispose  of  fands  discreiionallv  and  sponUne- 

Hie^  QciEji    ^"•'y*  ■'  *°  ^'^  '•  ^g^^(^)  ■"<*  -R"^  '•  ^'*  Giles*!,  York  (6), 

V.  but  under  the  directions  of  an  act  of  parliament*     Gilbert's 

^Umhwu*****  *^'  **  "  "*^»  recognizes  the  rateabiiity  of  union  work- 

houses,  but  this  workhouse  is  built  and  occupied,  not  under 

that  act,  but  the  4  &  5  WiU.  4,  c*  76,  which  has  no  such 

provision. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court: — 

The  question  is,  whether  a  workhouse,  situate  in  one  of 
many  parishes  which  have  been  formed  into  a  union  is 
rateable,  in  the  hands  of  the  guardians,  towards  the  relief 
of  the  poor  of  the  parish  in  which  it  is.  To  shew  that  itia 
not  so  rateable  the  ckas  of  cases  was  referred  to  in  which 
the  Court  has  held  property  exempt  from  rating  by  reason 
of  its  being  wholly  unproductive  to  the  occupiers,  com* 
mencing  with  the  Salter's  Load  Sluice  case  (c),  and  ending 
with  the  late  decision  in  favour  of  the  corporation  of  Liver- 
pool. The  great  leading  principle  of  these  cases  1  take  to  be 
this— that  when  that  person  who  must  be  deemed  the  actual 
occupier  is  merely  a  trustee  for  others,  and  is  prevented  by 
the  law  from  deriving  any  benefit  whatever  from  the  occu- 
pation, that  person  cannot  be  considered  as  the  occupier 
for  the  purpose  of  being  rated :  the  act  of  Elizabeth  plainly 
supposing  bolh  control  over  the  property  and  the  power  of 
enjoying  it.  Thus  in  the  Salter's  Load  Sluice  case(cX 
where  tolls  were  to  be  applied  for  the  several  purposes  of 
the  act,  and  for  no  other  whatever.  Lord  Kenj/on  said, 
"  here  is  property  which  is  the  subject  of  the  rate,  but  no 
occupier  of  it."  The  Liverpool  ewe  (jd)  may  be  considered 
as  the  same  with  that  just  cited,  which  it  expressly  follows, 
and  the  Weaver  Navigation  case  (e),  in  the  same  volume, 

(o)  14  East,  956.  (rf)  7  B.  &  C.  61 ;  S.  C  9  D.  & 

(6)  3  B.  &  Ad.  573.  R.  780. 

(c)  4  T.  R.  730.  (e)  7  B.  &  C.  70,  n.;  5.  C.  9  D. 

&  R.  788. 
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agrees  wilh  them  entirely.    Rex  v.  SeukoiUts  {a)  fully  ac*         1839. 
knowledges  the  principle,  on  which  also  we  lately  decided    J^^^^^ 
Reg,  f.  Beverly  Gas  Works  (b),  and  the  very  important  v. 

case  of  Jttg.  y.  The  Corforatian  ef  Lwerpool{c).  Under  ^'^''u^r/^*'' 
the  drconstMioea  which  appeared  on  all  these  occasions, 
there  is  no  impropriety  in  saying  that  the  public  was'  the 
occopier,  made  such  by  act  of  parliament,  and  reeeiving 
by  the  same  authority  all  the  profits  of  the  property,  while 
those  who  would  otherwise  have  been  the  occupiers  are  in 
the  situataoM  of  public  servants,  receivers^  and  managers 
for  the  public  benefit,  without  any  interest  of  their  own. 
So  it  was  argved.  faer^^the  worhhotiee  is  hired  by  the 
gaardaana  under  authority  of  the  kite  statute  for  the  puUie 
parpose  of  -mainlaining  the  poor,  and  with  no  private  ad- 
vantage to  the  occupiers. '  Bmt  though  the  maintenance  of 
tht  poor,  he  a  poblic  putpose,  the  mniotenauce  of  the  poor 
of  this  particular  district  ia  a  burden  on  that  district  alone. 
The  occapation  is  not  beneficial  to  the  guardians  indivi- 
daaily,  but  the  most  advantageous  mode  of  relieving  their 
poor  is  an  advantage  to  that  body.  We  decided  accord- 
ingly in  The  Gooermrs  ofihe  Poor  of  Bristol  s^  Wait  (<2), 
which  can  onlyj  be  dibtinguiahed  from  the  case  before  ua 
bj  the  focal  situation  of  thia  property,  which  is  within  one 
of  the  parishes  composite  thetunion.  But  one  parish  i« 
not  more' a  separate  •  body  from  another  than  the  parish  of 
St.  Mary  the  More  in  Wallingford  is  from  the  union 
which  annexes  ititotwentyreight  other  parishes^  It  is  not 
necessary  to  make  any  observation  on  -  the  intermediate 
cases  of  property  voluntarily  appropriated  to  religious  and 
charitable  purposes. .  We  decide  on  the  ground  that  this 
property,  not  being  devoted  to  a  public  purpose,  and  being 
beneficially  occupied,  is  subject  to  the  poor  rate. 

Order  of  sessions  confirmed. 

{a)  12  But,  40.  ((0  5  A  &  £.  1;  S.  C,  C  N.  & 

(6)  1 N.  &  P.  646.  M.  383. 

(c)  1  Pen-.  &  Da.  384* 
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Wedmeiday,  UoRNEB  V.  KepPEL. 

/  April  17tA. 

^'  '     To  a  decl«ni-  ASSUMPSIT  on  «  bill  of  eicbangc,  drawn  by  one  5ibfi* 

'  lainM?trby      ^'^^  ^^^  0'-  '^*>  payable  two  months  after  date,  &c*»  nc- 

the  indorsee     cepted  by  defendant,  and  indorsed  by  Shtmmm  to  one 

change  against  AmoU,  who  then  indorsed  it  to  one  Buriofif  who  indorsed 

the  acceptor,    ji  i^  the  platntiiF;  of  all  which  defendant  had  doe  notice, 

the  defendant,  ,  .  .     .^  , 

who  was  not    and  then  promised  to  pay  the  plamtiff  Ibe  amonnt  meieof, 

under  terms      ^^ 

to  plead  isBoa- 

bly,  pleaded         Plea;  that  the  defendant  did  not,  at  any  time  before  the 

not  notice  of    ^^^^  became  due,  have  notice  that  the  bill  had  been  indorsed 

the  indorse-     to  the  plaintiff,  nor  did  the  defendant,  at  the  lime  of  the 
ment  to  the  . ,    .    ,  i         •  .     .i..  .       ■  .  i 

plaintiff;  that  aaid  indorsement  to  the  plaintiff,  promise  him  to  pay  the 

he  did  not,  at  |^ji|  according  to  the  tenor  and  effect  thereof,  and  that  the 

the  time  of  ...     ®  .  ' 

indorsement,    plaintiff  did  not,  at  the  time  of  the  said  indorsement  to  him, 

^"^h^bHl,     f^y  ^^  ^^^^^  amount  of  the  bill  to  BuHom  as  the  con* 

and  that  the    sideration  thereof.    Verification. 

not  at  snch  ^^  ^>'  P^^^  ^^^^  ^^*  *  special  demurrer. 

time  pay  the 

full  amount  to-.,,-,  __  _  .  i.. 

his  indorser.         Thiobald  now  moted  for  a  rule  to  shew  cause  why  judg- 

S^d^a  ^e  to  "®"^  •ho"W  not  be  signed  for  want  of  a  plea.  In  this  case 
sign  judgment  the  defendant  was  not  under  terms  to  plead  issnably ;  and  in 
forjantof  Cawpery.Jone${a)  it  was  laid  down  that  the  Courte  will 
not  allow  judgment  to  be  signed  for  want  of  a  plea,  unless 
the  defendant  be  under  such  terms.  But  in  MUey  t. 
Walli  (6),  in  which  case  several  authorities  were  cited  to 
shew  that  the  Court,  under  the  circumstances,  had  no  juris- 
diction, the  Court  allowed  judgment  to  be  signed,  on  the 
ground  that  the  plea  was  calculated  to  perplex  and  render 
it  necessary  for  the  plaintiff  to  consult  counsel. 

Lord  Denman  C.J. — We  ought  not  to  renounce  our 
jurisdiction  in  these  cases,  nor  ought  we  to  exercise  it  on 
light  grounds,     A  plea  may  be  false  and  frivolous  in  fact; 

{a)  4  Dowl.  P.  C.  591.  Exch.  170;   S.  C.  1  Dowl.  P.  C. 

(6)    Law  Juur.   vol.  ii.  N.  S.      648. 


HoaNSR 
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but|  in  order  to  interfere,  we  should  have  continually  to        1889. 

institute  a  trial  of  facts  on  affidavit.     In  point  of  law  a 

plea  may  be  so  absurd,  that  we  should  certainly  interfere  V. 

and  punish  the  party  in  fault  |  but  we  will  not  interfere  in      ^^^^^^ 

tbiscase, 

LiTTLBDALB  J. — If  a  plea  were  quite  out  of  rule,  as 
ooB^ssttflipsit  to  A  declaration  of  debit  we  should  allow 
judgment  tQ  l^  sigiiod. 

Pattbson  J. — If  Cowper  v.  Jones  (a)  is  rightly  reported, 
I  repudiated  the  jurisdiction  of  the  Courts  over  these 
cases ;  if  I  did,  I  was  wrong, 

Cox^beioc^]^  J* — As  a  general  rule,  the  Court  will  not 
tiy  the  trittb  of  a  plea  on  affidavit,  nor  decide  its  validity  in 
point  of  law  on  notion,  uijess  in  very  strong  cases.  But  I 
regret  very  much  that  any  gentleman  in  a  liberal  profession 
should  have  countentmced  such  a  plea  as  the  present. 

Rule  refused, 
(fl)  4  Dowl.  P.  C.  591. 


KN0Vnt.ES  9.  BUEWAED.  '  Wednesday, 

jj  April  17th. 

JtlUMFREY,  on  this  day,  obtained  a  rule  to  shew  cause  in  an  action 

wby  the  plea  in  this  case  should  not  be  set  aside  with  costs,  I'J J"dorece  of 

"^         ^        ,  .       .  a  bill  of  ex- 

and  the  plaintiff  be  at  liberty  to  sign  judgment.  change  against 

The  declaration  was  in  assumpsit  by  the  indorsee  of  a  ^  plea*3mt '^^ 

bill  of  exchange^  drawn  upon  and  accepted  by  the  defend-  the  drawer 

ant.    The  defendant  pleaded  that  the  drawer  did  not,  at  its  amoont  to 

the  time  of  making  the  said  bill  of  exchange,  or  of  the  de-  tjie  acceptor  as 
^  theconsidera- 

fendant's  acceptance  thereof,  pay  the  amount  of  it  to  the  tion  of  the  ac- 
ceptance, was 
Iteld  friToloos,  and  the  Court  made  absolute,  with  costs,  a  rule  for  signing  judgment  as 
for  want  of  a  plea. 


CASES  IN  THE  QUEEN's  BENCH, 

defendant,  as  and  for  the  consideration  of  the  defendants 

said  acceptance,  &c. 

Knowles 

BuRWAKo.  Edwards,  on  a  subsequent  day  in  this  term  (8th  May) 
shewed  cause,  and  referred  to  Mileyv,  WaH${d)  znACowper 
V.  Jones  {p)* 

Humfrey,  contri.  In  Miley  v.  Walls  (a)  it  was  stated 
that  when  the  plaintiff  took  the  bill  he  knew  the  facts;  and 
in  Horner  v.  Keppel{c)  the  plea  traversed  a  fact  in  the 
declaration. 

Lord  Denman  C.J. — In  Horner  v.  Keppel{c)  the  plea 
traversed  matter  of  fact  alleged  in  the  declaration,  in  the 
form  prescribed  by  the  new  rules  {d).  This  plea  is  mere 
trifling,  and  waste  paper.  We  by  no  means  abandon  our 
summary  jurisdiction  over  pleas  of  this  kind,  but  think  it 
better,  at  the  same  time,  that  parties  should  exercise  their 
own  discretion  as  to  signing  judgment,  rather  than  call 
upon  us  to  interfere. 

LiTTTEDALE  J.  coucurred. 

Patteson  J. — In  Cowper  v.  Jones  (a)  I  was  certainly 
wrong,  if  I  went  as  far  as  I  am  represented  to  have  gone  in 
repudiating  the  jurisdiction  of  the  Courts. 

Coleridge  J.  concurred. 

Rule  absolute. 

(a)  1  Dowl.  P.  C.  648.  (c)  Ante,  «34. 

(b)  4  Dowl.  P.  C.  591.  (rf)  H.  T.  4  WilL  4, 1.  8. 
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Blackburn  v.  Edwards  and  another.  Tuetday, 

■p  May  7ih. 

li.  V.  RICHARDS  moved  to  set  aside  the  judgment  To  debt  on 
which  had  been  signed  in  this  case  for  want  of  a  plea,  ^j^ftj"^^'^ 
The  defendants  were  under  terms  of  pleading  issuably.         ants,  who  were 
The  action  was  debt  on  a  c^ommon  money  bond.    .Tlie  ^f  p*^ding*i»- 
defendant  Edwards  pleaded  that  the  plaintiff  ought  not  suably,  plead- 
r     I  •       •      •  •  •  •    i»  J      .  *^>  against  the 

further  to   mamtam   her  action^  because   before   a^id   at  further  main- 

the  time  of  the  commencement  of  this  suit,  and  at  the  tenanceofthe 

.  '         . .       action,  that 

time  of  the  makmg  of  the  promise  and  agreement  herem-  at  the  com- 

after  mentioned,  to  wit,  on  &q.,  the  defendants  exercised  Jjhcreorh" and 

and  carried  on  in  copartnership  together  the  business  of  the  other  de- 
•  1       1*  •  T         •  *       I  r  fendant  were 

attornies  and  solicitors  at  Lieamin^ton,  in  the  county  of  j„  partnership 

Warwick,  for  a  certain  term  then  unexpired :  and  there-  >"  business  for 

-        ,  r    •  •        •     *       1       t  1  "  term  unex- 

opon,  after  the  commencement  of  this  suit,  on  the  day  and  pired,  and 

year  last  aforesaid,  in  consideration  that  £(/tiMir(/5,  at  the  ^ha'incon- 

.     .  .      sideration  that 

request  of  the  plaintiff  and  the  other  defendant,  would  dis-  he,  at  the  re- 
solve and  put  an  end  to  the  said  copartnership,  the  plaintiff  ^uiiiiiff  and 
then  undertook,  and  agreed  and  promised,  to  forbear  all  the  other  de- 
further  proceedings   in   the  said  action.     Averment,  that  pil'tanendto 

Edwards,  confiding  in  the  said  undertaking,  agreement  and  the  partner- 

1- 1    «.  1  m         f       1  1  ship,  the  plam* 

promise,  did  afterwards,  to  wit,  on  &c.,  dissolve  and  put  an  uffpromised 

end  to  the  said  copartnership,  and  the  same  was  accordingly  J?    ****Lf?'^' 

then  put  an  end  to  by  and  between  the  defendants.     Veri-  ings  on  the 
i;<.of;^«  bond.    Aver- 

^^«*><>°-  mentofper. 

formance  by 

Whately  shewed  cause  in  the  first  instance.    The  plea  is  g^^  ^j^^  ^i^^ 

clearly  frivolous :  the  parol  agreement  is  no  answer  to  the  pl«a  ^^  f"- 

,  _-  volous  and 

specialty  declared  upon:  Littler  v.  Holland  {a),  Brown  v.  not  issuable; 

Goodman,  in  a  note  to  that  case;  and  2  Wms.  Saund.  47  8,  li^^''^^'^ 
D.  1.     Even  in  an  action  for  a  simple  contract  debt,  a  with  costs  a 
covenant  not  to  sue  for  a  limited  time  is  not  pleadable  |[)])tchcai^ 

was  shewn  in 
(a)  3T.R.590.  thefiratin. 

stance,  for 
setuog  aside  judgment  which  had  been  signed  for  want  of  a  plaa. 


Blackburv 
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in  bar :  Thimbleby  v.  Barron  (a).  Any  issue  which  could 
be  taken  in  this  plea  would  be  immaterial.  The  plea, 
therefore,  is  not  an  issuable  plea.    He  cited  also  StapUs 

R.V.  Richards,  in  reply.  The  plea  does  not  attempt  to 
vary  the  bond:  the  bond  is  forfeited;  and  the  answer 
offered  is  merely  against  the  further  maintenance  of  the 
action.  [LiUledaU  J.  One  meaning  of  an  issuable  plea  is 
such  a  plea  as  will  not  be  open  to  general  demurrer.] 

Lord  Denman  C.  J. — The  plea,  whether  issuable  or 
not  in  any  sense,  is  clearly  frivolous. 

LiTTLCDALE  J. — No  material  issue  could  be  taken  on 
this  plea.  If  issue  had  been  taken,  there  must  have  been 
a  repleader. 

I'AtTEsoN  J. — An  issuable  plea  must  be  such  that  issue 
can  be  taken  on  a  material  fact.  This  plea  is  bad  in  every 
respect. 

Whateley  applied  to  have  the  rule  discharged  with  costs. 

12.  K  Richards.  Costs  are  ne? er  granted  where  cause  is 
shewn  in  the  first  instance. 


Per  CuRiAM- 


Rule  discharged  with  costs  (c). 


(a)  3  M.  &  W.  !S10<  (c)  Cokridge  J.  was  in  the  Bui 

(6)  4  Biag.  N.  C.  f  44.  Court* 


.^^,.  X^'^^  ^^f- 
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Babsham  '0.  Bullock.  Esq.  Wednadai/^ 

April  18M. 
Debt  for  penalties  incurred  by  the  defendant,  as  sheriff  In  debt  for  a 
of  Essex,  under  5£  Geo.  2,  c.  28.  The  third  count  stated  {|,e  sheriff  for 
that  under  a  writ  of  capias  ad  respondendum^  directed  to  '*|^.^"?i*'® . 
the  defendant,  as  such  sheriff,  he  had  arrested  the  plaintiff,  had  been  nr- 
and  caused  him  to  be  conveyed  to  a  public  drinking  house  ^f^  danc^^^ 
without  his  consent.  to  a  public 

Plea  to  the  third  count:  that  defendant  did  not  without  S£f,t** 
the  consent  of  the  plaintiff  cause  him  to  be  conveyed  to  a  plnintiff's  con- 
public  drinking  house,  modo  et  form&,  and  issue  thereon,      traversed  the 

At  the  trial  before  Lord  Denman  C.  J.  at  the  London  taking  the 

.  plaintiff  to  the 

Sittings  after  last  Hilary  term,  it  appeared  that  the  plaintiff  drinking  house 
had  been  arrested  and  conveyed  to  a  public  drinking  house  ^o^sent    Evi- 
witbout  his  consent  by  one  of  the  defendant's  officers,  dence  was 
The  defendant's  counsel  objected  that  the  defendant  could  fi^Vuhat  the 
not  be  made  responsible  for  the  act  done,  unless  the  party  "<^^  officer  of 

...  .  .      1  •  4.         .  .  •    ^^®  defendant 

cooiniitting  the  act  were  shewn  to  be  his  agent,  for  which  who  arrested 

purpose  the  warrant  should  have  been  produced.     His  th^pl^in^^^ 
■^    "^  .  "^  also  took  bun 

lordship  overruled  the  objection,  and  the  jury  found  for  to  the  drink- 

consent : — 
Sir  /.  Campbell  A.  G.  now  moved  to  enter  a  verdict  for  j^e  plea  ad-  * 

the  plaintiff,  or  for  a  new  trial,  on  the  ground  taken  at  the  ")i"ed  the 

,  .  otncer  who  ar- 

tnal,  and  cited  George  v.  remfig(a),  rested  was  the 

f^  1  7.         defendant's 

Cur.  adv.  vuH.       ^gem,  and  the 

evidence 

Lord  Denman  C.  J.  on  a  subsequent  day  in  this  term  the  same  offi- 
dclivered  the  judgment  of  the  Court(6).  Tiindffto!ho 

The  question  in  this  case,  upon  which  we  took  time  to  drinking 
consider,  is  whether  the  defendant,  the  sheriff  of  Essex,  jJot^fecesraTv 

was  sufficiently  connected  by  the  evidence  with  the  person  to  produce  the 

warrant  to 

who  did  the  act  complained  of,  without  production  of  the  f^^kc  the  de- 
fendant liable. 

(«)  4  Esp.  63. 

(h)  Lord  Benman  C.  J.,  tUtledaie,  Palteson,  and  Coleridge  Js. 

VOL.  II.  B 
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warrant.  The  third  count  of  the  declaration^  on  which  the 
question  arises,  charges  the  defendant  with  having  taken 
the  plaintiff,  whom  he  had  arrested  for  debt,  to  a  drinking 
house  without  his  free  consent.  The  plea  states  that  the 
defendant  did  not  take  him  to  the  drinking  house  without 
his  free  and  voluntary  consent,  in  manner  and  form. 

Now  assuming  for  the  sake  of  argument  that  this  plea 
traverses  as  well  the  fact  of  taking  to  the  drinking  house  by 
the  defendant,  as  that  it  was  done  without  the  consent  of 
the  plaintiff,  still  it  plainly  admits  that  the  defendant  ar- 
rested the  plaintiff;  it  adopts  the  act  of  the  officer  in  ar- 
resting him,  and  it  was  not  necessary  to  produce  the  war- 
rant in  order  to  shew  that  arrest  to  be  the  act  of  the  de- 
fendant; the  plea  admits  the  officer  who  arrested  to  be  the 
agent  of  the  defendant  for  that  purpose. 

Then  the  evidence  shewed  who  that  officer  was,  and 
that  the  same  officer  took  the  plaintiff  to  the  drinking 
house;  and,  it  being  admitted  that  he  was  the  agent  of  the 
defendant  for  the  purpose  of  arresting,  it  follows  that  be 
must  be  his  agent  in  all  that  he  does  arising  out  of  that  ar- 
rest. In  George  v.  Perring(a),  which  was  referred  to,  the 
person  who  did  the  act  complained  of  was  not  the  officer 
who  arrested,  and  it  was  shewn  that  the  warrant  was  nei- 
ther addressed  to  nor  handed  over  to  him.  We  think  that 
the  defendant  was  sufficiently  connected  with  the  acl  done, 
and  that  no  rule  should  be  granted. 

Rule  refused. 


(//)  4  £sp.  63. 


£AST£B  TERM,    II  VICT. 


The  QuEBN  V.  The  London  and  Southampton  Rail- 
way Company.  Tu€^oy, 

CfHANfiELLf  in  Michaelmas  termi  18d7i  obtained  a  A  railway 
rule  niffi  for  a  mandamus,  commanding  the  defendants  to  ^^ired^te- 

issue  their  warrant  to  the  sheriff  of  Surrey  to  summon  a  nant«  from 

-         ,       ,_  ,  -  -t        -^r  year  to  year, 

jury,  who  should  assess  thp  sum  to  be  paid  to  Messrs.  (among others) 

Francis,  for  their  interest  in  certain  premises  about  to  be  ***  deliver  up 
•  »#/.  .  .    possession  of 

taken  by  the  Company,  under  the  4  &  5  nilL  4,  c.  Ixx^viii.  their  lands,  if 

(local  and  personal).  CToiX 

The  affidavits  on  which  the  rule  was  obtained  stated  six  months 
that  Messrs.  fl,  for  many  years  past,  had  carried  on  business  whether  such 

on  the  premises,  of  which  they  had  a  tenancy  from  year  to  notice  was 
_,    .  ,         ,.,,,,  given  with 

year,  commencmg  at  Christmas :  that  their  landlord  never  reference  to 

removed  any  tenant  who  paid  his  rent  regularly,  and  that  ||j°  ^^'"®J'* 

in  conse(|uence  they,  having  always  so  paid  their  rent,  were  mencement 

induced  to  lay  out  large  sums  on  the  premises.  or  not^\he°*^^* 

The  following  portions  of  the  Company's  act  were  then  Company 

set  out,  namely,  the  47th  section,  by  which  it  is  enacted  tbeunant for 

"  that  all  tenants  at  wil|,  lessees  fpr  a  year,  tenants  from  •*"  unexpired 

•'  .        •  term  or  jn- 

year  to  year,  and  other  persons  m  possession  of  any  lands  terest.  A  te- 

which  shall  Jie  intended  to  be  taken  or  used  for  the  pur-  "o^^llTun^w' 

poses  of  this  act,  and  who  shall  have  np  greater  interest  in  a  Christmas 

the  lapds  than  ^s  tenants  at  will,  or  lessees  for  a  year,  or  j,JJ  a^e^asona- 

as  tenants  from  year  to  year,  shall  respectively  deliver  up  We  expecta- 
.  .  r         ,    ,      /         .  . ,  ^  '^  tion  that  his 

the  possession  of  such  lands  to  the  said  Conipany|  or  to  landlord  would 

such  persons  as  they  shall  appoint  to  take  possession  of  "^'j?"^^" 
the  same,  at  the  expiration  of  six  calendar  months  next  tenancy,  had 
after  notice  to  that  effect  shall  have  been  given  by  the  said  proyem™nu  on 
Company  to  such  respective  tenants,  or  lessees  or  persons  nis  land,  re- 
in possession,  or  left  upon  the  said  lands,  (whether  such  January,  no- 
notice  be  given  with  reference  to  the  time  of  the  com-  ^c®  *®  ^"*'  ^" 

SIX  months, 

and  at  the 
Michaelmas  following  possession  was  demanded  by  the  Company.  The  Company  then 
6adaaf  that  it  was  not  a  Micbaeloaas  holding  told  the  tenant  be  might  retam  posses- 
sion till  Christinas.  The  tenant  remained  in  possession  until  after  that  period  : — Held, 
that  as  he  held  over  after  notice,  his  situation  was  the  same  as  if  a  regular  landlord's 
notice  iiad  been  pyen,  and  that  he  was  not  encided  to  cgmpensation. 

r2 
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1839.        mencement  of  such  tenant's  holding  or  not,  and  whether 

J!!^^C^      such  notice  be  given  before  or  after  the  said  lands  shall  be 
The  Queen  -     ^ 

V.  purchased  by  the  said  Company),  or  at  such  time  after  the 

amT*^*  expiration  of  six  calendar  months  from  the  giving  or  leaving 
SorTHAMPToii  of  such  notice  as  they  shall  be  respectively  required ;  and 
Company.  ^^  ^^^^  ^"^  ^"^"  tenant  or  lessee,  or  person  so  m  posses- 
sion as  aforesaid,  shall  refuse  to  deliver  up  such  posses* 
sion  as  aforesaid,  it  shall  be  lawful  for  the  said  Company, 
either  under  their  common  seal,  or  under  the  hands  and 
seals  of  two,  at  least,  of  the  directors  of  the  said  Company, 
to  issue  their  precept  to  the  sheriff  of  the  county  in  which 
the  lands  shall  be  situate,  to  deliver  possession  thereof  to 
such  person  or  persons  as  shall  in  such  precept  be  nomi- 
nated to  receive  the  same ;  and  the  said  sheriff  is  hereby 
required  to  deliver  possession  of  the  said  lands  accordingly, 
and  to  levy  and  satisfy  such  costs  as  shall  accrue  by  or  on 
account  of  the  issuing  and  execution  of  such  precept  on 
the  person  so  refusing  to  deliver  possession,  by  distress  and 
sale  of  his  goods  and  chattels."  The  48th  section  enacted, 
'^  that  where  any  such  tenant  or  lessee  shall  be  required 
to  deliver  up  the  possession  of  any  lands,  so  occupied 
by  him,  before  the  expiration  of  his  term  or  interest  therein, 
the  said  Company  shall  and  they  are  hereby  required  to 
make  or  tender  to  such  tenant  or  lessee,  before  they  shall 
issue  their  precept  to  the  sheriff  to  give  possession  of  the 
lands  in  the  occupation  of  such  tenant  or  lessee,  satisfac- 
tion or  compensation  for  the  value  of  his  unexpired  term 
or  interest  in  the  said  premises ;  which  satisfaction  or  com- 
pensation, in  case  of  difference,  shall  be  ascertained  and 
determined  in  the  same  manner  as  any  other  satisfaction 
or  compensation  for  any  lands  to  be  taken  or  used  under 
the  authority  of  this  act  is  by  this  act  directed  to  be  made 
or  determined.** 

The  affidavits  then  stated  that,  on  the  10th  January,  18S7» 
the  Messrs.  Francis  were  served  with  a  notice,  requiring 
them,  within  six  months  after  the  service,  to  deliver  up 
the  premises  to  the  Company ;  that  after  the  expiration  of 
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the  six  months  the  Company *s  secretary  demanded  posses-        1839. 

sion,  and  told  them  that  they  were  trespassers;  that  they    .^^"''^^ 

....  '^  .  *^     .  .  ''    TbeQoBEif 

were  wilhng  to  give  up  possession  on  receivmg  compen-  «. 

sation,  but  that  the  Company  had  refused  the  same*  "^^  Lokdoic 

The  affidavits  in  opposition  to  the  rule  stated  that  the  Southampton 

Company  had  purchased  the  premises  in  August,  1837}     oJmpBiiT. 

that  posses.Mon  had  certainly  been  demanded  of  the  Messrs* 

Francis  at  Michaelmas  1837,  on  the  supposition  that  they 

held  under  a  Michaelmas  tenancy,  but  that,  on  discovering 

it  to  be  a  Christmas  tenancy,  the  Company  had  informed 

Messrs.  Francis  that   they    might   retain   possession  till 

Christmas,  and  that  they  did  so  retain  it  beyond  that  period. 

Sir  J.  Campbell  A.  6.  and  M.  D.  Hill  now  shewed  cause* 
In  answer  to  this  rule  it  may  be  sufficient  to  refer  to  Rex  v. 
Liverpool  and  Manchester  Railway  Company  (a).  The 
56  and  57  sections  of  that  act,  there  relied  upon  by  the  ap- 
plicant for  compensation,  contained  the  very  same  terms 
as  the  sections  relied  upon  by  the  present  applicant,  and 
were  held,  notwithstanding,  to  be  inadequate  to  comprise 
such  an  interest  as  the  reasonable  expectation  of  the  re- 
newal of  a  lease,  although  the  lessee  had  expended  large 
sums  upon  the  demised  premises.  In  Ex  parte  Farlow{b) 
and  the  other  cases,  where  compensation  was  directed  to 
be  made  by  the  Hungerford  Market  Company^  the  Court 
had  to  give  effect  to  a  much  more  comprehensive  act, 
which  awarded  compensation  for  **  good-will ''  and  **  im- 
provements/' The  tenant  in  this  case  had  possession  of 
the  premises  when  this  rule  was  moved  for,  and  retained 
his  possession  until  the  regular  expiration  of  his  interest; 
and  it  does  not  appear  that  he  was  at  all  injured  by  the 
notice  to  quit,  or  in  any  way  constrained  by  it  in  his  mode 
of  carrying  on  his  business. 

JemAs  and  Ckannell,  contrsi.  Compensation  is  not 
claimed  for  the  hope  of  renewal,  but  because  the  tenant  is 

(a)  4  A.  &  £.  650;  S.  C.  6  N.  &  M.  180.  (6)  3  B.  &  Ad.  341. 
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1830.        to  be  dispossessed,  although  his  tenancy  has  not  been 

J^^'^f'^      determined ;  for  the  Company  are  not  put  in  the  situation 
The  QuBEH       -.„,..  .       .;         .  .       . 

9.  of  landlords  bj  the  act|  so  as  to  be  able  to  determine  the 

The  LowDoir    tenancy,  and  the  landlord  himself  could  not  have  given  a 

SovTBAMPToK  uoticc  to  quit  at  the  time  required  by  the  Company.    It  is 

Company.     ^^^  ^^^^^  ^^^  Company  did  not  act  upon  the  notice  given, 

but  the  Messrs.  Francis  could  not  anticipate  that  the  notice 

would  not  be  acted  upon;  so  that  after  July  they  must  have 

suffered  from  the  precarious  nature  of  their  possession. 

When  the  Company  first  gave  notice  to  quit>  on  the  erro* 

neous  supposition,  as  it  is  said,  that  it  was  a  Michaelmas 

holding,  a  statutable  contract  was  made,  from  which  they 

had  no  right  to  withdraw ;  Ex  parte  Davies  (a) ;  and  that 

contract  gives  the  applicants  a  title  to  compensation. 

Cur.  adv.  vhU. 

Lord  Denman  C.  J.»  on  a  subsequent  day  iu  this  term 
(May  1),  delivered  the  judgment  of  the  Court. — This  was 
a  rule  for  a  mandamus  on  the  part  of  Messrs*  Francis,  to 
obtain  compensation  under  the  47th  and  48th  sections  of 

5  Win.  4,  c.  Ixxxviii.  establishing  the  Southampton  Rail- 
way Company.  The  language  of  those  sections  is  substan- 
tially the  same  as  that  of  the  act  establishing  the  Liverpool 
and  Manchester  Railway  Company (6),  and  the  case  of  Rex 
V.  Liverpool  and  Manchester  Railway  Company  (c)  is  a 
strong  authority  upon  the  subject.  In  that  case  the  claim- 
ants held  under  a  lease  for  seven  years,  having  a  reasonable 
expectation  of  renewal,  but  no  covenant  or  agreement  to 
that  effect.  The  Company  gave  a  six  months*  notice  under 
the  act,  which  expired  at  the  same  time  as  the  term  of  seven 
years;  and  it  was  held  that  the  claimants  had  no  right  to 
any  compensation.  Here  the  claimants  were  tenants  from 
year  to  year,  commencing  at  Christmas.  The  Company,  in 
January,  18d7»  gave  a  six  months'  notice  under  the  act, 

(a)  4  B.  &  Ad.  327 ;  S.  C.  1  N.      personal). 

6  M.  112.  (c)  4  A.  &  E.  650;  S.  C.  6  N. 
'(b)  7  Geo,  4,  c.  xHx.  (local  and      &  M.  180. 
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supposing  erroneously  Uiat  tlie  claimaoU  held  from  Mi- 
chaelmas. Oo  discovering  the  error  they  gave  notice  that 
the  premises  would  not  be  wanted  till  Christmas.    The  «. 

claimants  did  not  quit  in  July,  nor  indeed  at  Christmas.  '^^  Lonoov 
At  the  time  of  the  notice  in  January  the  Company  had  not  Sodthamptow 
purchased  the  landlord's  interest,  but  they  did  so  before  ^^i^^md^^ 
they  gave  notice  that  the  premises  were  not  wanted  till 
Christmas.  Now  if  the  claimants  had  quitted  in  July  they 
would  undoubtedly  have  been  entitled  to  some  compensa- 
tion«  but  as  they  have  chosen  to  hold  over  beyond  Christ- 
mas, at  which  time  they  might  have  been  compelled  to  quit 
by  the  ordinary  landlord's  notice  without  compensation,  it 
was  said  that  they  are  not  entitled  to  any  thing.  On  the 
other  hand  it  is  contended,  that  the  tenancy  has  never  been 
determined,  because  no  regular  landlord's  notice  was  given ; 
that  the  situation  of  the  tenants  was  materially  altered  by 
the  six  months'  notice  given  in  January,  and  their  posses- 
sion rendered  wholly  uncertain  from  day  to  day,  after  the 
expiration  of  those  six  months. 

We  cannot  think  that  the  act  of  parliament  requires  two 
notices  in  the  case  of  a  tenancy  from  year  to  year;  but  the 
true  construction  is,  that  the  Company  might  cither  give 
the  ordinary  landlord's  notice,  ending  with  the  current 
year  of  the  tenancy,  in  which  case  no  compensation  would 
be  due,  or  six  months'  notice  under  the  act  to  be  given  at 
any  time,  in  which  case  the  tenant  would  be  entitled  to 
compensation  for  the  value  of  the  term  between  the  expi- 
ration of  the  six  months'  notice  and  the  time  when  a  regular 
landlord's  notice  would  have  expired.  But  in  order  to 
entitle  the  tenant  to  such  compensation  the  premises  must 
be  given  up.  If,  as  in  this  case,  the  Company  inform  the 
tenant  that  he  may  hold  them  till  the  end  of  the  current 
year,  and  be  chooses  so  to  do,  the  situation  of  the  parties 
is  the  same  as  if  a  regular  landlord's  notice  had  been  ori- 
ginally given,  and  the  tenant  is  entitled  to  no  compensation, 
because  be  has  voluntarily  retained  the  possession.  It 
no  difference  that  tiie  Company  were  not  landlords 
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1839.  when  they  gave  the  notice  in  January;  that  notice  was  tin- 

^'^"^'^^  doubtedly  meant  to  operate  under  the  act,  and  would  have 

The  QuBCH  ,                .        ^       ,          .                        .           i.    1 

9.  done  so  but  for  the  subsequent  conduct  of  the  parties. 

The  Ix>N DON  Under  these  circumstances  we  are  of  opinion  that  this  rule 

SouTBAMFTOR  must  bc  discharged. 


Thursday,  ToMES  V.  HaWKBS. 

April  IQlh.  _- 

Ifn  cause  is  UUMFREY  on  this  day  moved  for  a  rule  nisi  to  set 

asstzes,  ami  a*  ^^^^^  the  certificate  of  an  arbitrator  given  in  this  cause. 

;  verdict  taken  Xt  appeared  by  the  affidavit  that  the  cause  had  been  entered 

\  tiff,  with  for  trial  at  the  last  Northampton  assizes,  when  a  verdict 

^'V  ^6  ^t ^  ^^^^  taken  for  the  plaintiff  by  consent  of  the  parties,  and 

certify  for  the  matter  referred  to  an  arbitrator,  who  was  to  certify  for 

'  ihe  verd?cM8  ^^^^^^  party  the  verdict  was  to  be  entered,  but  that  no  order 

to  be  entered,  of  nisi  prius  had  been  made.     The  arbitrator  proceeded  to 

after  tfie  ^^^^  ^'i®  evidence  on  the  same  day,  and  after  the  assizes 

assizes  arc  ^vere  ovcr  gave  his  certificate,  that  "  a  verdict  ought  to  be 

over,  although  ^                                                      . 

no  order  of  entered  for  the  defendant,"  and  a  verdict  was  entered  ac- 


"om*""     cordingly. 


obtained. 


Humfrey  now  contended  that,  in  all  cases  where  power 
is  given  to  an  arbitrator  to  make  a  certificate,  the  power 
should  be  exercised  whilst  the  jury  was  sitting,  or  at  all 
events  during  the  assizes,  where  the  jury  are  supposed  to 
be.  This  was  a  mere  parol  submission,  and  no  power 
was  given  to  the  arbitrator  to  enter  a  verdict.  The  power 
of  giving  a  certificate  amounts  to  a  mere  delegation  of 
tiie  functions  of  a  jury  as  to  hearing  the  evidence,  and 
should  be  made  during  the  same  assizes,  in  order  that  the 
verdict  may  be  pronounced  as  if  it  were  by  them. 

Lord  Denman  C.J. — I  think,  on  your  own  concession, 
your  argument  falls  to  the  ground,  for,  if  the  giving  the 
certificate  during  the  same  assizes  is  sufficient,  it  shews 
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that  Ibe  absence  of  the  jury  is  immaterial,  for  no  one  ever  1839. 
heard  of  the  same  jury  being  called  upon  to  give  any  sane* 
tioo  to  the  certificate.  That  being  so,  it  is  unnecessary 
that  the  certificate  should  be  given  during  the  assizes,  for 
the  solid  foundation  of  the  force  of  a  certificate  is  in  the 
consent  of  the  parties. 

IdTTLEDALB  and  WiLLiAMs  Js.  Concurred. 

Coleridge  J. — This  is  in  fact  an  attempt  to  set  aside 
the  award. 

Rule  refused. 


Dry  (surviving  partner  of  one  Mirfin,  deceased,)     ^x 

v.  Davy.  Vt\day^ 

Assumpsit  on  a  guarantee.    At  the  trial  In  Middlesex  Where  the 

at  the  sittings  after  last  term  before  Lord  Denman  C.  J.  it  ^•fenjaoj. , 

...       P''®  'he  foU 
appeared  that  the  plaintiff  and  his  late  partner,  in  his  life-  lowing  gua- 

time,  had  carred  on  business  in  Tottenham  Court  Road  !?^^„,  j^. 

as  linen-drapers,  and  that  the  defendant's  son  being  about  &D*,iny8on, 

to  set  up  in  business,  she  gave  them  the  following  gua*  n>usofcom- 

rantee.  mcncingbuw* 

ness  in  your 
*<  Messrs.  Mirfin  ^  Dry^  way,  and 

"Gentlemen.  '**'!?  ijli- 

«  My  son,  Mr.  G.  C.  Dtety,  of  No.  14,  Old  Church  Street,  is  desirous  fo"fou^ai, 
of  comnaeDcing  business  in  your  way,  and  wants  the  usual  credit  for  months.    If 
foar  or  six  months.    If  you  think  well  to  supply  him,  I  will  be  answera*  you  think  well 
bie  for  the  amount  of  one  hundred  pounds.    I  am,  Gentlemen^  to  supply  him 

Yours,  &c.  IjyJawXr 

"  Clapham,  38  June,  1836.  Maty  Davy!*      ^^  amount  of 

lOOr-Heldi 

The  house  of  Mirfin  Si  Dry  supplied  goods  on  this  gua^  ^^  ^  gnii»ti« 
nmtee,  to  the  defendant's  son  from  August,  18S6,  to  April,  tee  binding  on 
1837,  and  he  paid  from  time  to  time  money  on  account,  after  a  change 
exceeding  the  guarantee,  and    the    present    action  was '"^^|j™^ 
brought  to  recover  the  balance.    It  also  appeared  that, 
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1899.  at  the  time  the  gutrantee  was  given,  and  whilst  a  portion 
of  the  goods  was  supplied,  a  Mr.  Nicol  was  a  partner  with 
ilft(;^fi  &  2>ry)  and  that  in  December,  18d6,  the  partner* 
ship,  so  far  as  related  Co  hini,  was  dissolved.  For  the  de- 
fendant it  was  contended  that  this  was  not  a  continuing 
guarantee,  and  that  it  was  put  an  end  to  by  the  change  of 
firm,  and  Nichohon  v.  Payne  (a)  was  cited.  His  lordship 
was  of  this  opinion^  and  nonauited  the  plaintiff. 

Sir  •/•  Campbeti  A.  G.  now  moved  for  a  rule  nisi  to  set 
aside  the  nonsuit.  This  was  a  continuing  guarantee;  it 
was  gtv«n  to  the  firm  of  Mirfin  8c  Dry,  whomsoever  that 
firm  might  consist  of,  and  therefore  it  was  not  extinguished 
by  the  retirement  of  NicoL  In  Pease  v.  Hirst  (^b),  the 
defendant  Hirst,  and  other  defendants,  had  given  a  joint 
and  several  ptx>mi8sory  note  to  a  banking-house  for  500/., 
upon  which  interest  was  paid  for  several  years  by  Hirst ; 
two  of  the  banking  firm  retired,  and  new  partners  came 
in,  but  it  was  held  that  the  note  was  a  continuing  security, 
and  that  it  might  be  sued  upon  by  the  original  payees  for  a 
balance  due  to  the  kiew  firm.  Bayley  J.  observed,  "  a  surety 
bond  or  other  instrument  may  be  so  framed  as  to  compre- 
hend future  as  well  as  present  partners.**  So  in  this  case 
the  guarantee  Is  drawn  so  as  to  include  any  change  of  the 
firm. 

Lord  DfiNMAN  C»  J. — I  think  P€Q9e  y.  Hirst {b)  is  a 
strong  aathority  agninst  this  motion,  for  the  reason  laid 
down  by  Bayley  J.  viz.  •*  that  by  the  form  of  the  instru- 
ment (in  that  case)  none  of  the  parties  had  placed  them- 
selves in  the  condition  of  sureties.  They  appear  on  the 
face  of  the  instrument  to  be  principals.''  In  the  present 
case  the  defendant  is  a  surety  'dnly*  nnd  there  can  be  no 
dottbl  that  a  chsnge  of  firm  operates  to  put  an  end  to  the 
liaMtCy  of  a  surety,  uotess  the  change  is  (expressly  provided 
for. 

(&)  1 C.  «c  H.  48.        <6)  10  B.  ft €.  122;  S.C.  5  Man.  &  R.  68. 
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LiTTLKDALE  and  Pattesok  Js«  coQcnrred.  16S0. 


Dftr 
CoLKRiDGB  J. — The  retiremenl  of  Nicol  either  puts  an  «. 

end  to  the  guarantee  or  he  ahtiuid  have  joined  in  the  action.       ^^^^* 

Rule  refused. 


Wentworth  and  another  v.  Cock^  administrator,  &c.      ^/h  Jrt^  ^^ 

Assumpsit.    The  declaration  set  out  an  agreement    jj^/^k 

of  the  31st  October,  1856,  between  the  plaintiffs  and  the  a  contract  to 

intestate,  whereby  it  was  agreed  that  the  plaintiffs  should  r^^^^^^' 

supply  to  the  intestate  fVom  50  to  100  tons  of  slate  blocks  loo  tons  of 

monthly,   two  feet  six  inches  long,  two  feet  wide,  four  of'^'t^^n"'*'*^' 

inches  thick,  eight  blocks  averaging  one  ton,  delivered  on  dimensions, 

a  wharf  or  lighter  in  London  at  479.  per  ton,  and  that  the  ^^  f,.^  ^qq 

plaintiffs  should  also  supply  the  intestate  immediately  ftom  f«J  ^?o  tons  of 
.,     ,         y\'  ^  .  .     ,.  .  blocks  of  other 

100  to   ISO  blocks  of  the  same  superficial   dimensions,  dimensions, 

three  inches  thick,  averaging  about  ten  and  a-quarter  blocks  ™°"}^J^[,  *"^ 

per  ton,  at  475.  per  ton,  and  any  further  quantity  monthly,  quantity  that 

that  the  intestate  might  require,  and  the  intestate  agreed  qy^re^^not  ex- 

to  receive  any  quantity  of  the  blocks  before-mentioned,  ceeding  200 

being  three  or  four  inches  thick,  sawn  at  each  side  and  at  month,  the 

each  end,  not  exceeding  £00  tons  per  month.  &c,  and  the  contract  to  be 

.  in  force  to  a 

plaintiffs  were  not  to  supply  any  other  person  with  blocks  certain  time, 

of  the  same  description,  extept  they  were  to  be  used  in  ^|**^|  P^^ 
the  plaintiffs'  neighbourhood.     The  agreement  to  be  in  celled  by 
force  till  the  1st  January,  1838,  unless  cancelled  tqr  mutual  ^^^^i^c'T^^ 
consent.    Terms  of  payment  to  be  bill  at  four  months,  or  tract  binding 
five  per  ce^t.  discount  for  ready  money.    Averment,  that  Qi3tn(tor. 
the  plaintiffs  had  been  always  ready  to  supply  the  intestate 
during  his  life,  and  the  defendant,  as  administrator  &c», 
and  that  they  did  after  the  intestate's  death,  tender  to  the 
defeadamt  400  totas  of  slafe  block  answering  to  the  descrip- 
tion, and  at  the  price  agreed  upon,  but  that  the  defendant 
would  not  accept  them  or  any  part  of  them,  or  pay  for 
them. 
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1839.  Third  plea:  the  death  of  the  intestate,  after  making  the 

„,''~^"^^      agreement  and  before  breach. 

Wehtwoath  •  ,     . 

and  another        Special  demurrer,   on   the  ground  that  the  mteatate's 

^^^        death  was  no  revocation  of  the  agreement,  and  afforded  no 

answer  to  the  action. 

fVarren,  in  support  of  the  demurrer,  cited  Marshall  v. 
Broadhurst  {a),  Com.  Dig.  (Administrator)  B.  14;  Satidtrs 
V.  Esterby  (6),  Berisford  v.  Woodrof^c),  Siboni  v.  Kirk- 
man  (rf).  Quick  v.  Ludhorrow  (f),  Hyde  v.  Skinner  (f), 
Hyde  v.  Dean  of  Windsor  (g)^:  and  ToUer^s  Executors,  463. 
(He  was  then  stopped.) 

Godson  contri  contended,  that  the  personal  judgment  of 
the  intestate,  as  to  the  quantity  of  slate  to  be  taken,  and 
his  personal  exertions  were  necessary  to  effectuate  the  con- 
tract, and  cited  Williams*  Executors,  1226-7-8,  Comer  v. 
Shew  (A),  Birch  v.  The  Earl  of  Liverpool  (i),  Robson  v. 
Drummofid  (k). 

Lord  Denman  C.J. — There  is  really  nothing  in  this 
case  to  discuss.  The  intestate  had  nothing  to  do  but  to 
receive  all  the  blocks  which  the  plaintiffs  might  send, 
Mithin  certain  limits,  and  have  more  if  he  wanted  them. 

LiTTLEDALE  and  Patteson  Js,  concurred. 

CoLEKiDOB  J.— I  am  of  the  same  opinion.  Tlie  case 
might  have  been  different,  if  the  contract  had  been  mereljr 
to  supply  as  many  blocks  as  might  be  required. 

Judgment  for  plaintiffs* 

(a)  1  Tyr.  848  j  5.  C  1  C.  &  J.  (/)  S  P.  Wms.  197. 

403.  (g)  Cro.  £112.  558. 

(6)  Cro.  Jac.  417.  (A)  3  M.  &  W.  350. 

(c)  Cro.  Jiic.404.  (t)   9  B.  &  C.  399;  S.  C.  4 

(d)  1  M.  &  W.  418;  S.  a  (in      Mann.  &  R.  380. 
error),  AM.  &  W.  4«.  3  ^  <)  (fc)  S  B.  &  Ad.  303. 

(e)  3  BuUt.  39. 
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Wilson  v.  Ray.  Tuaday, 

Assumpsit  for  money  had  and  received,  and  on  an  When  acre- 
account  stated.    Plea:  non  assumpsit.    At  the  trial,  before  ^^  sl^ueom* 
Lord  DefifiuinC.  J.at  Guildhall  at  the  sittings  after  Easter  poMtioodeed 
term  1837i  it  appeared,  that  the  action  was  brought  to  of  exchange 

recover  the  sum  of  £9/.  l6*.  under  the  following  circum-  ^®'.***?  ■**- . . 

.    .  ®  mamder  of  his 

stances.     In  March  1833,  the  plaintiff  being  embarrassed,  debt,  which 

compounded  with  his  creditors,  by  paying  them  8s.  in  the  iJ^e  hinT^aad 

pound;  the  defendant,  who  was  a  creditor  to  the  amount  the  former 

of  49/*  13s.,  would  not  sign  the  deed  of  composition  unless  the  deed* 

he  was  paid  the  whole  of  his  claim.    The  plaintiff  there-  the  debtor 

upon  gave  him  a  bill  of  exchange  at  nine  months  for  quent^  paid 

fi9/.  I6s.,  dated  April  3,  1833,  and  he  signed  the  deed  of  [^^  bUlTh?.^ 

oompoaition  on  the  6th  May  followingi  when  he  received  crtfditor:— 

a  promissory  note  for  19/.  175.  being  the  amount  of  his  Jj^avJJu,|! 

dividend  at  8s.  in  the  pound.     The  plaintiff,  having  subse-  taiy  payment, 

quendy  paid  the  amount  of  the  bill  and  of  the  note,  now  y^  recovered 

sought  to  recover  the  amount  of  the  former,  as  for  money  ^^^^  ^\   , 
•  ...  .      mone?  had 

paid  on  an  illegal  consideration ;  his  lordship  thought  him  and  received, 

entitled  to  recover,  but  gave  the  defendant  leave  to  move 

to  enter  a  nonsuit. 

Kelly  having  obtained  a  rule  accordingly  in  the  ensuing 

Trmity  term ; 

Plaii  and  Rkhardi  shewed  cause  on  a  former  day  in  this 
term  {a)»  I1ie  only  ground  on  which  the  defendant  can  con- 
tend that  he  is  entitled  to  retain  this  money,  is,  that  it  was 
a  voluntary  payment;  but  in  all  the  cases  which  have  been 
decided  on  that  principle  there  has  been  an  absence  of 
fraud.  An  agreement  like  the  present  has  been  always 
held  to  be  fraudulent,  from  Cockshott  v.  Bennett  (6)  down- 
wards, and  therefore  the  security  given  was  void,  and  the 
money  never  ceased  to  be  the  money  of  the  plaintiff's. 

(a)  April  30,  before  Lord  Denman  C.  J.,  IMlUdaU,  Falieton  and 
ColeruigeJ*.  (6)2T.R.763. 


Ray. 
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1839.  Besides,  the  payment  was  not  voluntary,  the  bill  of  ex- 
^^^^  change  was  extorted,  and  the  payment  of  it  made  under 
V.  pressure.     But,  conceding  that  the  payment  may  have  been 

made  voluntarily,  still,  as  it  was  obtained  by  a  fraud,  the 
defendant  is  not  entitled  to  retain  it,  Hukt  de  Cadaval  v. 
Collins  (a).  There,  the  deflsndant  had  arrested  the  plaintiff 
for  10,000/.,  and  the  plaintiff  in  order  to  obtain  bis  liberty 
paid  500/. ;  the  plaintiff  afterwards  sued  the  defendant  for 
money  had  and  received,  and  the  Court  held  that,  as  the 
defendant  b^frauduleniljf  arrested  the  plaintiff,  the  latter 
was  entitled  to  recover  the  500/.  back*  [Lord  Dmman 
C.J. — Smih  V.  Cuff(b)  is  sonietbing  like  this  case,  but 
there  the  creditor,  who  bad  taken  the  promissory  note  for 
the  remainder  of  his  debt,  had  negotiated  it  to  a  bonft  fide 
holder,  who  recovered  upon  it.  But  suppose  in  this  case 
the  plaintiff,  instead  of  giving  a  bill,  had  made  a  promise  to 
pay,  and,  after  the  deed  of  composition  had  been  signed, 
bad  chosen  to  keep  his  promise  and  pay  the  money; 
could  he  recover  it  backf]  If  there  were  no  fraud  he  could 
not.  But  it  is  not  sufficient  to  say  that  the  plaintiff  need 
not  have  paid  the  amount  of  the  bill  of  exchange.  The 
Duke  de  Cadaval  need  not  have  paid  the  500/.,  and  might 
have  resisted  the  pretended  claim  altogether,  but,  as  it  was 
obtained  from  him  through  a  fraud,  it  was  held  to  be  reco- 
verable. So  in  this  case  the  other  creditors  were  defrauded 
by  the  agreement,  and  therefore  no  change  of  property  in 
the  money  was  effected.  This  case,  however,  is  completely 
governed  by  Turner  v.  Hoole(c),  where  a  creditor  had  signed 
a  composition  deed  in  favour  of  bis  debtor,  but  afterwards 
induced  the  latter  to  give  him  bills  for  the  full  amount  of 
his  debt,  dated  the  day  before  the  composition  deed,  aiid 
after  receiving  one  instalment  sued  the  debtor  upon  Ihe 
bills,  and  recovered  the  amount ;  and  it  was  held  that  the 
debtor  might  recover  the  money  so  paid,  in  an  action  for 

(fl)  4  A.  &  £.  858;  S.  C.  6  N.  (c)  Dowl.  &  R.  N.  P.  C.  27. 

&  M .  Z%^,  These  reports  are  Gommonly  hound 

(b)  6  Mau.  &  S.  160.  up  with  9  D.  &  R. 


Wilson 
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money  had  and  received.    That  case  was  lately  acted  upon        laso. 

in  the  Common  Pleas  in  the  case  of  AUager  v.  Spalding  (a). 

The  Court  has  always  been  studious  to  prevent  one  greedy       **  '^ 

creditor  from  getting  more  than  the  others  in  a  composition         ^'- 

of  thb  kind,  Coleman  v.  Waller  {b)p  and  it  will  not  interpret 

a  payment  of  money,  under  circumstances  like  the  present, 

to  be  a  voluntary  payment,  Hills  v.  Street  (e). 

Kelfy  contri.  It  is  fully  conceded  that,  if  this  money 
had  been  obtained  by  fraud  or  duress,  it  would  be  reco- 
verable back,  and  it  is  admitted  that  the  defendant  would 
not  have  been  enabled  to  maintain  an  action  on  the  bill 
of  exchange.  But  that  is  the  ground  of  the  defence  to  the 
action  now,  that  the  plaintiflf  being  under  no  compulsion^ 
legal  or  moral,  to  pay  the  money,  chose  to  pay  it.  The 
payment  therefore  was  voluntary.  The  only  authority  that 
impugns  this  view  is  Turner  v.  Hoole(d)f  but  that  case 
must  be  misreported»  or  it  is  not  law.  [Lord  Denman  C.J. 
I  own  I  feel  no  difficulty,  except  for  that  case;  we  had 
better  therefore  look  at  it,  before  we  hear  you  further.] 

Cur.  adv.  vult* 

Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  term 
(May  1),  after  stating  the  case  of  Turner  v.  HooIe{d), 
said, — This  rule  must  be  made  absolute.  That  case 
is  undoubtedly  in  point  against  the  defendant,  but  the 
defence  here  relied  upon  was  not  presented  to  Lord  Ten- 
terden.  He  considered  that  case,  as  I  on  the  trial  con- 
sidered the  present  case,  to  be  decided  by  the  principle 
laid  down  in  Cockshott  v.  Bennett  (e),  which  has  never  been 
impeached;  but  he  was  not  reminded  of  another  principle, 
of  at  least  equal  importance,  which  was  established  in  Af  ar- 
riott  v.  Hampton  {/),  that  what  a  party  recovers  from 

(«)  4  BiDg.  N.  C.  407.  (<0  Dowl.  &  Ry.  N.  P.  C.  d7. 

(6)  3  Y.  &  J.  S213.  See  note  (c),  ante,  964. 

(c)  5  Bing.  37.  (c)  2  T.  R.  76S. 

(/)7T.R.869. 
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1839.        another  by  legal  process,  without  fraud,  «ba1i  never  be  re 
^'^"^^^      covered  back  by  virtue  of  any  facta  which  could  have  availed 
V.  in  the  former  proceeding.    If  this  were  otherwise,  the  rights 

^^^*  of  parties  could  never  be  settled  by  the  most  solemn  pro- 
ceedings, as  they  would  be  liable  to  be  reversed  by  evi- 
dence^  which,  if  produced  at  the  proper  season,  might  have 
received  a  complete  answer.  The  Duke  ds  CadavaPs 
case  (a)  turned  on  fraud  and  extortion,  practised  by  an 
abuse  of  ex  parte  legal 'process,  and  money  woa  paid,  which 
the  party  extorting  it  knew  he  had  iio  right  to.  Whose 
money  then  was  it?  It  h-^  still  the  Duke  de  Cadavafu, 
who.  paid  to  extricate  himself  from-  imprisonment*  In  this 
case,  can  we  say  that  the  money  was  had  and  repeiv^d  to  tiie 
plaintiflf's.use,  whenit.was  voluntarily. paid  under  circum- 
stances which  woAidd  have  afforded  a  valid  mswer  to  any 
claim  for  its  recovery  ?  The  payment  wa&  in  the  nature,  of 
an  estoppel*  It  is  immaterial  that  in  this  case  there  has 
been  no  action  on  the  bill;  the  principle  is  the  same)  the 
plaintiff  has,  with  a  full  knowledge  of  all  the  circumstances, 
made  a  payment  which  he  might  have  resisted  on  the  same 

ground  on  which  he  now  seeks  to  recover. 

Rule  absolute. 

(a)  4  A.  &  £.  858;  8.  C.  6  N.  &  M.  324. 


Tkunday,  DaYIES  V.  WiLKlNSON. 

May  ad. 

The  following  ASSUMPSIT.    The  first  count  staled  that,  before  &c., 
was  held  to      the  plaintiff  came  to  an  account  with  the  defendant,  and 

be  an  ame-     ^q  ||^q^  account  the  defendant  was  found  indebted  to  the 

ment,  aod  not  ,  ... 

a  promissory     plaintiff  in  the  sum  of  69oL,  and  in  consideration  thereof 

note. 

<<  I  agree  to  pajr  the  plaintiff  or  order,  the  sinn  of  695/.  at  four  instalments,  viz.  the  first 

on  &c.,  being  SOO^;  the  seoond,  oa&c  being  150/.;  the  third,  on  &c.,  being  J50A;  the 

fourth,  on  Sec.,  being  100/.;  the  remainder  95/.  to  go  as  a  set-off  for  an  order  of  R.  to  J., 

and  the  remainder  of  his  debt  from  C.  D.  to  him.*' 

Where  the  declaration  stated,  that  the  plaintiff  accounted  with  the  defendant,  and  on 
the  account  was  found  indebted  in  £ — ,  and  in  consideration  thereof  promised  to  |>ay 
by  instalments  according  to  the  above  agreement,  and  the  plaintiff  at  the  trial  proved 
that  he  had  lent  money  to  tbc  defendant: — Held,  that  the  above  iostrumeut  was 
evidence  of  the  aocountmg. 
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the  defendant  promised  to  pay  to  the  plaintiff  (according 
to  the  terms  of  the  special  agreement  hereinafter  set  out). 
The  aeeond  count  was  on  an  account  stated  in  the  usual 
form. 

Pleas:  },  non  assumpsit;  2,  that  the  accounts  and  pro- 
mises  in  the  declaration  were  come  to  and  made  for  and  in 
respect  of  monies  lost  by  betting  at  horse-races,  and  that 
each  bet  exceeded  the  sum  of  10/.  &c^ 

At  the  trial  before  LiitkdaleJ:  in  Mifehaelnias  term,  }BS7, 
the  counsel  for  the  plaintiff  stated  that  he  would  prove 
the  money  sued  for  was  actually  lent  to  the  defendant  to 
pay  his  losses  at  the  Derby  at  Epsom  in  1833;  and  he 
called  a  witness  named  Wettenhdll,  who  stated  that  he  re- 
membered being  on  one  occasiem  at  TattersaWa  wheo  he 
saw  the  plaintiff  hand  the  defendant  a  500/.  note/ for  which 
the  defendant  expressed  bis  gratitude.  The  plaintiff  then 
pat  in  the  following  instrument,  stamped  with  an  agree* 
ment  stamp : — 

*  I  agree  to  pay  to  Mr.  Charles  Daviet,  or  his  order,  the  sum  of  695/. 
by  instalments ;  vrz.  the  first  instalment  to  be  paid  on  Monday  next, 
June  10, 1833,  being  QOOl;  the  second  on  the  settling  day  at  Doacaster 
after  the  St.  Leger,  being  150/. ;  the  third  on  the  settling  day  at  Don- 
caiter  after  Epsom,  1834,  being  150/.;  and  the  fourth  on  the  settling 
da;  atDoncaster  after  the  St.  Leger,  1834,  being  100/. ;  the  remainder, 
95/.,  to  go  as  a  set-off  for  an  order  of  Mr.  Reynolds  to  Mr.  Thomptont 
and  the  remainder  of  bis  debt  owing  from  C.  Daviet  to  htm. 

<<  (Signed)  Jame$  Wilkinson. 

«  Windsor,  June  7,  1833." 

The  defendant  objected  that  this  instrument  was  a  pro- 
missory note,  and  should  be  stamped  accordinglji  and  he 
cited  Green  v.  Daviet  (a).  The  learned  judge  thought  it 
was  properly  stamped  as  an  agreement,  and  referred  to 
Leeds  v.  Lancashire  (6),  but  reserved  the  point.  The  de- 
fendant then  called  witnesses  to  prove  that  the  money 
owing  to  the  plaintiff  was  for  bets  lo»t  at  horse-races,  but 
the  jury  found  a  verdict  for  the  plaintiff,  damages  400/. 

(fl)  4  B.&C.  235;  S. C.  6  D.  &  R.  306. 
lb)  2  Camp.  205. 
VOL.  II.  8 
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Plati,  in  the  same  term,  obtained  a  role  nisi  to  enter  a 
nonsuit,  on  the  grounds,  first,  that  the  instrument  was  a  pro« 
missory  note ;  secondly,  that  if  it  was  an  agreeoaent  it  wras 
fiudum pactum,  as  there  was  no  consideration  for  it;  aod, 
thirdly,  that  there  was  a  variance  between  die  evidence  and 
the  consideration  stated  in  the  first  count. 


Thesiger  and  Humfrey  now  shewed  cause.  In  Green  v. 
Davie$(a)t  where  the  instrument  contained  an  uneoadi- 
tional  promise  to  pay,  without  any  tUng  engrafted  upoa  it, 
it  was  properly  held  to  be  a  promissory  note;  but  in  Leeds 
V.  Lancashire  (fr),  where  the  instrument,  after  eommenciiig 
as  a  promissory  note  in  the  usual  form,  cootained  an  isi* 
dorsement  that  the  sum  mentioned  in  the  note  should  aot 
be  called  for  for  six  mouths,  it  was  held  that,  beiweeu  tke 
original  parties,  it  was  an  agreement  oidy,  and  not  a  note. 
So  in  Bolten  v.  Dugdale  (c),  where  the  instruoMnt  was, 
**  Received  and  borrowed  of  A.  B.  30L,  which  I  prouaiac 
to  pay  with  interest  at  the  rate  of  5L  per  cent  I  also  pro- 
mise to  pay  the  demands  of  the  sick  club  at  H«  in  part  of 
interest;''  it  was  held  to  be  an  agreement.  These  two 
cases  dispose  of  the  objection,  for  they  shew  that  the  con- 
dition as  to  the  application  of  the  95/.  by  way  of  set-off  must 
be  incorporated  in  the  agreement.  With  regard  to  the  i^ec^ 
ment  being  nudum  pactum,  it  is  not  to  be  distingoiabed 
from  an  I  O  U,  in  which  no  consideration  is  ever  stated ; 
and  as  to  the  variance  which  is  alleged,  it  is  quite  immate- 
rial, for  there  is  a  count  on  an  account  stated,  and  as  there 
was  evidence  of  there  having  been  money  lent,  this  agree- 
ment was  evideuce  of  the  accounting. 


Piatt  and  Ball,  contri.  It  is  submitted  that  the  instrument 
is  a  promissory  note.  It  is  an  order  for  the  payment  of  a  aum 
of  money  at  stated  periods  completely  within  the  words  of 


(a)  4B.&C.S35;  S.C.6D.& 
R.306. 

(6)  2  Camp.  205. 


(c)  4B.&Ad.6I9;  5.C.  1  N. 
&  M.  41S. 


EASTER  TERM,  II  VICT.  259 

tbe  Stamp  Act(a).   Leedt  v.  Lancashire  (b)  was  a  case  where         i839. 
Che  negotiability  of  the  instroroent  was  destroyed  by  the      **^'^^ 
indoraeraeDt;  and  both  in  that  case  and  Bolian  v.  Dug"  «. 

dale  (c)  it  was  not  certain  what  sura  of  money  was  payable  Wilwrkw. 
under  the  order.  [Patteson  J.  According  to  the  report  of 
Bolton  ▼.  Dugdak,  in  1  Nev.  &  Man.  412,  that  certainly 
seems  to  have  been  the  ground  on  which  the  judgment  of 
the  Court  proceeded  (d).]  It  was  uncertain  how  much 
money  was  payable  to  the  sick  club  in  that  case,  but  under 
tbe  present  instrument  no  more  than  600/.  could  ever 
become  payabk.  Haunoullier  v.  Hartnnck  (e),  and  Dixon 
V.  NuiiaU  (/),  are  both  cases  in  which  the  instrument 
contained  a  term  ultri  the  promise  to  pay  a  sum  of  money, 
and  yet  Chey  were  held  to  be  promissory  notes.  Secondly, 
if  tbe  instrument  amounted  to  an  agreement,  it  was  void 
for  want  of  a  consideration  being  expressed.  Tbe  decla- 
ration alleges  that  the  plaintiff  and  defendant  accountedi 
and,  in  consideration  thereof,  the  defendant  promised  ac* 
cording  to  the  terms  in  the  agreement,  but  no  accounting 
whatever  was  proved.  From  all  the  cases  since  Wain  v. 
Warliers  (g),  it  is  clear  that  an  agreement  must  contain  the 
consideration,  as  well  as  the  promise.  IPatteson  J.  Why 
would  not  parol  evidence  of  the  consideration  do?  This 
is  not  a  case  within  the  Statute  of  Frauds.]  No  parol 
evidence  was  given.  The  only  evidence  given  was  of 
money  lent,  but  the  declaration  contained  no  count  for 
money  lent.  It  is  laid  down  in  Com.  Dig.  Agreement 
(Bs.)  that  ^wben  an  agreement  is  in  writing,  the  consi* 
deration  is  not  inquirable  ;'*  but  that  means  when  the 
agreement  is  by  deed.  Evidence,  therefore,  should  have 
been  supplied  of  an  accounting  between  the  parties.  An 
I O  U  first  of  all  was  only  held  to  be  evidence  on  a  count 

(a)  55  Geo,  S,  c.  184.  Schedule.  and   Hutchinson  v.  Hey  worth,   1 

(4)  2  Camp.  205.  Perr.  &  Da.  266. 

(«)  4  B.  ft  Ad.  619;  6L  C.  1  N.  (e)  7  T.  R.  783. 

&M.412.  if)  6C.  &P,  320. 

(d)  And  see  Jone»  v,  Simpton,  (g)  ^  East,  10. 
3B.&C.318;5.C.dD.&R.545; 
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18S9.  for  money  lent,  Childert  v.  Boutnois  (a),  it  was  afterwards 

"^"^^^^^  held  evidence  oxi  an  account  stated^  Payne  v.  Jenkins  (i), 

^  but  an  t  O  XT  admits  a  debt  due  on  the  face  of  li^  and 

WiLKiKftON.  therefore  it  differs  from  a  promissory  note. 

Lord  Denman  C.J. — ^This  instrument  certainly  is  a 
promissory  note  up  to  a  certain  point,  but  then  the  re- 
mainder contains  an  agreement  as  to  QbL,  which  is  to  be 
paid-in  a  particular  manner,  and  takes  it,  I^Ibk,  out  of  the 
cTass  of  promissory  notes,  and  constitutes  it  a  special  agree- 
ment bettveen  the  parties;  the  instrument  thereft>re  was 
properly  received.  '  But,  secondly,  it  is  said  that,  if  it  is  an 
agreement,  it  contains  lio  consideration  distinct  from  the 
promise.  '  It  seems  to  me,  however,  that  the  words  ^^  I 
agree  to  pay,*'  import  a  consideration,  and  that  the  words 
are  equivalent  to  an  acknowiedgeihent  of  owihg  the  amount 
Evidence  was  given  to  shew  that  there  was  money  lent,  and 
the  paper  was  only  put  in  to  prove  that  there  was  such  a 
transaction  between  the  parties,  and  I  think  as  it  was  signed 
by  the  party  charged,  it  was  undoubtedly  evidence  on  this 
point. 

LiTTLEDAtc  J. — I  think  the  objection,  that  this  instru- 
ment is  a  promissory  note,  cannot  be  sustained.  It  falls 
within  the  principle  of  the  cases  dted,  though  the  terms  of 
the  instrument  are  somewhat  different.  A  promissory  note 
ought  to  be  certain  and  precise,  without  any  ambiguity  in 
its  terms,  or  as  to  the  amount  pa3fable,  but  if  this  instru- 
ment is  a  promissory  note,  the  condition  as  to  the  9^/*  falls 
to  the  ground,  which  could  not  have  been  the  intention  of 
the  parties.  Secondly,  it  is  objected  that  the  agreement 
does  not  contain  any  consideration  on  the  face  of  it,  and 
it  certainly  does  not;  but  the  declaration  states,  that  the 
parties  came  to  an  account,  and  on  the  account  the  de- 
fendant was  found  indebted  to  the  plaintiff  8cc.,  and  in 

(a)  1  Dowl.  &  Ry.  N.  P.  C.  8.  (6)  4  C.  &  P.  S«4. 
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coDsidemion  thereof  made  the  proQiiae^  audit  seems  to        1839. 
me  that  t^e  paper  itself  is  evidence  of  the  consideration, 
not  iqdqed  on  the  ordinary  count,  for  an  accoi^n^  s^ted,  but 
according  to  the  old  form. 

Patteson  J. — Neither  Lfeds  v.  Lancashire  (a),  nor 
Bolton  V.  Dugdale{l}),  are  entirely  in  point  with  the  present 
case^  lj[i  L^eds  y.  Lancashire  {a),  the  indorsement  limited 
the  negotiability  pf  the  instruments  which  i^  an  objection  not 
applying  to, the  present  instrument^  and  in  Bolton  v.  Du^- 
</a/e(^6)9^the.judgme,nt,  of  the  Court  proceeded  principally 
on  the  groui^^  of  the,fun^  to  be  secured  by  the  note  being 
uncertain*  Nor  is  it  necessary  to  decide  whether  an  in- 
jStrunjient  might  not  be  framed  to  operate  as  a  promissory 
note  and  also  as  an  ag^reement.  In  this  instrument  is  an 
agreement. to  pay  695/.|  and  yet  it  is  clearly  not  a  promise  to 
pay  all  that  sum  in  money,  or  to  one  payee,  and  therefore 
I  think  it  has  not  the  characteristics  of  a  promissory  note, 
but  is  a  mere  agreemei^t  between  the  parties. 

Coleridge  J. — The  point,  as  to  this  instrument  being 
a  promissory  note  or  not,  is  important,  for  there  is  no  case 
which  applies  to  it  exactly.  In  laying  down  a  rule,  as  to 
the  stamp  which  a  given  instrun^ent  recjuires,  we  ought  to 
be  careful  to  make  it  depend  on  the  essential  characteris- 
tics of  the  instrument;  fpr,  although  there  may  be  a  case 
as  my  learned  brother  has  observed,  in  which  an  instru- 
ment may  operate  both  as  a  note  and  as  an  agreement, 
it  would  be  inconvenient  to  make  two  stamps  necessary ; 
the  stamp  therefore  should  be  selected  according  to  the 
governing  character  of  the  document.  On  looking  to  this 
instrument  there  can  be  no  doubt  it  is  an  agreement,  not 
indeed  containing  a  consideration,  as  it  need  not;  for  it  is 
not  within  the  Statute  of  Frauds,  and  the  consideration 

(a)  2  Camp.  305.  (b)  4  B.  &  Ad.  619:  S.  C  1  N. 

&M.  413. 
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1839.  may  be  supplied  by  parol  evidence.    The  proper  stemp 

'^^T^^'^^  therefore  was  affixed. 

V.  Rule  refuted  (a). 

WlLKfNSOjr. 

(a)  The  rule  was  made  absolute  for  a  new  trial  on  the  evidence. 


Tuetdenff 
April  30th. 

Where  the 
town  clerks  of 
a  borough 
always  exer* 
cised  the  office 
of  clerk  of  the 
peace  by 
themselves  or 
deputy,  with- 
out any  formal 
appointment 
thereto  :— 
Held,  that 
the  deputy 
town  clerk  was 
not  liable  to 
penalties  under 
the  22  Geo.  2, 
c.  46,  for  prac- 
tising as  an 
attorney  at  the 
borough  ses- 
sions, without 
proof  of  his 
having  acted 
as  deputy  clerk 
of  the  peace* 


Faulkner  v.  Chbvell. 

Debt  for  penalties.  The  first  count  of  the  declaration 
stated  that  Charles  P.  Harris,  before  &c.,  was  clerk  of  the 
peace  for  the  town  of  Cambridge,  and  the  defendant  then 
was  the  deputy  of  the  said  Harris,  so  being  and  as  such 
clerk  of  the  peace  as  aforesaid,  and  that  the  defendant  so 
being  such  deputy  as  aforesaid,  after  the  29th  September, 
1749i  and  within  the  space  of  twelve  months  next  before 
the  commencement  of  the  suit,  to  wit,  on  the  30th  June, 
1834|  at  the  general  quarter  sessions  of  the  peace  8u;. 
holden  at  the  Guildhall  of  the  said  town,  in  and  for  the 
said  town,  being  the  town  where  the  defendant  executed 
his  office  of  such  deputy  as  aforesaid,  before  T.  C.  and 
others,  justices  8cc.,  did  act,  and  presume  to  act,  as  an 
attorney  for  one  James  Davey,  &c.,  contrary  to  the  form  of 
the  statute,  Sec.  There  were  other  counts  for  acting  as  an 
attorney  at  subsequent  sessions.     Plea,  not  guilty. 

At  the  trial  before  Park  J.  at  the  Cambridgeshire  spring 
assizes,  1837^  it  appeared  that  the  action  was  brought  to 
recover  penalties,  on  the  Q>^  Geo.  2,  c.  46,  &•  14(a),  for  act- 


(o)  That  sect,  enacts,  **  And  to 
the  end  that  justice  may  be  impar- 
tially administered  in  the  several 
general  or  quarter  sessions  of  this 
kingdom,  be  it  further  enacted  by 
the  authority  aforesaid,  that  no 
clerk  of  the  peace,  or  his  deputy, 
nor  any  under-sheriff  or  his  deputy, 
shall  from  and  after  the  said  29th 
day  of  September  (viz.  1749}  act 


as  a  solictor,  attorney,  or  agent,  or 
sue  out  any  process  at  any  general 
or  quarter  sessions  of  the  peace  to 
be  held  for  such  county,  riding, 
division,  city,  town  corporate,  or 
other  place  witbio  this  kingdom, 
where  he  shall  execute  the  office  of 
clerk  of  the  peace,  or  deputy  clerk 
of  the  peace,  under-sheriff  or  his 
deputy,  on  any  pretence  whatso- 
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Mg  as  aQ  attorney  at  U19  borough  sessions  of  Cambridge;  1839. 
the  defendant  being  (as  was  alleged)  depnty  clerk  of  the 
peace.  The  plaintiff's  counsel  contended  that  it  was  suffi*  "  "v. 
cient  for  him,  under  the  plea  of  not  guilty,  to  prove  merely  CasvaLt. 
specific  acts  by  the  defendant,  as  an  attorney,  at  the  quarter 
sessional  without  proving  him  to  be  a  deputy  clerk  of  the 
peace.  The  learned  judge  thought  that  the  plea  of  not 
guilty  threw  the  whole  burden  of  proof  upon  the  plaintiff, 
but  his  lordship  reserved  the  point.  The  plaintiff  then 
opened  the  following  case  against  the  defendant,  viz.  that 
the  office  of  clerk  of  the  peace  of  the  borough  of  Cam* 
bridge  had  always  been  incident  to  the  office  of  town  clerk, 
and  the  duties  of  it  performed  by  the  town  clerk,  or  his 
deputy,  without  any  appointment  whatever.  In  the  7 
Creo.  4,  a  local  act  was  passed  for  building  a  gaol  in  Cam- 
bridge, which  directed  the  site  to  be  conveyed  to  the  clerk 
of  the  peace,  and  the  land  was  accordingly  conveyed  to  the 
then  town  clerk.  In  June,  1830,  Mr.  Harris  was  ap- 
pointed, under  the  corporation  seal^  to  the  office  of  town 
clerk  of  the  borough  of  Cambridge,  and  enjoyed  the  said 
office,  by  himself  or  his  sufficient  deputy,  during  good 
behaviour.  Immediately  on  Mr.  Harrises  appointment  he 
appointed  the  defendant  his  deputy,  who  also  received 
the  appointment  of  deputy  town  clerk  from  the  corpora- 
tion. After  the  first  election  of  councillors  under  the  muni- 
cipal reform  act,  the  town  council  of  Cambridge  removed 
Harris  from  his  office  of  *^  town  clerk,"  and  appointed 
Mr.  Guuming  in  his  stead.  Immediately  upon  this  Harris 
handed  over  to  Gunning  the  draft  indictments  he  had  pre- 
pared for  the  then  ensuing  borough  sessions,  with  a  blank 
in  them  for  the  name  of  the  clerk  of  the  peace,  which  Giiit- 
fdng  filled  up  with  his  own.     Gunning  had  no  specific  ap- 

eTer;  bat  if  any  clerk  of  the  peace  peace  or  his  deputy,  under-sheriff 

or  his  deputy,  or  any  under-sheriff  or   his  deputy  respectively,  shall 

•«r  liit  deputy,  slwU  presame  to  be  subject  and  liable  to  a  like 

act  as  a  solicitor,  attorney,   or  penalty  of  50/.,  to  he  recovered  in 

agent  aforesaidy  such  clerk  of  the  manner  aforesaid.'' 
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1839.        pointoierit  to  the  offoeof  derkof  tiM  pence,  but  adsd  in 
FjkuJLKKEa    ^"^  exercised  that  office  by  virtue  of  bis  appointmeat  as 
v^  town  clerk.    It  was  also  opened  tbat,  by  arrangement  be- 

tiKeen  Mr.  HmrrU^  wbiie  town  clerfc,  and  Ike  defendant,  the 
former  conducted  the  business  at  sessions  as  derk  of  the 
peace,  and  ike  defendani  the  general « busiiiSBs  of  4owa 
elerk.  -  Pkroofs  wese  tbcu  given  of  the  defendaint  hanog 
acted  as  «n  attorney  for  various  parties  at  the  sessions. 
The  Jearoed  judge  was  of  opinion  that  the  plakittf  was 
bovnd  to  make  out  that  the  defendanC  was  deputy  clerk 
of  the  peacoj  and  that  he  kad  acted  as  aocb,  and. that  prsof 
ot  his  being  deputy  town  clerk  did  not  sliew  him  to  be 
depu^  derk  of  the  peace.  The  defendhni  then  proved 
thai  he-  had  never  acted  at  any  one  sessions  as  a  deputy 
dole  ef  Ihe  peacey  end  he  also  proved  an  appointment,  by 
the  Duke  of  JZac^mid^  as  ctts/vs  rokjukrumof  the  borough 
of  Oamfcridge,  of  Mr.  Harris  to  the  ^fliceof  derk  of  the 
peace,  dated  19tb  May,  1630;  the  office,  however^  was  at 
that  time  fulU  WkHe^  the  then  towti-clerk,  not  having  been 
removed  until  theSistof  the  same  month.  The  learned 
judge  then  asked  the  jury  whether  the  defendant  had  ever 
acted  as  deputy  clerk  of  the  peace,  and  on  tfaek  replying  in 
the  negative,  he  nonsuited  the  plaintiff,  giving  him  leave  to 
move  to  enter  a  verdict. 

Ktlfy,  in  Eaalcf  term,  1637,  obtained  a  rule  nisi  accord* 
i>igly>  on  the  ground,  first,  that  under  the  pka  of  not 
guilty,  the  fact  of  the  being  and  having  acted  as  a  deputy 
clerk  of  the  peace  wasf  admitted  on  the  record,  but  on^  ar- 
gument of  the  rule  this  day,  he  abandoned  the  pointy  on 
the  ottthori^  of  Eart  Spatcer  s*  Swanneil{a),  and  Jones  v» 
WiHiams{b):  secondly,  that  on  the  evidence  the  defeodant 
was  shewn  to  be  the  deputy  clerk  of  the  peace,  and  that 
being  clothed  with  the  legal  right  to  execute  the  office,  he 
brought  himself  within  the  penalties  of  the  statute,  dithough 

(fl)  3  M.  &  W.  154.  (6)  4  M.  &  W.  3T5. 
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his  poBcipal  had'  diicbargod  <lh0  duliM  of  clerk  >o£  «be        1839. 

peace*'! '-in...V!i     "♦•    *"    ••■:  •     I     .  .  1!     .    -I      .     •    « 

A^i^»iflM0i,  andnfiy/b^  now  ^bMred  caiMd.  The  M  CHV^fsiL. 
G<o.*0«4x<46/  being  a  penal  ast,  it  is  neceasary  to  proved 
lke«flefendnit'tto«be  etvictly  withki'  the  eriacUnent^  in  ovder 
totemible  1  tkr  ]lUda tiff  td  recewer  the*  penahies.  It  wa»  ne« 
ceasary  Aemfore  to(  prQve»tha«  the 'defendant  was  deputy 
olerk  tatfiahei  peace;*  and i<aleoj: that  be  evetuted  the  offideu 
The  pluiinpff  proved  ocMherw  It  wonid  appear «hat  there  was 
aonicidiB^teiin.GsnBbiddgei  as  to tbef  right  df'&ppoiatnient  to 
tht  crffice^df'dc^k  of  tbeipdao^^  butit  is'qi|i6e  ekar  that  m 
Majv'  lB30g  tbeifiofaobf  Jtn^/anfl^^asrcostosroHilOruBiy  ap^ 
|itsa)iul  ifliarwolerk  of 'the/pea€a;'attd  that  he  acted«ndcr 
that 'appointn|6Nt|/ and  ^hati  he  Ins  atted  eversinoe  as  oleHc 
of  tha«pifeas^4  r  A>  moMb  after  that <appoiAtHi'^nt  he  MnAi  afH 
pointed^ totarn* clerk  bytbecorporbtiort/and  apposMed  the 
defendant  ajsrhis  def^otyY  bat  only  to  the  office  of  town 
detk.v  :Tha  tiro  offices  <  are  quite  distinct^  atid  are  held  by 
diffioient  te*ures>  for  by  1  W.lx.M.  c.  21,. 9^6,  derks  of 
tbe  peaee  ale- removable  at  •'will,  whereas  the  town  derh 
hoUa.  dqring:  good  behaviour. 

'BotyOfen  if  the  dofendant  were  a  deputy  clerk  of  the 
peace,  it  would  be  necessary  to  pro^e  that  he  had  executed 
the  office,  as  that  is  another  ingredient  of  the  oflFence  as 
contained  in  tbe  slatuta»  This  tlw  plaiatatf  completely 
failed  in 'proving.    * 

-  Kdljr  iMid  Chiftniitgp  contri*  The  defondaDt  is  clearly 
within  the  finnnm^t  the  statute  which  was  passed  ^  to 
the  end  that  jnstkse  might  be  impartially  administered  at 
qnarter  sessidns^-  for  if  a  town  olerk  and-  his  deputy  may  ar« 
range,  the  latter  to  transact  the  business  of  town  clerk,  and 
the  former  ibat  of -clerk  of  thepeacci  with  impunity,  it  is 
clear  that  tbe  grossest  partiality  may  be  displayed  by  the 
clerk  of  the  peace  at  sessions  on  behalf  of  his  deputy. 
But  tbe  defendiint  is  also  within  the  words  of  the  statute. 


266 


W9. 


Favuwsk 
Chbvbu.# 


CASES  IV  TH£  QU££N'8  BEFCH, 

No  mere  arraQgeiiieDt  of  tbe  kind  siiggested  can  hafe  the 
effect  of  averting  legal  consequences  from  certain  definite 
acts*  Suppose  two  partners  in  trade  agree^  one  to  take 
upon  hiniself  one  portion  of  the  business,  and  the  other  a 
different  portion,  wonid  thai  prevent  their  being  paitaen 
in  the  whole?  With  regard  to  proof  of  au  appointncat  of 
the  defendant  as  deputy  derk  of  the  peaee,  suppose  an  act 
had  inposed  penalties  for  acting  as  depulj  cleric  of  the 
peacoy  and  an  action  had  been  brought  against  the  defend- 
ant for  penalties  for  acting  widiout  being  dulj  qualified, 
would  it  not  have  been  sufficient  to  shew  that  the  town 
cieiL  and  his  deputy  had  always  acted  as  derk  of  the  peace 
without  any  specific  appointment?  As  far  back  as  the  cor- 
poration docnments  extended  there  never  had  been  an  ap- 
pointment to  tbe  clerkship  of  tbe  peace  (except  the  aolitaiy 
one  by  the  Duke  of  Rutland  in  1830)  and  therefore  unless 
the  office  be  incident  to  that  of  town  clerk,  there  never  has 
been  a  good  clerk  of  the  peace  at  Cambridge.  But  the 
appointment  by  tbe  Dnke  of  Ruiland  was  utterly  void*  it 
was  unsupported  by  any  evidence  of  the  right  to  appobt, 
and  the  custos  rotnlorum  of  a  borough  has  no  right  to  ap* 
point  a  clerk  of  the  peace  (a).  In  Hughe$  v.  S^raeham(6) 
tbe  only  proof  of  tbe  town  clerk  of  Liverpool  being  also 
clerk  of  the  peace  was  his  acting  in  the  office,  as  in  the 
present  case.  And  the  circumstance  of  Harris,  the  de- 
fendant's prindpal,  giving  up  tbe  office  of  derk  of  the 
peace  upon  his  removal  from  that  of  town  derk,  and  hand- 
ing over  tbe  draft  indictments  to  his  superior  is  a  complete 
proof  of  the  union  of  the  two  offices.  Tliere  was  no  ne- 
cessity, therefore,  to  prove  an  express  appointmenC  Aa  it 
appears  that  the  appointment  to  the  office  of  town  clerk 
carried  with  it,  as  incident  thereto,  the  clerkship  of  the 
peace,  the  appointment  of  the  defendant  as  deputy  town 
clerk  induded  all  the  duties  inddent  to  the  offioe.  For  it 
is  essential  to  tbe  office  of  a  deputy  to  have  all  the  fiinc- 


(a)  See  37  Hen.B,  c.  1;  1  TF.  4* 
M.  c.  ei,  a.  6. 


(6)  4B.&C.  187;  5.C.  6D. 
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tioni  of  llie  pf incipal*  and  a  covenant  to  limit  the  powera 
of  the  deputy  is  void;  Parker  v.  KeU{a),  Godolphin  v« 
TvJar(b\  Com.  Dig.  Officer  (D.  S.)  As  the  defendant 
tberefora  waa  entitled  to  act  as  clerk  of  tbe  peace  wbeo  hie 
priodpal  was  not  present,  tbe  mere  fact  of  his  not  baving 
perMmaliy  acted  in  tbe  office  cannot  relieve  him  from  tbe 
penalties.  This  appears  from  Sianky  v*  Doddle)*  There^ 
in  an  action  against  the  defendant  for  supplying  goods 
for  tbe  mamtenance  of  the  poor,  whilst  be  was  a  guardiau 
of  the  parish,  it  was  heU  not  to  be  necessary  to  prove  that 
be  had  acted  as  guardian  of  the  poor.  It  is  true  that  on  a 
new  trial  of  that  case(d),  tbe  defendant  was  not  held  liable 
to  tbe  penalty,  but  that  was  on  tbe  ground  of  tbe  act  of 
parliament,  by  virtue  of  which  he  became  guardian  of  the 
poor,  having  been  repealed,  therefore  the  decision  in  tbe 
first  case  is  unimpeacbed. 
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Lord  Denman  G.  J. — I  think  tbe  course  taken  by  tbe 
learned  judge  at  the  trial  was  perfectly  correct*  and  tbaC 
tbe  mnwait  must  stand.  Tbe  declaration  charges  the  de- 
fendant with  being  depwty  clerk  of  tbe  peace  lor  tbe  town 
of  Cambridge,  and  that,  so  being  such  deputy  as  aforesaid, 
at  the  Cambridge  quarter  ssessions,  in  and  for  tbe  said 
town  (being  the  town  where  he  executed  tbe  office  of  such 
^f^^y?)  be  presumed  to  act  as  an  attorney.  Now  sup* 
posing  the  declaration  to  be  properly  framed  in  thus  stating 
that  the  defendant  executed  the  office  of  deputy  derk  of 
tbe  peace  in  the  town  of  Cambridge,  the  evidence  baa 
completely  failed  to  shew  that  he  did  so  exeoute  at.  This 
i«  fatal,  for,  as  the  £2  Geo.  £,  c.  Ad,  mentions  both  the 
clerk  of  tbe  peace  and  his  deputy,  a  personal  actii^  by  tbe 
latter  in  tbe  office  is  required  to  bring  him  within  the  pro- 
visions of  the  statute.  It  is  true  that  the  act  may  be  in 
tone  measure  defeated  by  an  arrangement  such  as  was 


(a)  lSalk.95;  ^.C.lLd.Rayno. 

ass. 

(h)  3  SalL  S5]. 


(c)  1  D.  &  R.  397. 
(iQ  S  D.  &  R.  809. 
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«UiKi(ed,  to  'm,  Ibe  arguuienl^  butiwe  caiinpt  ^M%  ne.w  term 
to  the  statute..     ... 

At  the  same  time  I  caonot  asaetit  to  aome  of  the  argu- 
ments urged  for  the  defendant,  as  I  do  not  think  it  neces- 
sarjr  that  an  actual  appointment  as  deputy  derk  of  the  peace 
should  be  shewi^  fo<  if  he  bad  been  proved  to  have  acted  in 
the  piiice  that  might  have  been  sufficient.  On  the  other 
band^the  production  of  ^q  appoiptmept  ^o  X\ie  office  would 
not  be  aufficieal  tofriieii^  tbatthe  penalties  had  been  in- 
curred mtess  there  had  also  been  an  acting.  The  case  of 
Sta»i^  Y-^Dodd^a)  is  quite  inapplicable^  because,,  by  the 
prpyiiionai  in  the  ^ct.tljie^re  proceeded  upon((),.n9  guardian 
of  the  poor  is  to  provide  &c.  for  the  poor,  |f  tjierefpre  the 
de(end;»njt  in,  that  case  was  a  guardian  of  the  poor,  his 
having  acted  or  not  in  the  office  would  not  make  any  dif- 
ference. 


LiTTLEDALE  J. — The  defendant  cannot  be  considered 
to  have  filled  the  office  of  deputy  clerk  of  the  peace.  He 
certainly  never  acted  in  it>  and  be  was  never  so  appointed, 
but  was  only  appointed  deputy  tow«  okrk.' 


Pattbson  Jw — I  am  not  at  all  satisfied  that  the  defend- 
ant ever  did  fill  the  oftce  of  deputy  clerk  of  the  pesoe. 
But»  even  supposing  Mr.  Kelly's  argument  talid^  that  Ihe 
clerkship  of  the  pence  is  incident  tn  the  office  of  town 
clerks  as  lliey  are  certainly  distiuct  offices,  it  would*  by  no 
means  'follow*  that  an  appointment  as  deputy  town  derk 
would  also  enure  to  o-eate  him  deputy  clerk  of  the  pence* 
And  the  fact  of  his  never  having  acted  in  the  latter  capa- 
city would  shew  that  it  never  was  intended  to  create  bim 
deputy  clerk  of  the  peace.  On  turning  to  S&  Oeo^  3,  c. 
1379  s.  6,  on  which  Stanley  v.  Dodd  (a)  was  decided^  it 
appears  the  words  there  imposing  a  penalty  on  a  guardian 
supplying  the  poor,  extend  to  the  time  during  which  he 
shall  hold  the  office.     But  in  the  present  case  the  penal^ 

(a)  1  Dow.  &  R.  397.  (6)  55  Oeo.  3,  C.  Ut  S.  6. 
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is  for  tictiitg  t%  afttomey  trher^  the  (^tttty  estecwie^  ihb  tiKke        1880. 
of  deputy  clerk  of  the  peace;  he  must  have  acted  in  the     -^^ 
o&te,  therefore^  before  be  can  be  made  liable.  v. 

CaET£tL« 

C6LEEfi)(}E  J. — It  ^as  contended  m  argument  thtit  ah 
acting  by  the  principal  is  soiBcient  to  mak^f  thie  depnty 
liable.  But  this  is  a  tery  novel  construction  of  a  jienal 
act.  IF  indeed  there  were  two  partners  in  a  business,  the 
acting  by  one  might  perhaps  make  the  6ther  liable^  or  the 
acdng  of  the  deputy  might  make  the  princ}(iai  liable, 
though  neither  of  these  cases  is  free  from  doubt,  but  to 
contend  that  the  act  of  the  princSpat  makes  the  deputy 
liable  to  penalties  is  quite  untenable. 

RtiTe  discharged. 


Brunskill  v.  Robebtson,  Es(}.  (a) 

OASE.    The  declaration  stated  that  whereas  one^  Frede^  A  declaration 

rick  Studdjf,  who,  before  and  at  the  time  of  making  the  j^fdMcA^, 

arrest  thereinafter  mentioned,  was  known  as  well  by  the  '^ho  before 

name  of  William  Studdy  as  by  the   name  of  Frederick  known  as  well 

S/tfAfy,  whereof  the  defendant  then  had  due  notice,  and  ^^^^^^l^ 

which  said  Frederick  Studdy  bad,  before  the  accruing  of  o£  Frederick, 

the  debt  to  the  plaintifif  thereinafter  mentioned,  oftentiaies  de^feJ^Jn\^had 

admitted  to  the  plaintiff  that  he  was  known  by  the  said  notice,  and 

name  of  fVilliam  Studdy,  whereof  the  defendant  had  also  accruing  of  the 

due  notice  at  the  time  of  the  said  arrest,  had  become  in-  ^f^^»  4}^'  , 

tmet  admUted 

(a)  Decided  February  4th  at  the  racation  sittingi  after  lait  Hilary  to  the  plaintiff 
term.  that  he  was 

ktunm  by  the 
name  of  WiUiam,  was  airested  by  the  defendanti  as  thariff,  under  a  writ  issued  at  the 
plaintiff's  suit,  and  describing  S.  as  William  S.,  and  that  the  defendant  took  an  insufficient 
bail-bond,  and  released  him,  whereby  &c.  The  plea  traversed  that  the  defendant  had 
notice  that  S,  was  as  well  known  by  the  name  of  William  as  of  Frederick,  and  alleged 
new  matter  with  a  verification.  On  demurrer  to  a  subsequent  part  of  the  pleadings, 
held  that,  as  the  plea  denied  that  the  defendant  had  notice  as  above,  it  was  an  answer 
to  the  cause  of  action  in  the  declaration,  for  that  the  allegation  as  to  S,'s  admissions  to 
the  plaintiff  was  mere  evidence,  and  that,  as  the  sheriff  would  have  been  justified  in  let- 
ting the  prisoner  go  at  any  timet  he  had  not  by  taking  a  bail-bond  rendered  himself 
liable  on  the  ground  that  he  had  exercised  his  election  to  treat  the  arrest  as  valid. 
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CAWS  m  THE  aUEXNS  fiEKCH, 

debted  to  the  plaintiff  io  a  large  sum  of  mouej,  exceeding 
dO/«,  to  wit  &c*,  upon  and  in  respect  of  certain  causes  of 
action  before  tben  accrued  to  the  plaintiff  against  the  said 
Frederick  Studdy,  and  the  said  Frederick  Studdy  being  so 
indebted^  the  i^iadff^  for  the  recovery  of  his  said  debt, 
afterwards*  to  wit,  on  Sec.  sued  oat  a  capias  against  the  said 
Frederick  Studdy  bj  the  name  of  WUliam  Studdy,  directed 
to  the  sheriff  of  Devon,  by  which  said  writ  o«r  lord  the 
king  commanded  the  said  sheriff  that  he  shoald  omit  not, 
&c,  but  that  he  should  enter  and  take  WUliam  Studdy 
(meaning  the  said  Frederick  Studdy^  who  was  tbeui  as  afore- 
said, known  as  well  by  the  name  of  WUliam  as  Frederick,) 
if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep 
unlil  he  should  have  given  him  bail  or  made  deposit  with 
him  according  to  law,  in  an  action  on  promises,  at  the  suit 
of  the  plaintiff,  or  until  the  said  William  Studdy  should  by 
other  lawful  means  be  discharged  from  his  custody ;  and 
our  said  lord  tbe  king  did  thereby  further  command  the 
said  sheriff  that  on  the  execution  thereof  he  should  deliver 
a  copy  thereof  to  the  said  William  Studdy  (so  named  in 
the  said  writ),  and  our  said  lord  the  king  thereby  required 
the  said  William  Studdy  (so  named  in  the  said  writ)  to  take 
notice  that  within  eight  days  after  the  execution  thereof  on 
him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  the  said  action, 
and  that  in  default  of  his  doing  so  such  proceedings  might 
be  had  as  were  mentioned  in  tbe  warning,  &c.  The  decla^ 
ration  then  set  out  the  further  commands  on  the  writ,  tbat 
the  sheriff  should  return  it,  8cc. ;  and  then  stated  that  it 
oame  to  the  hands  of  the  defendant  as  such  sheriff  to  exe- 
cute, indorsed  for  bail,  8lc.  Averment,  that  the  defendant 
executed  the  writ,  and  arrested  Frederick  Studdy f  &c,  and 
took  a  bail-bond  from  him  and  one  A.  Studdy,  being,  as 
the  defendant  well  knew,  a  minor, — the  same  bond  being 
void  in  law;  yet  defendant,  not  regarding  his  duty,  &c. 
treated  the  same  as  a  valid  bond,  and  thereupon,  without 
the  plarotiff 's  consent,  permitted  Frederick  Studdy  to  escape 
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oBt  of  his  custodjy  the  debt  for  which  be  was  arrested  being  I8i9. 
vopaid.  Averment,  that  Frederick  Siudtfy  did  not  make 
deposit  or  put  in  special  baii|  or  otherwise  obej  the  writ;  '""^' 
that  the  defendant  afterwards  falsely  returned  that  the  said  ^^^'^^9- 
WOiam  SiuAfy  (the  said  Frederick  Siuddg  being,  as  the 
defendant  well  knew,  then  known  as  well  bj  the  name  of 
WUliam  as  by  that  of  Frederick)  was  not  found  in  the  baili- 
irick  of  the  defendant^  by  means  of  which  premises  the 
pkioSiff  ia  h^nred,  &c» 

Plea :  that  at  the  dme  of  the  aaid  arreat  in  the  declar»- 
tion  mentioned  the  said  Frederick  Siuddjf  was  not  kw^wn, 
nor  had  he,  the  defendant,  notice  that  the  said  Frederick 
SiMddy  was  known  as  well  by  the  name  of  WilHmn  Studdy 
as  by  the  name  of  Frederick  Studdy,  and  he,  the  defendant, 
by  virtue  of  the  said  writ,  took  and  anested  the  said  Frede- 
rick  Stmddy,  as  in  the  declaration  mentioned,  on  the  false 
mformation  of  the  plaintiff  by  his  agent  in  that  behalf  that 
die  sakl  Frederick  Siuddy  was  William  Stwddy,  as  described 
m  the  said  writ;  and  the  defendant  in  fiict  says  that  the  said 
Frederick  Siuddyj  being  so  taken  and  arrested,  did  not  ner 
would  admit  himself  to  be  WiliiMm  SUiddy,  as  in  the  dedn- 
ration  mentioned,  but  refused  so  to  do,  and  executed  (he 
said  bail-bond  in  the  declaration  mentioned  in  his  true 
name  of  Frederick  Siuddy.    Veri&cation. 

Replication,  that  after  the  making  of  the  arrest  as  in  the 
deckration  mentioned,  and  before  the  taking  of  the  said 
bail-bond  for  the  due  appearance  of  the  said  Frederick 
Siuddy  to  the  said  writ,  so  iss«ed  at  the  suit  of  the  phuntiff 
as  aforesaid,  according  to  the  exigency  of  the  said  writ,  and 
whibt  the  said  Frederick  SiudA^  rtmzined  ha  the  custody  of 
the  defendant  by  virtue  of  the  arreat,  the  defendant  appealed 
to  Frederick  Siuddy^  and  demanded  whether  he  the  said 
Frederick  Stmddy  was  not  the  perso*  indebted  to  the  plain- 
tiff to  the  sum  of  money  in  respect  of  which  the  said  writ 
in  the  declaration  mentioned  was  issued,  and  alao  the  per- 
son meant  by  the  plamtiff  under  the  name  of  IFUiunn 
Student  in  the  said   writ  meatbnedt  and  that  the  said 
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1839.  fVederick  Studdy  thereupon,  berbre  the  takiog  of  the  said 
^^^^'^^^  bail-bond,  assented  thereto,  and  admitted  to  the  defendant 
9]  that  he  was  such  person,  and  then  promised  and  assured 

RoBEKTtoM.  iiie  defendant  that  he  would  discharge  the  debt  and  the 
costs  incurred  by  the  said  arrest  before  the  time  for  putting 
in  special  bail  to  the  said  writ  should  arrive,  and  save  harm- 
less the  defendant,  so  being  such  sheriff  as  aforesaid,  from 
the  consequences  of  his  taking  such  bail-bond  as  is  in  the 
said  declaration  mentioned,  and  of  his  discharging  Mia,  the 
said  Frederick  Studdy,  out  of  his  said  custody ;  and  there- 
upon the  defendant,  so  being  such  sheriff  as  aforesaid,  took 
the  said  bail-bond  accordingly,  and  discharged  Frederick 
Studdy  out  of  his  custody,  relying  upon  such  promise. 
Verification,  &c. 

Rejoinder :  that  Frederick  Studdy,  after  the  arrest,  did 
not  admit  that  he  was  William  Studdy,  as  described  in  the 
writ  in  the  declaration  mentioned,  but,  on  the  contrary 
thereof,  Frederick  Studdy,  as  soon  as  he  knew  that  the 
person  against  whom  the  writ  was  sued  was  in  the  writ 
described  by  the  name  of  William  Studdy,  to  wit,  on  Su;., 
and  from  thence  continually  whilst  he  was  under  arrest 
affirmed,  as  the  fact  was,  that  he  was  named  Frederick 
Studdy,  and  never  had  been  called  or  known  by  the  name 
of  William  Studdy;  and  then  denied  the  validity  of  the 
arrest,  and,  as  in  the  plea  alleged,  executed  the  said  bail- 
bond  in  his  true  name  of  Frederick  Studdy.    Verification. 

Surrejoinder :  that  Frederick  Studdy  did,  from  tte  time 
of  the  arrest  continually  until  the  time  of  his  discharge  out 
of  custody,  admit  that  he  was  such  person  as  in  the  plain- 
tiff's replication  is  mentioned,  in  manner  and  form  as  the 
plaintiff  hath  therein  alleged.    Conclusion  to  the  country. 

Special  demurrer,  on  the  ground  that  the  surrejoinder 
does  not  take  issue  on  any  fact  or  allegation  contained  in 
the  rejoinder,  and  that  if  the  said  surrejoinder  conlains  any 
answer  to  the  said  rejoinder,  by  way  of  confession  and 
avoidance,  it  ought  to  have  concluded  with  a  verification, 
and  not  to  the  country,  &c. 
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ff.  H.  fVaispn,  in  support  of  the  riernurren  The  4eicia-  1839. 
ration  itself  is  either  bad,  or  contains  no  cause  of  action  that 
is  unanswered.  It  states  that  Studdy  was  known  by  the 
ooe  name  as  well  as  the  other.  This  is  denied  bj  the  plea;  ^■^RTsoa. 
the  rest  of  the  plaintiff's  pleadings  merely  shew  that  Studdy 
was  the  party  intended  to  be  arrested ;  so,  that  the  sheriff 
would  have  been  a  trespasser  if  he  had  detained  him. 
Studdy  himself^  if  he  passed  by  a  false  name,  might  be 
estopped  from  denying  it  to  be  hi;s  real  name;  but  the  she« 
riff  was  not  bound  to  detain  him.  In  Cgle  v.  Hind$on{a)f 
which  was  an  action  of  trespass  against  an  officer  (ox  taking 
toe  goods  of  A.  B.^  the  plea  that  they  were  taken  under  a 
distringas  against  C.  X>«  (meaning  the  si^id  A.  B.),  to  com* 
pel  an  appearance,  and  that  J»  B.  and  C-  D.  were  t^e 
same  person,  was  held  not  to  be  supportable;  and  Lord 
Kenyodi  there  observed  that  there  was  no  averment  that  the 
plaintiff  was  known  as  well  by  one  name  as  the  other. 
That  authority  was  followed  in  Shadgeii  v.  Clipsan(b)» 
The  averment  is  denied  in  the  present  case.  So  in  Scan^ 
dover  v.  Wame(c),  which  was  an  action  on  a  bail-bond, 
the  declaration  stated  that  a  writ  was  sued  out  against 
Francis  Jones  by  the  name  of  John  Jones;  that  the  sheriff 
arrested  him  accordingly,  and  that  thereupon  the  defendant 
became  bound  for  the  appearance  of  Francis^  arrested  by 
the  name  of  John.  The  writ,  proved  at  the  trial,  com* 
manded  the  sheriff  to  take  John  Jones  ;  and  Lord  EUenbO' 
rough  C.J.  said  that  he  could  not "  hear,  that  instead  of 
A.  J}.,  mentioned  in  a  writ,  it  was  meant  that  the  sheriff 
should  arrest  X.  F./'  and  referred  to  the  case  last  cited. 
And  even  assuming  that,  under  the  circumstances  (disclosed 
by  the  pleadings,  the  sheriff  might  have  arrested  Siuddy 
without  being  a  trespasser,  he  was,  at  all  events,  not  bound 
to  detain  him :  Morgans  v.  Bridges  {d).  There  the  sheriff, 
having  a  writ  against  Godfrey  Barnett,  ZTrested  Maurice 

(a)  6  T  R.  284.  (c)  8  Campb.  270. 

(fr)  8  East,  328.  (iQ  1  B.  &  Aid.  647. 
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Bamett,  who  was  the  real  debtor,  and  had  represented 
himself  as  Godfrey.  The  sheriff  was  informed  of  these 
circumstances ;  yet  it  was  held,  in  an  action  for  an  escape^ 
that  he  was  not  bound  to  detain  the  debtor,  though  he 
might  have  been  justified  in  doing  so.  The  new  rule  (32 
of  H.  T.  2  Will.  4),  which  says  that,  where  a  defendant  is 
described  in  the  process  by  a  wrong  name,  he  shall  not  be 
discharged  out  of  custody,  or  the  bail-bond  be  cancelled,  if 
due  diligence  has  been  used  to  obtain  his  proper  name,  is 
a  rule  for  the  regulation  of  practice  between  parties  to  tlie 
action,  but  does  not  affect  the  general  law,  whether  as  re- 
gards the  officer  executing  process,  or  the  person  resisting 
it.  This  appears  from  Finch  v.  Cocken{a),  which  was  debt 
on  a  bail-bond,  and  shews  that  the  bond  taken  in  this  case 
was  wholly  void. 


Erie,  contr^.  Whether  the  sheriff  was  bound  to  arrest  or 
not,  in  the  first  instance,  be  was  at  all  events  bound  to  take 
an  effectual  bail-bond,  after  he  had  made  his  election,  by 
taking  the  bail-bond,  to  affirm  the  arrest.  It  appears  from 
Morgans  v.  Bridges  {b)  that,  where  there  is  in  the  process  a 
misnomer,  arising  from  the  misrepresentation  of  the  party 
arrested,  the  sheriff  has  an  election  whether  to  detain  him 
or  not.  Now  in  this  case  the  sheriff  made  his  election  to 
detain  the  prisoner,  and  was  therefore  bound.  The  plea 
denies  the  allegation  that  Studdy  was  known  as  well  by 
one  name  as  another ;  but,  even  if  that  allegation  be  struck 
out,  there  will  remain  a  good  cause  of  action  on  the  decla- 
ration, which  states  that  before  the  accruing  of  the  debt,  he 
oftentimes  admitted  to  the  plaintiff  that  he  was  known  by 
the  name  of  William  ;  and  that  is  not  answered  by  the  plea. 
If  the  facts  are  to  be  taken  as  they  appear  at  the  end  either 
of  the  plea  or  the  rejoinder,  the  defendant  is  estopped. 
[Littledale  J.  If  that  part  of  the  declaration  which  says 
Studdy  was  as  well  known  by  one  name  as  the  other,  be 


(a)  2  C.  M.  &  R.  196. 


(b)  1  B.  &  Aid.  647. 
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struck  out,  what  remains  is  mere  evidence.]     It  is  treated        i839. 

as  an  estoppel  in  Price  v.  Harwood  (a).    There  the  party 

arrested  was  misdescribed  in  the  process  as  John;  but  he    ""^'^J 

was  held  to  be  estopped  by  having  said  that  his  name  was    Robertson. 

John,  when  interrogated  before  the  process  was  issued.    In 

Crawford  v.  SatchweU{b)  it  was  fietermined  that,  as  the 

defendant  had  omitted  to  plead  a  misnomer,  he  might  be 

taken  in  execution  by  a  wrong  name.     Studdy,  in  this  case, 

has  not  attempted  to  take  any  advantage  of  the  misnomer^ 

and  he  is  estopped  from  doing  so.   In  Newton  v.  Maxwell  {c) 

it  did  not  appear  that  the  defendant  contracted  the  debt 

under  a  wrong  name.     It  may  be  admitted  that  the  new 

rale  respecting  misnomers  would  not  afford  a  justification 

ID  many  cases  of  mere  mistake,  but  here  there  is  a  quasi 

estoppel. 

W.  H.  Watson  replied.  [Littledale  J.  Why  does  the 
plea  not  conclude  to  the  country  ?]  It  is  not  demurred  to. 
The  plea  states  that  Studdy,  at  the  time  of  arrest,  would 
not  admit  himself  to  be  William  Studdy,  which  is  quite 
enough  to  exonerate  the  sherifT. 

Lord  Dbnman  C.  J. — ^The  declaration  is  good  to  a 
certain  extent.  It  states  that  Studdy  was  as  well  known 
by  the  name  in  the  writ  as  by  his  real  name ;  that  the  she- 
riff arrested  him,  and  took  insufficient  bail.  The  plea  is 
equally  good  to  the  same  extent ;  it  avers  that  he  was  not 
known  indifferently  by  either  name ;  but  it  is  incorrect  in 
adding  a  number  of  circumstances  which  are  quite  immate- 
rial. Of  this,  however,  the  plaintiff  has  no  right  to  com- 
plain, as  it  is  occasioned  by  the  allegations  he  himself  has 
introduced  in  his  declaration;  and  the  question  is,  whether 
the  declaration  itself  is  good  in  that  respect.  It  states  that 
before  the  debt  was  contracted  Studdy  oftentimes  admitted 
to  the  plaintiff  that  he  was  as  well  known  by  the  name  of 

(a)  3  Campb.  108.  (c)  2  C.  &  J.  315. 

{h)  2  Str.  1218. 
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William  as  by  tbat  of  Frtderick.  It  is  coRtemltd  that,  if 
this  amoaoted  to  an  allegatioa  of  a  good  cause  of  acUoo» 
the  plea  ia  bad,  as  it  does  not  answer  it.  That  certaiolj  is 
the  case;  for  the  plea  merely  airers  that  he  would  not»  after 
the  arrest,  admit  himself  to  be  William;  which  is  quite 
consistent  with  the  declaration,  since  he  night  make  au 
admission  at  one  time  and  retract  it  at  another. .  But  I 
think  that  the  declaration  is  bads  and  that  we  may  come  to 
this  conclusion  without  questioning  Mgrgaus  v.  Bridges  (/a), 
which  appears  to  be  a  delusion  in  favour  of  the  deCeiidaat. 
In  discussing  that  case,  the  Court  took  an  alternative  view, 
and  said  that,  though  the  sheriff  might  be  justified,  he  was 
not  bound  to  detain,  but  that  he  might  exercise  an  option* 
I  do  not  think  they  meant  to  say  that  he  would  be  liable 
for  any  subsequent  miscarriage  in  taking  bail,  if,  in  the  ex* 
erciae  of  his  option,  he  chose  to  detain  the  prisoner.  They 
must  have  meant  that  the  sheriff  might,  if  he  pleaded,  take 
the  chance  of  the  information  given  him  being  correct,  and 
that,  if  he  did,  he  would  be  able  afterwards  to  protect  him* 
self,  by  shewing  that  Maurice,  the  piirty  arrested^  was 
known  as  Qodfrey.  It  would  become  matler  of  evidence 
rather  than  of  law,  and  if  Maurice  had  contracted  the  debt 
in  the  name  of  Godfrey ^  no  doubt  a  jury  would  say  that  be 
was  **  as  well  known"  by  one  name  as  another.  -^'  As  weH 
known*'  cannot  mean  ''  as  often  known."  If  the  prisoner 
assented  to  and  authorized  the  false  name,  when  the  debt 
was  contracted,  that  would  be  decisive  evidence.  But  the 
doctrine  that  a  sheriff  is  bound  to  detain,  on  receiving  such 
information,  is  a  very  different  thing.  He  might  be  juati^ 
fied  both  in  taking  the  prisoner,  and  also  in  letting  him  go, 
as  soon  as  the  mistake  in  the  name  was  discovered.  As  fiir 
as  the  declaration  is  good,  the.  plea  is  good,*  and  the  condu* 
sion  of  it  with  a  verification  is  a  ground  of  special  demur* 
rer  only.    All  the  subsequent  pleadings  are  immaterial. 

(a)  1  B.  &  Aid.  647. 
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LiTTLSDALB  J. — It  would  have  been  sufficient  for  the 
piaibtiff  to  liave  alleged  that  Studdtf  was  as  well  known  by 
one  natiie  sis  the  oithen  But,  if  that  allegation  be  struck 
oirt|  the  declaration  is^  bad«  for  nothing  will  remain  but 
Btatter  of  mere  evidence.  The  circumstance  that  Siuddtf, 
before  be  contracted '  the  debt,  often  Admitted  he  was 
known  as  William,  is  not  enough  ;  he  might  have  done  so 
on  occasions  virhen  it  would  amount  to  nothing  at  all,  or 
tdmitted  it  at  one  time  and  denied  it  at  another.  How  then 
doe^  fb^  |ilea  ariswer  tb^  declaration  ?  It  first  of  all  denies 
that  he  waia  as  well  known  by  the  name  of  William,  and 
<wght-  to  have  concluded  to  the  country.  It  then  goes  on 
to  what  k  quite  immaterial ;  it  denies  that  he  admitted 
himself  to  be  WtUia^  on  the' occasion  of  the  arrest, — a  fact 
not  ai^ffeed  in  the  declaration,  and  the  denial  of  which  is 
BO  ground  of  confession  and  avoidance.  The  replication 
then  flies  off  altogether  from  both  the  original  allegations, 
that  be  was  as  well  known  as  William,  and  that  he  often- 
times admitted  this  befdre  iheurring  the  debt,  and  taking  up 
the  irrelevant  matter  in  the  plea  introduces  a  conversation 
with  the  sheriff  at  the  time  of  the  arrest.  The  rejoinder^ 
as  fir  as  it  goes,  mamtains  the  plea.  But  it  is  unnecessary 
to  go  through  the  pleadings;  the  declaration,  as  to  that  part 
which  has  not  been  sufikiently  answered,  is  itself  bad. 
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WiLitAMS  J.^t  is  not  denied  that  one  allegation  in  the 
declaration  baa  been  sufficiently  answered ;  but  it  is  con- 
tended that  the  remaining  allegation,  to  which  there  is  no 
answer,  discloses  a  good  cause  of  action.  Is,  then,  the 
tUegation  that  Studdy  oftentimes  admitted  his  name  to  be 
William  enough  ?  Clearly  not,  for  this  plain  reason,  that, 
is  the  detention  would  be  a  continuance  of  the  trespass, 
even  if  it  be  granted,  which  is  a  good  deal,  that  the  sheriff 
ought  to  have  taken  the  prisoner,  it  cannot  be  said  that,  on 
better  information,  he  would  be  bound  to  detain  him. 


CoLERiDOE  J.--The  pleadings  are  very  inartificial.    The 
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1839.        argument  has  been  substantially  whether  there  is  a  good 

J"^^  cause  of  action  in  the  declaration  and  a  good  defence  in 

Bbumskill  . 

V.  the  plea.     One  cause  of  action  relied  on  is  fully  answered; 

RoBEBTsoN.  3^  ||,jjj  j|,g  plaintiff  jg  drivcu  to  contend  that  he  has  de- 
clared altogether  upon  two  causes  of  action,  and  that  one 
of  them  has  not  been  answered.  Now  the  allegation  that 
Studdy  oftentimes,  before  contracting  the  debt,  admitted 
himself  to  be  William,  shews  no  cause  of  action.  The 
fact,  as  alleged,  might  be  important  as  evidence ;  but  it  is 
nothing  more,  for  Studdy  might  have  represented  himself 
as  William  on  some  indifferent  occasions,  and  his  real 
name,  notwithstanding,  have  been  well  known,  both  when 
the  debt  was  contracted  and  when  the  writ  issued.  That 
appears  to  me  a  view  of  the  declaration  favourable  to  the 
plaintiff.  But  I  do  not  really  think  the  declaration  should 
be  so  read,  but  that  the  unanswered  allegation  is  to  be 
taken  in  connection  with  the  one  answered;  so  that  the 
plaintiff  will  then  say  in  effect, — Studdy  was  as  well  known 
by  one  name  as  the  other,  and,  in  affirmance  of  this,  I  say  he 
oftentimes  admitted  as  much.  I  do  not  agree  that  the  she- 
riff, having  once  exercised  an  option,  cannot  go  back:  I 
think  he  should  as  soon  as  he  knows  the  real  name. 

Erie  applied  for  leave  to  amend,  which  was  refused. 

Judgment  for  the  defendant 


fialurdav, 


Strange  and  another  v.  Price. 


//  *  1.  The  fol-  Assumpsit  by  the  indorsees  of  a  bill  of  exchange 
a  ruffiaeoT^  against  the  indorser.  Pleas :  1.  That  the  bill  had  not  been 
notice  of  dis- 
honour :—*<  iS.  &  Co.  inform  defendant  that  A,  B.'s  acceptance  of  875/.  ti  not  fM. 
As  indorser,  the  defendant  is  called  upon  to  pay  the  money,  which  will  be  espected 
immediately." 

2.  The  words  returned,  dithonoured,  and  come  back  with  notarial  charges^  applied  to 
a  bill  of  exchange,  imply  that  it  has  been  presented  and  refused  payment,  per  Ccieridge  J. 
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accepted ;  2.  That  due  notice  of  dishonour  had  not  been        isSQ. 

given  to  the  defendant.  ^^^^'^ 

Strahgb 
At  the  trial  at  Salisbury,  before  PaUe$on  3.,  at  the  sum-    and  another 

mer  assizes^  1837;  the  following  letter  was  relied  upon  by       p^'^^ 

the  plaintiffs  as  a  notice  of  dishonour: 

"  Swindon,  December  29, 1836. 
*<  Messrs.  Sirange^  Strange  &  Co.  inform  Mr.  James  Price  that  Mr. 
Jokn  Baikrton*9  acceptance,  875/.,  is  not  paid.    As  indorser,  Mr.  Price 
u  called  opon  to  pay  the  money,  which  will  be  expected  immediately.'' 

The  defendant  contended,  on  the  authority  of  Hartley  ▼. 
Case  {a)  and  Solarte  v.  Palmer  {b),  that  the  notice  was  in- 
sufficient; the  learned  judge  reserved  the  point,  and  the 
verdict  passed  for  the  plaintiffs. 

Erie  having  obtained  a  rule  nisi  to  enter  a  nonsuit  in  the 
ensuing  Michaelmas  term, 

Crowder  and  Ball  now  shewed  cause.  Before  Hartley 
V.  CoH  {a),  the  doctrine  in  which  was  carried  fartlier  in 
Solarte  v.  Palmer  {b),  it  was  always  considered  that  any 
form  of  notice  of  dishonour  was  sufficient  which  stated 
that  the  bill  was  not  paid,  and  that  the  holder  was  looked 
to;  this  was  the  law  as  laid  down  in  Tindal  v.  Brown {c), 
and  the  alteration  of  it  by  the  two  former  cases  has  not  met 
with  the  approbation  of  the  profession.  The  present  case 
however  is  distinguishable.  In  Hartley  v.  Case  {a),  the 
notice  did  not  state  that  the  bill  was  accepted,  which  the 
present  mentions  expressly,  and  Abbott  C.  J.  admitted  in 
that  case  that  no  precise  form  of  words  is  necessary  in 
the  notice  of  dishonour.  In  Solarte  v.  Palmer  {b)  the 
notice  did  not  state,  either  expressly  or  by  implication,  that 
the  acceptor  had  refused  payment  of  the  bill,  and  it  was 
quite  consistent  with  it  that  the  indorser  had  been  applied 
to  in  the  first  instance.  That  objection  cannot  be  made 
here.    The  Courts  have  refused  to  carry  Solarte  v.  Pal- 

(a)  4  B.  ft  C.  339;  S.  C.  0  D.  (h)  7  Bing.  530;   S.  C.  Dom. 

&  R.  505.  Proc.  1  Bing.  N.  C.  194. 

(c)  1  T.  R.  167. 


9. 

Pexcb. 
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1839.  mer  (a)  any  farther,  for  in  Grugeon  ▼•  SmUh{b)  and  Hedger 
^^'^^^  V.  Steavenmm  (c),  it  was  held  that  notice  fltatins  the  bill  had 
mid  another  heen  returned  was  sufficient^  and  in  the  latter  case  toe 
Court  of  Exchequer  expressly  overruled  a  case  of  BamUom 
V.  Welshed),  in  the  Common  Pleas^  in  which  a  coDtrary 
decision  had  been  come  to.  It  is  true  that  in  Bovlion  v. 
Webh  (J)  the  notice  did  not  state  that  the  bill  had  been 
returned  with  charges,  as  it  did  in  Grygton  v.  Smith  (b), 
but  Parke  B.  in  that  case  expressly  disclaimed  deciding 
on  that  distinction.  In  HouldUch  v.  Cauiy(e)  a  sinilar 
question  came  again  before  the  Court  of  Common  Pieae, 
and  that  Court  shewed  a  disposition  to  review  its  deci* 
sion  in  BouUan  v.  Welsh  (d)*  In  all  these  latter  cases 
the  words  used  are  "  the  bill  is  returned/'  but  surely  tbe 
words  **  the  bill  is  not  paid/'  are  equivalent*  The  word 
returned  has  no  technical  meaning.  [lAUledaleJ.  Tbe 
word  relumed  implies  that  it  has  been  indorsed  over  fo 
some  person,  and  has  been  returned  to  ihe  holder,  but 
it  is  not  the  word  technically  applicable  in  the  case  of 
dishonour,  for  suppose  the  holder  presented  the  bill  him- 
self, he  would  not  use  the  word  in  giving  notice.  Paiie^ 
son  J.  There  is  nothing  on  the  face  of  this  notice  to  shew 
that  the  bill  was  due,  and  therefore  I  feel  it  difficult  to  dis<^ 
tinguish  Soiarte  v.  Palmer  (a).]  The  drfendant  is  called 
upon  to  pay  the  money,  and  he  could  not  be  liable  unless 
the  bill  was  due.  In  Soiarte  v.  Palmer  (a)  the  notice  did 
not  state  that  the  bill  had  been  accepted.  [Patteson  J.  Nor 
need  it;  tbe  bill  must  be  presented  whether  it  be  accepted 
or  not]  The  impolicy  of  laying  down  a  rule,  which  will 
require  every  holder  of  a  dishonoured  bill  to  have  an  attor- 
ney at  his  elbow,  has  been  frequently  reprobated  by  the 
Courts.  No  technical  words  can  or  ought  to  be  required. 
A  simple  notice  to  the  indorser  that  the  bill  has  not  been 

(o)   7  Bing.  530;  S.  C.  Dom.  (c)  3  M.  &  W.  799. 

Proc.  1  Bing.  N.  C.  194.  (d)  3  Bing.  N.  C.  6684 

(6)  6  A.  &  £.  499;  S.  C.  d  N.  (e)  4  Bing.  N.C.  411. 
&  P.  303. 
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p«i(l>bgr:tlie  aeceptor,  and  that  the  indorser  is  looked  to  for        isso. 
payment^  is  M  that  is  required  in  law.     No  niereantile  man. 


Strange 


nor  indeed  any  one  else,  can  doubt  that  such  information  is    ^^d  another 
conveyed  in  this  notice. 


V. 

Price. 


EtrUj  contri.  This  case  is  not  to  be  distinguished  from 
Solarte  v.  Palmer  (a)..  It  is  quite  consistent  with  the  terms 
of  the  notice  that  the  bill  was  not  due,  or  that  the  acceptor 
had  not  been  applied  to  for  payment.  Rejecting  the 
gronnd  of  decision  in  Hartley  t.  Ca8e{b),  as  to  the  neces- 
sity tif  the  notice  stating  that  the  bill  had  been  accepted, 
the  other  ground  of  the  judgnvent  of  the  Court  must  govern 
this  case,  viz.  <^that  the  language  used  must  be  such  as  to 
eoovty  notice  to  the  party  what  the  bill  is,  and  that  pay- 
ment of  it  has  been  refused  by  the  acceptor.*'  The  cases 
of  Gnigeoft  v.  Smith {c)  and  Hedger  v.  Steav€nson(d)  are 
easily  distingoisbaUe,  for  in  both  of  them  the  notice  con- 
tains, the  word  returned^  which  is  almost  a  technical  word, 
andlbe  most  expresaive  that  could  be  used,  except  perhaps 
iuhommred,  which  was  held  sufficient  in  Woodthorpe  v. 
Lawei(ey  This  was  the  ground  of  the  decision  in  Hedger 
v«  Sieavemon  (d),  for  there  Parke  B.  said,  ''  the  word 
ftiumed  i»  almost  a  technical  term  in  matters  of  this  nature, 
and  means  that  the  bill  has  come  to  maturity,  has  been  pre«* 
seated,  and  has  not  been  paid."  In  HoukUich  v.  Cautyif) 
the  Cenvt  of  Common  Pleas  did  not  overrule  their  former 
decision  in  Bouiion  v.  Welsh  {g),  but  decided  the  case  on 
the  parol  promise  to  pay. 

LordtDENMJiN  C.J. — Some  donbt  certainly  has  beeil 
thrown  on  Solarte  v.  Palmer  (a),  but,  as  observed  by  my 
brother  Parke,  in  Hedger  v.  Steaven9on{d),  we  are  bound 
by  it,  and  I  think  it  governs  the  present  case.    The  notice 

(a)  7  Bing.  530;    &C.  Dom.      &P.30S. 

Proc.  1  Bing.  N.  C.  194.  (d)  2  M.  &  W.  790. 

(b)  4  B.&C.dd9;  S.C.  6  D.&         (e)  2  M.  &  W.  109. 

R.  505.  (/)  4  Bing.  N.  C.  411. 

(c)  0  A.  &  £.  499;  &  C.  2  N.         {g)  3  Biog.  N.  C.  688. 
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tbere«  after  describiDg  the  bill,  stated  that  legal  proceedings 
would  be  taken  for  the  recovery  thereof.  It  might  have 
been  heldi  no  doubt,  on  such  a  notice,  that  the  party  was 
fully  apprized  of  the  facts  of  the  case,  but  it  is  clear  that 
the  law  now  requires  express  notice  of  the  acceptor  having 
refused  payment  as  well  as  of  the  party  being  called  upon 
to  pay. 


LiTTLEDALE  J. — In  general,  no  doubt,  such  a  notice  as 
this  would  give  sufficient  information  to  the  parties  con* 
cemed,  but  in  laying  down  a  general  rule  we  must  take 
care  to  prevent  its  being  too  wide.  •  Now  it  certainly  is  con- 
sistent with  this  notice  that  the  bill  was  not  presented  at 
all,  or  that  it  might  not  have  been  paid  through  the  laches 
of  the  holder. 

Patteson  J. — I  granted  leave  to  move  for  a  nonsuit  in 
this  case,  as  I  thought  it  might  by  possibility  be  distin* 
guished  from  Solarte  v.  Palmer  (a),  and  I  was  anxious  that 
it  should  be,  but  I  confess  that  I  cannot  distinguish  it. 
It  is  said  that  the  defendant  is  called  upon  to  pay  as  in- 
dorser  of  the  bill,  but  so  he  was  in  Solarte  v.  Palmer  (a), 
and  again  it  is  singular  that  the  date  of  the  bill  and  of  the 
time  of  its  becoming  due  is  not  stated  in  either  case.  I  do 
not  say  that  it  should  be  stated,  but  it  ought  to  appear  by 
necessary  inference  tliat  the  bill  was  due. 

Coleridge  J. — The  word  returned  certainly  does  imply 
that  the  bill  had  been  presented  and  refused  payment.  So 
also  does  the  word  duhofioured,  and  so  does  the  notification 
that  the  bill  has  come  back  with  notarial  charges. 

Rule  absdute. 


(o)  7  Bing.  530;  5.  C.  Dom.  Proc.  1  Bing.  N.  C.  194. 
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De  Gondouin  by  G.  Humbert,  his  next  Friend,  v. 

Lewis  aod  Another.  Saturda^^ 

May  4/A, 

Trespass  for  seizing  and  carrying  away  certain  goods  i.  Where  a 

of  the  plaintiff;  to   wit.  three  portfolios  and  100  draw-  ^ffi^^ioklby 

logs,  &c.     Plea,  not  guilty.     At  the  trial  at  the  Sussex  force,  from  ua- 

suDimer  assizes,  1837|    before  Lord  Denman  C.  J.,  the  a  passenger 

following  appeared  to  be  the  facts  of  the  case.   The  plain-  landing  from  a 
•ir      T>        •  T»  .  .  \         vessel,  a  port- 

tiff,  a  French  youth,  arrived  at  Brighton  by  the  steam-boat  folio  cont»n- 

one  evening  in  September  1836,  and  as  he  was  leaving  the  JU.|^|j^^' 

boat,  accompanied  by  a  friend  who  had  gone  on  board  to  without  mak- 

meet  him,  the  defendants,  who  were  Custom-house  officers,  v^ou^^denmnd: 

seized,  with  some  violence,  a  portfolio  which  the  plaintiff  —Held,  chat, 

held  under  his  arm,  and  which  contained   some  school  which  had  not 

drawings  and  a  few  biscuits.    They  refused  to  restore  it  j»»dduty,were 

to  bim,  but  gave  it  back  to  him  next  morning.    The  notice  feiture,  under 

of  action  given  to  the  defendants  was  signed  by  **  A»  Pil"  \  55*  the  o®- 

chiff  solicitor/'  (who  was  the  attorney  conducting  the  suit,)  cer  was  not 

"acting  in   the  behalf  and  as  the  procbein  amy  of  the  pass  de  bonis 

plaintiff,"  and  it  was  contended  for  the  defendants  that  as  asportatis^ut, 
.    _  _ ,  ,  .  per  Lord  Dcn- 

an  infant  could  not  appoint  an  attorney,  the  notice  was  mant  C.  J.  he 

bad.     His  lordship    overruled  the  objection.     The  de-  y^'^J^^n'^ii' 

feodants  then  contended,  that  the  plaintiff  must  be  non-  tionoftres- 

suited,  for  that  drawings  under  the  3  &  4  Will.  4,  c.  56,  ^^^^^  Jfi^j, 

Schedule,  were  liable  to  forfeiture,  and  that  the  act  com-  some  atteoapt 

pUined  of  was  a  lawful  seizure  by  the  defendants.     His  conceal  the 

lordship  was  of  this  opinion,  and  directed  a  nonsuit,  but  S<)^^* ,. 

.  .  2.  Where  a 

required  the  jury  to  find  what  damages  the  plaintiff  had  notice  of  ac- 

sustained,  who  returned  a  verdict  of  one  farthing.  ^^uiredTo'be 

given  by  "the 

Wallinger  having  obtained  a  rule  in  the   subsequent  ^'^"^[J^ 

Michaelmas  term,  to  set  aside  the  nonsuit.  Held,  that  a 

notice  signed 
by  "-4.  r»j  so- 
Sir  J.  Campbell  A.  G.  and  Spankie  Serjt.  now  showed  licitor,  as  the 

procbein  amy 
(c)  The  acu  relating  to  thecus-      case,  are  contained  in  the  9  &  4  ?^^^®  P'."?" 
Um»,  and  cited  in  the  pttteni      ITitf.  4,  cc.  60  to  56.  ^^  JSnt. 
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1839.        cause.    The  preliminary  question  is,  whether  a  good  notice 

DE^MDoum  ^'  "^'*®"  ^•^  *'^^"'     '^'*®  3  &  4  TTiV/.  4,  c.  53,  ».  105, 
V.  directs  that  notice  shall  be  given  by  the  attorney  or  agent; 

£wif.  ji  '^  ^  question  therefore  whether  the  present  notice  given 
by  a  party  as  prochein  amy  is  sufficient.  It  is  said,  that 
justice  w*iil  be  defeated  if  it  is  not  so,  because  an  infant  can- 
not appoint  an  attorney,  but  a  prochein  amy  may  appoint 
an  attorney,  and  thus  comply  with  the  act.  [Littledale  J. 
There  is  nothing  in  the  objection,  for  the  prochein  amy 
stands  in  the  place  of  the  attorney,  and  an  attorney  appointed 
by  him  would  not  be  the  attorney  on  the  record.]  Then  on 
the  merits  there  is  a  substantial  answer  to  the  action.  By  the 
act  for  prevention  of  smuggling,  S  &  4  WilL  4,  c.  5S,  as.  15 
8c  28,  goods  liable  to  duties,  and  all  things  made  use  of  in 
the  removal  of  them,  shall  be  forfeited,  if  unshipped  before 
the  duties  are  paid  or  secured;  these  goods  are  within  the 
description  in  the  schedule  (to  c.56)  of  goods  liable  to  duty, 
for  drawings  and  prints  are  enumerated.  As  the  plaintiff 
had  not  paid  duty  for  them  the  defendants  were  justified  in 
seizing  them,  for  c.  53,  s.32,  enacts,  that  goods  liable  to  for- 
feiture under  that  or  any  other  act  relating  to  the  revenue 
of  the  customs  may  be  seized  by  any  officer  of  the  customs. 
It  was  said  at  the  trial  that,  as  these  drawings  were  not 
brought  into  this  country  for  sale^  they  were  not  seizable^ 
but  that  can  make  no  difference. 

fVallifiger,  contrd.  It  has  not  been  shown  that  the 
goods  mentioned  in  the  declaration  were  necessarily  liable 
to  duty;  and  even  if  they  were,  they  could  not  be  taken 
from  the  person  by  force  without  previous  demand.  The 
seizing,  taking  away^  and  detaining  were  clearly  proved; 
and,  if  defendants  cannot  justify  the  whole,  they  are  tres- 
passers ab  initio,  as  they  assume  to  act  under  an  authority 
in  law.  They  must  show  their  authority  to  the  Court; 
and  if  any  doubt  arise,  the  Court  will  lean  in  favour  of 
the  subject  in  the  construction  of  revenue  acts;  besides 
it  is  the  more  necessary  here  that  the  officers  should 
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be  kept  within  the  clear  line  of  their  duty,  since  such        1889. 
protection  is  afforded  them  by  these  acts  that  the  subject  _,  ^^ 
cannot  either  oppose  at  the  time,  or  afterwards  obtain  v. 

remedy  by  action,  without  great  risk;  as,  for  instance,  re-  ^*^"« 
sisting  an  officer  in  due  execution  of  his  duty  subjects  a 
party  to  a  penalty  of  100/.  (c.53,  s.  56),  or  imprisonment  for 
three  years,  or  transportation  for  seven  years  (sect.  61),  and 
not  stopping  a  cart,  when  required,  to  a  similar  pecuniary 
penalty  (sect.  40);  and  see  also  sects.  66,  67,  103,  107,  of 
the  same  act,  3  &  4  Will.  4,  c.  53.  These  goods  were  "  on  or 
about  the  person,''  as  much  as  if  in  the  hat  or  pocket;  and 
as  such  the  case  is  provided  for  by  sect.  35;  and  as  a  person 
before  he  is  searched  may  require  to  be  taken  before  a  ma- 
gistrate, who  is  to  judge  of  the  reasonable  ground  of  sus^ 
picion,  it  would  seem  clear  that  the  officer  must  notify 
his  intention  by  request,  before  he  actually  proceeds  to 
search  the  person.  If  forfeited,  they  should  be  seized  as 
meh  f  sect.  132  of  chap.  52,  giving  power  to  seize  goods 
would  mean  this,  for  sect.  133  speaks  of  such  goods  as 
"mud  as  forfeited.'*  [Coleridge  J.  Does  it  follow  that  it 
must  be  so  stated  at  the  time  of  seizure  ?]  The  intent 
should  appear  either  by  words  or  conduct — an  entry  on 
land  to  take  advantage  of  a  forfeiture  should  be  made  with 
that  express  view — and  the  subsequent  conduct  here,  from 
which  the  animus  at  the  time  might  be  inferred,  went 
actually  to  negative  the  seizure  qui  forfeiture — the  goods 
were  returned,  no  duty  claimed,  nor  even  alleged  to  be  pay- 
able at  any  time — and  the  probability  on  the  face  of  the 
case  is  that  duty  could  not  be  claimed.  When  seized 
as  a  forfeiture  they  ought  to  have  been  condemned  and 
disposed  of,  ch.  53,  sect.  64 ;  and  the  latter  part  of  the 
very  section  relied  on  by  defendants  (32)  says,  they  are.  to 
be  delivered  over  to  the  proper  officer  when  seized. 
Again,  taking  forcibly  from  the  person  is  a  breach  of  the 
peace,  Dalton,  c.  3 ;  a  party,  cannot  retake  his  own  goods, 
if  by  so  doing  he  commits  a  breach  of  the  peace,  3  BL 
ComiR.4;  whether  goods  in  personal  use  of  a  defendant 
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1839.  can  be  seized  under  a  fi*fa.  does  not  seem  expressly  laid 
down,  A  doubt  of  it  is  expressed  by  Parke  B.  in  Sunboif 
V.  V,  Alford  (a),  who  states  that  clothes  on  the  person  cannot 

Lewi6.  i^q  taken  to  secure  payment  of  a  bill.  Goods  in  use  never 
could  be  distrained  for  rent;  nor,  as  it  is  now  held,  even  da- 
mage feasant;  Storey  v.  Robinson{b).  [Coleridge  J.  There 
the  goods  were  free  from  distress.]  Only  because  and  while 
attached  to  the  person,  as  here.  It  is  true  the  action  here 
is  only  for  goods :  but  still  the  taking  of  them  was  un- 
lawful, though  the  complaint  is  not  of  all  the  uhlawfulness, 
viz.  the  assault.  In  Storey  v,  Robinson  (6),  though  the  ac- 
tion was  for  an  assault  also,  yet  the  second  plea  which  the 
Court  gave  judgment  on  was  only  as  to  so  much  of  the  de^ 
claration  as  related  to  the  taking  of  the  goods  (a  horse).  It 
may,  therefore,  for  the  purpose  for  which  alone  the  case  is 
now  cited,  be  regarded  as  an  action  for  taking  goods  only, 
and  shews  that  in  such  case  the  action  will  lie.  In  Hawt  v. 
Planner  {c)  the  plea  justifying  a  churchwarden  in  taking 
off  the  hat  of  plaintiff,  who  wore  it  in  church  during  divine 
service,  states  a  prior  request ;  and,  generally  speaking,  be- 
fore force  is  used  demand  should  be  made.  These  acts 
seem  to  recognize  this  prmciple  throughout.  A  sheriff, 
though  he  cannot  break  open  an  outer  door  without  de* 
roand,  may  break  a  chest;  but  under  these  acts  an  officer 
cannot  break  even  a  box  without  previous  demand,  cfa.  52^ 
sect.  14;  and  all  the  words  used  imply  any  thing  but  un- 
necessary force — **  lock  up,  seal,  mark,  or  otherwise  secure.* 
By  ch.  53,  sect  40,  persons  are  liable  to  a  penalty  for  not 
stopping  their  carts;  but  this  attaches  only  on  *' persons  re* 
fusing  when  required  so  to  do  in  the  king's  nameT  and  the 
sections  giving  right  to  search  the  person  would  surely  im- 
ply the  necessity  of  previous  request,  ch.  53,  sect.  34,  35; 
so  to  deny  having  foreign  goods  is  a  ground  of  forfeiture, 
if  such  goods  are  afterwards  found  on  the  person,  but  of 
course  only  if  the  party  has  been  questioned,  ch.  53,  sect.S?. 

(a)  3  M.  &  W.  254.  (c)  1  Saund.  11. 

(6)  a  T.  R.  138. 
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Lord  Denman  C.  J. — Where  no  fraud   is  attempted         1839. 

in  coocealing  articles  from  the  officers,  I  have  no  hesitation        ^  '^^^'^ 

...  DeGomdouin 

10  sajmg  that,  unless  a  previous  demand  is  made  by  the  j,, 

officer,  he  is  guilty  of  a  trespass  in  taking  the  goods  by        L^wia. 

force,  but  of  a  trespass  to  the  person  only.    This  action, 

however,  is  brought  for  a  trespass  in  taking  the  goods;  and 

if  the  goods  were  liable  to  be  seized,  as  I  think  they  were, 

the  mode  of  making  the  seizure  cannot  affect  the  liability 

of  the  defendants  on  this  head.    In  Storey  v.  Robinson  (a), 

the  taking  of  the  plaintiff's  horse  was  evidently  stated  in 

such  a  manner  as  to  shew  that  the  plaintiff  was  upon  him, 

and  therefore  it  involved  a  trespass  to  the  person. 

LiTTLBDALE  J. — The  officers  were  justified  in  making 
the  seizure,  for  on  the  evidence  it  appears  that  they  were 
drawings,  which  brings  them  within  the  terms  of  the  act, 
and  no  exception  is  made  in  favour  of  any  particular  kind. 

Pattbson  J. — ^This  is  an  action  for  taking  goods  only; 
and  if  any  clause  could  be  pointed  out  making  a  previous 
demand  a  condition  precedent,  no  doubt  an  action  would 
lie,  but  there  is  no  such  clause,  and  the  general  law  is 
relied  upon  that  there  ought  to  be  a  previous  demand. 
Supposing  that  to  be  so,  yet,  if  the  goods  are  forfeited,  the 
act  of  taking  of  them  cannot  be  invalidated  by  any  excess 
or  violence  to  the  goods,  but  it  affords  a  ground  for  an 
action  of  another  kind. 

Coleridge  J.  concurred. 

Rule  discharged. 

(o)  6  T.  R.  138. 
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Wedneniay,  PhiLLIPS  v.  ColE. 

May  Sth. 

TnanactioD  ASSUMPSIT  on  a  promissory  note  made  by  tbe  de- 

SlL'ai^ins^^^^^  fendanton  the  Ist  of  February,  1837,  at  three  months  after 

maker  of  a  date,  indorsed  by  him  to  one  Alves,  and  by  Alves  to  the 

note,  where  plaintiff.     Plea,  that  there  was  no  consideration  for  the 

[*'®P^«» *'*•  defendant's  making  or  indorsing  the  note,  and  that  it  was 

note  was  ob-  indorsed  in  blank  and  delivered  to  one  J.  Willianu  for  a 

thlTdefeiTnt  *P®^**'  purpose  only  for  the  benefit  of  the  defendant,  to 

bjr  frand,  and  wit,  that  Williams  should  get  it  discounted  for  the  de- 

J^'cIThThad  fen<*ant-    Averment,  that  William  did  not  get  the  bill  dis- 

indorsed  to  counted,  and  that  whilst  he  so  held  the  note  the  defendant 

had^been  requested  him  not  to  get  the  bill  discounted,  but  to  deliver 

fniadulently      it  back  to  the  defendant,  but  that  Williams,  in  violation  of 

indorsed,  of  . 

all  which  tbe    good  faith,  and  contrary  to  the  special  purpose  for  which 

plaintiff  bad     jjg  ^^  received  this  note  as  aforesaid,  afterwards,  &c,,  frau- 
notice: —  ^  f  »        9 

Held,  that  the  dulently,  and  without  the  knowledge  or  consent  of  the 

not^at  lit«rty*  d^f^^odant,  and  with  intent  to  defraud  the  defendant,  pro- 

to  read  letters  cured  this  note  to  be  indorsed  with  the  name  of  Thomas 

whilst  he  was   Alvts,  and  delivered  the  same,  so  indorsed,  to  the  plaintiff, 

holder  of  the    ^||q  |||qq  ^ook  and  received,  and  still  holds  the  same  with- 
note,  which  it  .  .  ,       ,.  .  .         .       wr-n.         •     1 

was  alleged      out  consideration,  and  well  knowing  that  Williams  bad  no 

T'^^l^  ^^      power  or  authority  to  part  with  the  same  in  manner  afore- 

plaintiff  in  the  said,  and  also  well  knowing  that  there  was  not,  at  any  time, 

evidencTlmd    ^^y  consideration  or  value  for  the  defendant's  making  or 

been  given  to   indorsing  the  same  as  aforesaid.    Averment  of  no  consi- 
connect  plain-    ,        .  mi        />      %  1  •         .       . 

tiff  with  ^.  or  deration  to  Alves  for  becoming  a  party  to  this  note,  but 

to  shew  that     ^hat  his  name  was  indorsed  on  the  note  fraudulently  and 

the  note  had 

been  indorsed  colourably,  of  which  the  plaintiff  then  had  notice.    Verifi- 

wVei^ttue!  C***^"- 

Replication  de  injuri&. 

At  the  trial,  before  LiUledale  J.,  at  the  sittings  after 
Trinity  term,  1837»  in  Middlesex,  the  defendant's  counsel 
stated  that  he  should  prove  that  the  note  in  question  was 
obtained  from  the  defendant  by  fraud,  of  which  the  plain- 
tiff was  cognizanti  and  he  proposed  to  prove  these  facts  by 
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the  production  of  certain  letters  written  by  Alves  whilst  he  1839. 

was  holder  of  the  note ;  Alves  himself  not  appearing  when  ^^'^^^ 

called  on  bis  subpoena.     The  admission  of  the  letters  was  «. 

objected  to  by  the  plaintiff,  and  refused  by  the  learned  Coia. 
judge,  and  the  verdict  passed  for  the  plaintiff. 

Humfrey  having  obtained  a  rule  nisi  for  a  new  trial,  in 
the  ensuing  Michaelmas  term,  for  the  improper  rejection 
of  evideoce, 

Jems  and  ffoggtm  she  wed  cause  on  a  former  day  in  this 
term  (a).  The  declarations  of  a  prior  holder  of  a  bill  or 
note  are  not  admissible  in  evidence  against  the  indorsee, 
unless  the  two  parties  are  identified  in  interest,  or  unless 
the  latter  has  taken  the  bill  after  it  became  due,  or  without 
consideration ;  Borough  v.  White  (6),  Smith  v.  De  Wruitz  (c), 
Beauchamp  v.  Parry  (d),  Welhtead  v.  Levy  (e),  Duckham 
V.  WalUs(f),  Hedger  v.  Hortott{g).  The  reason  is,  that  an 
indorsee  of  a  promissory  note  does  not  obtain  his  title 
from  the  previous  indorser,  but  in  his  mercantile  cha- 
racter according  to  the  custom  of  merchants.  If  indeed 
a  party  takes  a  bill  after  it  is  due,  he  takes  it  subject  to 
all  its  equities,  and  declarations  of  a  previous  holder 
would  be  admissible  against  him;  Pocock  v.  Billing  {h): 
at  least  the  dictum  in  that  case  can  be  supported  on  that 
ground  only.  Lord  Kenyan  indeed  held,  in  CHpsam  v. 
(fBryen\j),  that  the  declarations  of  the  indorser  of  a  bill 
were  not  admissible  to  impeach  his  indorsee's  title,  even 
when  the  indorsement  was  made  after  the  note  was  due, 
but  probably  that  decision  cannot  be  supported.  It  may 
be  admitted  that  if  the  plaintiff  had  been  connected  by  evi- 

(a)  Maj  2,  before  Lord  Denman  (d)  1B.&  Ad.  89. 

C.  J^  UttUdak,   Patleton,    and  (e)  1  Moo.  &  Rob.  138. 

Cokridge,  J«.  If)  5  Esp.  251. 

(6)  4  B.  &  C.  3«5 ;  S.C.  6  D.  (g)  3  C.  &  P.  179. 

&a.379.  (A)  2Diog.  269. 

(c)  Ry.ond  Moo.  212.  (i)  1  Esp.  10. 

VOL.  II.  U 
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1839.  dence,  in  any  fraud  committed  by  Alves,  with  regard  to  the 
bill,  the  letters  would  have  been  admissible ;  Peckham  v. 
Potter  (a);  but  nothing  of  the  kind  vas  shewn  in  the  pre* 
sent  case. 

Humfrey,  contrsl.  Borough  y.  White  (b)  has  gone  further 
than  any  case  hitherto,  and  it  only  decided  that  the  decla- 
rations of  a  previous  holder  of  a  bill  are  not  admissible  to 
shew  that  he  gave  no  value  for  it.  Such  evidence,  it  is 
evident,  if  admitted,  would  not  affect  a  subsequent  indorsee 
to  whom  the  bill  had  been  indorsed  before  it  became  due. 
Here  the  declarations  were  tendered  to  shew,  not  merely 
that  there  was  no  consideration,  but  that  Alveshad  obtained 
the  bill  by  fraud;  the  question  therefore  is  very  differ- 
ent It  is  not  contended  that  the  evidence  alone  vrould 
have  been  sufficient  to  prevent  the  plaintiff's  recovering, 
but  the  point  is,  as  to  how  much  evidence  must  be  given 
in  order  to  throw  on  the  plaintiff  the  onus  of  proving  con* 
sideration.  It  was  once  thought  that,  as  soon  as  a  bill 
appeared  to  be  an  accommodation  bill,  the  plaintiff'  was 
called  upon  to  prove  the  consideration;  Heath  v.  Sansam  (c): 
but  although  that  decision  has  been  overruled  {d),  it  seems 
to  have  been  considered,  in  Mills  v.  Barber  (e),  that  as 
soon  as  the  slightest  suspicion  of  fraud  was  thrown  upon 
the  bill  the  onus  probandi  was  cast  upon  the  plaintiff.  If, 
therefore,  these  declarations  had  been  given  in  evidence 
here,  the  plaintiff,  according  to  that  case,  would  have  had 
to  prove  value.  So  late  as  the  case  of  Shaw  v.  Broom  {f), 
doubts  were  entertained  as  to  the  admissibility  of  the  de- 
clarations of  a  previous  holder  of  a  bill.  Lord  Tenttrden 
having  admitted  them  at  Nisi  Prius,  and  the  sole  ground 
on  which  the  Court  afterwards  held  that  they  ought  not  to 
have  been  received  was,  that  the  declarations  were  not  made 

(a)  1  C.  &  p.  239.  ((Q  See  Percital  v.  Framptim^  2 

(6)  4  B.  &  C.  325;  S.  C.  6  D.  C.  M.  &  R.  180. 

&  R.  379.  (e)  1  M.  &  W.  425. 

(c)  2  B.  &.  Ad.  291.  (/)  4  D.  &  R.  730. 
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dil  after  the  party  had  parted  with  the  bill.  This  shews  1839. 
that  the  law  laid  down  in  Barough  v.  White  {a)  is  quite 
recent  and  ought  not  to  be  extended.  In  'Soel  v.  Bich  (6) 
it  seems  to  have  been  held  that  proof  of  the  bill  having 
been  fraudulently  indorsed  would  have  thrown  the  burden 
of  proof  on  the  plaintiff^  which  is  all  that  is  sought  to  be 
established  now. 

Cur.  adv.  vult. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  pleadings  and  the  facts,  con- 
tinued thus : — It  was  argued  that  the  letters  were  admissi- 
ble on  two  grounds :  first,  as  declarations  made  not  only 
against  the  interest,  but  in  acknowledgment  of  the  fraud  of 
the  party  making  them ;  and,  secondly,  as  made  by  one 
under  whom  the  plaintiff,  being  a  subsequent  holder, 
claimed.  With  regard  to  the  first  of  these,  it  is  clear  that 
declarations  of  third  persons  alive,  in  the  absence  of  any 
community  of  interest,  are  not  to  be  received  to  affect  the 
title  or  interests  of  other  persons,  merely  because  they  are 
against  the  interest  of  those  who  made  them.  The  general 
rule  of  law  that  the  living  witness  is  to  be  examined  on 
oath,  is  not  subject  to  any  exception  so  wide ;  and  we  are 
of  opinion  that  the  circumstance  of  fraud  being  acknow- 
ledged introduces  no  difference  in  principle ;  that  acknow- 
ledgment would  certainly  make  the  evidence,  if  receivable, 
more  weighty,  but  only  upon  the  ground  that  it  is  more 
strongly  against  the  interest  of  the  party,  than  any  merely 
pecuniary  consideration  could  make  it;  the  ground  of  its 
admission  would  be  the  same  in  either  case ;  and  the  same 
objection  applies  in  both,  the  want  of  community  of  interest. 
The  second  ground,  if  it  could  have  been  established  in 
fact,  would  have  made  the  letters  admissible;  but,  when 
they  were  tendered,  no  evidence  had  been  offered  which 
either  directly  or  indirectly  connected   the  plaintiff  with 

(fl)  4  B.  &  C.  325;  S.  C.  6  D.         {b)  2  C.  M.  &  R.  360. 
&  R.  379. 
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Alves ;  he  had  a  title  of  his  own  as  indorsee,  and  might 
have  au  indefeasibly  good  tltle^  though  Alves  had  none  at 
all.  Nothing  like  want  of  consideration  or  the  having 
taken  the  note  overdue  was  shewn;  under  these  circum- 
stances we  hardly  want  an  authority  for  holding  that  the 
plaintiff's  title  is  not  to  be  affected  by  the  declarations  of 
Alves,  who  might  have  been  called;  hut  Borough  v.  White{a) 
and  Beauchamp  v.  Parry  (b)  are,  among  others,  in  point. 
It  was  said  that  the  letters  themselves  would  have  disclosed 
fraud,  and  brought  the  plaintiff  into  privity  with  the  writer; 
but  whatever  is  a  preliminary  necessary  to  the  admissibility 
of  evidence,  must  be  proved  aliunde  before  such  evidence 
is  admitted. 

The  letters  were  therefore  rightly  rejected,  and  the  rule 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 


(a)  4B.  &C.dS5;  S.C.  6  D. 
Ic  R.  379. 


(6)  1  B.  &  Ad.  89. 


Wednnday^ 
May  Sth. 

A  plea  of  pay- 
ment of  a 
smaller  sum  of 
money  in  bar 
of  a  claim  for 
a  larger  sum, 
in  indebitatus 
assumpsit,  is 
not  cured  by 
verdict. 


Down  t?.  George  Hatcher  and  Charlotte  his  Wife, 
Executrix  of  Luke  Rogers. 

Indebitatus  assumpsit  in  SOO/.  for  the  use  and  oc- 
cupation of  a  dairy  by  Luke  Rogers  in  his  lifetime.  Second 
count,  in  100/.  for  agistment  of  cattle  by  the  plaintiff  for 
the  said  Luke  Rogers.  Third  count,  on  an  account  stated  be* 
tween  the  plaintiff  and  Luke  Rogers;  averment,  that  although 
the  plaintiff  had  received  158/.  5s.  8(f.  on  account  of  the 
said  several  sums  of  money,  yet  the  residue  thereof,  to  wit, 
500/.,  remained  unpaid,  and  the  said  Luke  Rogers,  in  his 
life-time,  and  the  said  defendant  Charlotte,  as  executrix. 
Sec,  since  his  death,  and  before  her  marriage  with  the  de- 
fendant George  Hatcher,  and  the  said  defendants,  since 
their  intermarriage,  had  not  paid,  &c.  Plea,  as  to  the  resi- 
due of  the  said  sums  of  money  in  the  declaration  mentioned. 
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that  after  the  making  of  the  promise  therein  mentioned,  and  i8d9. 
before  the  commencement  of  the  suit,  to  wit,  on  &c.,  the 
defendant  Charlotte,  as  executris,  &c.|  paid  to  the  plaintiff 
6/.  IO5.  in  full  satisfaction  and  discharge  of  the  said  residue, 
&c.,  and  of  all  causes  of  action  in  respect  thereof,  and  the 
plaintiff  then  accepted  the  said  6/.  lOs.  in  such  full  satis- 
faction and  discharge  as  aforesaid.     Verification. 

Replication,  that  defendant,  Charlotte,  did  not  pay  modo 
et  form&,  &c«  At  the  trial  of  the  cause  before  Patteson  J. 
at  the  Somersetshire  Summer  assizes,  18d7>  the  verdict 
passed  for  the  defendants. 

Barstow,  in  the  ensuing  Michaelmas  term,  having  ob- 
tained a  rule  nisi  for  judgment  non  obstante  veredicto, 

F.  N.  Rogers  and  Fitzherbert  shewed  cause  on  a  former 
day  (a)  in  this  term.  The  objection  made  to  the  plea  is, 
that  payment  of  a  smaller  sum  in  satisfaction  cannot  be  a 
bar  to  an  action  for  a  larger  sum.  But  the  claim  of  the 
plaintiff  here  is  for  unliquidated  damages,  and  Wilkinson  v. 
Byers{b)  shews  there  may  be  cases  where  the  payment  of 
a  smaller  sum  is  a  good  answer  to  a  claim  for  a  larger.  It 
may  be  admitted  that  this  plea  would  be  bad  on  demurrer. 
Com.  Dig.  Pleader  (E.  1),  Cumber  v.  Wane{c),  Thomas  v. 
Heathorn{d);  but  the  question  is,  whether  it  may  not  be 
supported  after  verdict.  As  there  are  circumstances  under 
which  payment  of  a  smaller  sum  is  a  good  answer  to  an 
unliquidated  demand,  instances  of  which  are  collected  in 
1  Smithes  Leading  Cases,  14*1,  after  verdict  it  will  be  im- 
plied that  such  circumstances  were  found  here  to  the  satis- 
faction of  the  jury.  In  no  case  has  it  been  held,  that  such 
a  plea  is  not  good  after  verdict ;  and  fVright  v.  Acres  (e), 
according  to  one  report  of  the  case  (f),  shews,  that  after 

(a)  May  5,  before  Lord  Denman         (</)  2  B.  &  C.  4i7 ;  5.  C.  S  D. 
C.J.,   LUtledale,    Patteson^  add  &R.647. 
CoUriJge,  Js.  {e)  6  A.  &  £.  726;  S.  C^  1  N. 

(b)  3  N.  &  M.  B53.  Ic  P.  761. 

(c)  1  Sir.  486.  (/)  Will.  Woll.  &  Da.  329. 
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verdict  such  a  distinction  may  be  drawn.  They  also  cited 
Mee  V.  Totnlinson  {a),  Lynn  v.  Bruce  {b).  Fitch  v.  Sutton  (c), 
nndJourdain  \.  Johnson  {d). 

Barstow,  contrsl.  The  plea  is  acknowledged  to  be  bad 
on  demurrer,  and  there  is  no  case  to  shew  that  it  is  good 
after  verdict  The  only  defects  that  a  verdict  cures,  ac- 
cording to  the  rule  laid  down  by  Serjeant  Williams  in  his 
note  to  Stennel  v.  Hogg  (e),  are  defects  of  substanoe  or 
form  which  must  necessarily  have  been  proved  at  the  trial, 
but  the  defect  now  relied  upon,  is,  that  an  insufficient  an- 
swer in  law  is  set  up»  and  therefore  the  fullest  proof  of  that 
at  the  trial  cannot  aid  the  defendants*  The  only  issue  was 
whether  the  money  was  accepted  in  satisfaction,  the  Court 
therefore  cannot  go  out  of  the  plea  to  suggest  a  possible 
state  of  circumstances  in  which  a  valid  contract  might  have 

been  formed. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  on  this  day  said,  we  are  of  opinion 

that  the  plea  is  bad,  and  is  not  cured  by  verdict,  and  that 

there  must  be  judgment  for  the  plaintiff  noit  obstante  vere- 

dicto. 

Rule  absolute. 


(a)  4A.&E.  262;  S.C.  5  N. 
Sc  M.  624. 
/     (6)  2  H.  Bl.  317. 


(c)  5East,S30. 

id)  2  C.  M.  &  R.  564. 

(e)  1  Wms.  Saund.  227,  n  (1). 


A  ^^/1?A  Turner  v.  Rooks. 

Apnl  Q6th, 

Where  a  hus-  ASSUMPSIT  on  an  attorney's  bill.  Plea,  non  assumpsit. 

band,  sepa»  a      i         •  •    .    ^         «*      .    ▼*  . 

rated  from  his      At  the  trial,  before  Maule  B.  at  the  last  Somersetshire 

Tiotjiit^con-     assizes,  it  appeared  that  the  action  was  brought  to  recover 

duct  renders    the  expenses  of  suing  out  articles  of  the  peace  by  the  wife 
it  necessary  for 

her  to  exhibit  articles  of  the  peace  against  him,  he  is  liable  for  the  expenses  thereby  in- 
curred, although  he  allows  her  a  separate  maintenance. 


TURNSB 


EASTER  TERM^  II  VICT.  296 

of  the  defendant  against  her  husband.     The  defendant        1839. 
proved  that  bis  wife  was  separated  from  hiffl^  and  that  he 
allowed  her  a  separate  maintenance  of  112/.  a-year,  and  it      *^v^ 
was  contended  that  the  plaintiff  was  not  entitled  to  recover.       ^^^s. 
The  learned  baron  told  the  jury  that^  if  they  thought  the 
wife  bad  reasonable  ground  for  suing  out  articles  of  the 
peace  (of  which  evidence  was  given ),  they  should  find  a 
verdict  for  the  plaintiff,  which  they  did^  with  18/.  Ss.  da- 
mages. 

Crowder,  on  a  former  day  (a)  in  this  term,  moved  for  a 
new  triali  on  the  ground  of  misdirection.  Assuming  that  a 
necessity  existed  for  suing  out  articles  of  the  peace,  it  was 
incumbent  on  the  plaintiff,  in  order  to  sustain  his  action,  to 
shew  that  the  separation  was  caused  by  the  improper  con- 
duct or  was  with  the  consent  of  the  husband.  For  it  is  only 
in  such  cases  that  the  wife  has  power  to  pledge  her  hus- 
band's credit  for  necessaries ;  Hindley  v.  The  Marquis  of 
Westmeath{b).  The  learned  baron,  however,  did  not  call  the 
attention  of  the  jury  to  this  point.  Secondly,  as  the  wife 
was  proved  to  have  a  separate  maintenance,  the  husband  is 
not  liable  in  any  way.  [Lord  Denman  C.  J.  The  separate 
maintenance  is  to  provide  her  with  necessaries  due  to  her 
station  in  life,  but  I  doubt  whether  it  bears  on  the  ques- 
tion. The  husband  is  bound  to  protect  his  wife,  even 
though  living  in  a  state  of  separation  ;  and  it  is  clear  that 
the  deed  of  maintenance  could  not  contemplate  an  item  like 
the  present.    But  we  will  speak  to  my  brother  Maule.'] 

Cur.  adv.  vulL 

Lord  Denman  C.  J.  now  delivered  judgment.  In  this 
case  a  new  trial  was  moved  for,  on  the  ground  of  mis- 
direction.   The  action  was  for  work  and  labour  performed 

(a)  April  20th,  before  Lord  Den-         (5)  6  B.  &  Crf!5.  200 ;    S.  C,  9 
man  C.J.  UttUdaU,  Patteson,  and      D.  &  K.  351. 
Coleridge,  Js. 
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1839.  by  the  plaintifF  as  an  attorney,  in  the  eihibiting  articles  of 
the  peace  against  the  defendant^  on  behalf  of  his  wife.  The 
defendant  and  his  wife  were  separated  ;  and  the  first  ques- 
tion was,  whether  the  evidence  was  safficient  to  warrant  the 
exhibiting  articles  of  the  peace,  and  we  think  it  was.  The 
next  question  was,  whether  the  defendant  was  liable,  as  he 
allowed  his  wife  a  separate  maintenance.  It  appeared 
that  the  defendant  had  used  great  violence  towards  her. 
It  was  his  own  misconduct,  therefore,  that  made  the  work 
and  labour,  which  was  the  subject  of  the  action,  a  neces- 
sary, and  he  cannot,  therefore,  be  allowed  to  set  up  the 
separate  maintenance  to  exempt  himself  from  liability. 

Rule  refused* 

Mayu!  Gregg  v.  Wells. 

52udfi;^who    Trover  for  the  fixtures,  &c.  of  a  public  house.    PJeas : 

was  owner  of   first,  not  guilty;  second,  that  the  plaintiff  was  not  pos- 

ihe  goodwill  ,  ^ , . 

and  fixtures  of  sessed  as  of  his  own  property. 

apublic-house,      At  the  trial  before  Lord  Dtnman  C.  J.  in  Middlesex,  at 

allowed  -4.  B.    ,         .    .  ^        r«  .   .  .         .  .     -i*. 

to  reprebenc      the  Sittings  after  Trinity  term,   ld37>  the  plaintiff  proved 

luchto  die       ^^^  *"  ^®^^  ^^  bought  the  good-will,  fixtures,  and  furniture 

landlords,  and  of  a  public«-house,  called  the  ''  Old  Duke  of  Cumberland,** 

thereupon  let    '^"^  belonging  to  Messrs.  £//io/,  the  brewers,  fi-om  a  person 

the  public-       of  (he  name  of  Gresoru,  and  that  he  put  into  the  house  a 
house  to  ^.B.,  ^  ,  ^,r      f      ,  .      ^ 

and  A.  B,  sold  ^ao  oftlie  name  of  tieatn,  whose  name  was  put  over  the  doori 

the  lease  and    ^^^  ^|,^,  carried  on  the  business.     Heath  soon  after  retired 

hxtures  to  the 

defendant,        from  the  trade,  and  the  plaintiff  agreed,  the  1st  January, 

fornied°by"the  ^^^^>  ^^^^  one  Durham  to  let  the  public-house  to  him,  and 

landlords  that  an  agreement  was  accordingly  drawn  up  between  them,  dnd 

their  tenant:     J^urham  entered  into  possession,  the  licence  being  tradH- 

—Held  that     ferred  to  him  by  Heath.    Durham  in  1836  gave  up   the 

had  estopped    premises  lo  the  defendant,  who,  on  the  plaintiff  claiaung 

himself  from 

recovering  the  fixtures  from  the  defendant,  who  had  purchased  bon&  fide. 
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the  property,  stated  that  he  had  bought  every  thiog  of 
Durham,  and  refused  to  give  up  possession.  The  de- 
fendant's case  was,  that,  in  consequence  of  an  advertise- 
ment in  the  newspaper  of  a  public-house  to  let,  he  saw 
Durham,  who  stated  that  he  was  the  tenant  to  Messrs. 
miiot  of  the  Duke  of  Cumberland,  and  that  he  wished  to 
let  it,  and  sell  the  fixtures  at  a  valuation.  The  defendant 
applied  to  Messrs.  Elliot,  who  stated  that  Durham  was 
their  tenant,  and  agreed  to  accept  the  defendant:  he 
thereupon  concluded  an  agreement  with  Durham  to  buy 
the  good^will  at  100/.,  and  to  take  the  fixtures  at  a  valua- 
tion. A  valuation  was  accordingly  made,  and  possession 
given  thereupon  to  the  defendant.  A  clerk  of  Messrs. 
EUiot  also  proved  that  the  Duke  of  Cumberland  had 
belonged  to  them  for  forty  years,  and  that  he  recollected 
its  being  let  by  Messrs.  Elliot  to  Durham  on  January  8th, 
1836.  He  stated  that  possession  was  given  by  Greggj  oh 
the  part  of  Heath,  to  Durham,  the  late  tenant,  and  he  sup- 
posed from  this  that  the  premises  had  never  been  let  to 
^^<SSf>  ^^^  that  Messrs.  Elliot  had  no  knowledge  that  the 
good-will  and  fixtures  belonged  to  Gregg,  and  that  if  they 
had  been  aware  of  that  fact  they  would  not  have  accepted 
Durham  as  tenant.  The  agreement  between  Messrs 
Elliot  and  Durham  was  also  produced,  and  this  witness 
proved  that  it  was  altered  by  Durham  in  Gregg^s  presence. 
It  was  dated  8th  January,  1836,  and  contained  a  demise  of 
the  *'  Duke  of  Cumberland  "  to  Durham  for  one  year  at 
seventy  guineas  per  annum,  and  amongst  other  covenants, 
it  contained  one  by  Durham  that  whenever  he  should  quit 
the  premiees  whatever  amount  was  due  from  him  to  the 
Messrs.  Elliot  should  be  deducted  by  the  brokers  from  the 
amount  of  the  valuation  of  the  goods  and  effects  of  J9iir- 
ham  and  be  paid  to  the  Elliots*  His  lordship,  upon  this 
evidence,  left  it  to  the  jury  to  say,  whether  in  their  opinion 
Gf€gg  had  stood  by  and  allowed  Durham  to  hold  himself 
OQt  to  the  world  as  the  owner  of  the  property;  and  that  if 
they  thought  so,  and  that  the  defendant  had  bought  it  in 
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1830.  consequence  of  such  misrepresentation^  they  should  find  a 
verdict  for  the  defendant  on  the  second  issue ;  the  jur; 
having  found  accordingly, 

Plattf  in  the  ensuing  Michaelmas  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that,  if  this  ruling  were 
correct,  a  landlord  could  never  have  any  safety  in  letting 
furnished  premises  to  a  tenant. 

Sir  F.  Pollock  and  M.  Chambers  now  shewed  cause. 
If  the  plaintiff,  by  his  conduct,  caused  the  defendant  to 
suppose  that  Durham  was  the  owner  of  the  property  in 
question,  he  cannot  afterwards,  on  a  sale  of  the  property  by 
Durham  to  the  defendant,  turn  round  and  recover  it  back; 
Pkkard  v.  Sears  {a).  That  case  shews  that  the  opinion  of 
the  jury  was  properly  taken  as  to  whether  the  acts  of  the 
plaintiff  were  such  as  to  induce  the  defendant  to  believe 
that  Durham  was  the  bon&  fide  owner  of  the  property.  If 
therefore  there  was  any  act  of  this  kind  to  be  left  to  the  jury, 
the  verdict  cannot  be  disturbed.  But  this  fact  was  proved 
on  the  agreement  being  entered  into  between  Elliot  8c  Co. 
and  Durham:  the  goods  on  the  premises  are  described  as 
belonging  to  Durham,  and  as  pledged  by  him  to  the 
Elliots,  and  Gregg  was  present  whilst  the  terms  of  this 
agreement  were  discussed.  It  was  also  proved  that  Messrs. 
Elliot  would  not  have  accepted  Durham  as  tenant,  unless 
they  had  believed  him  to  be  owner  of  the  goods.  The 
act  therefore  of  the  plaintiff  amounted  to  a  representation 
that  Durham  was  the  owner  of  the  goods.  Formerly  the 
rule  was  considered  to  be  that  the  real  owner  of  goods 
in  a  case  like  this  did  not  lose  his  right  to  recover,  unless 
a  party  had  been  induced  to  purchase  from  the  apparent 
owner  by  fraud;  but  now  it  is  established  that,  if  the 
owner  allow  his  property  to  be  dealt  with  under  his  eyes| 
without  offering  any  interference,  the  property  passes. 
Even  in  a  case  between  two  innocent  parties,  the  rule  of  law 

(a)  6  A,  &  E.  469;  S.C.  2  N.  &  P.  488. 
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is|  that  the  loss  must  fall  on  the  side  where  the  negligence  1839. 
has  been.  And  it  is  clear  that  the  defendant  took  all  the 
care  a  reasonable  man  could ;  he  found  Durham  displaying 
all  the  indicia  of  property^  and  on  inquiry  of  his  landlord 
he  is  informed  that  he  is  the  actual  tenant.  By  whose 
means  did  Durham  acquire  that  character?  If  by  the 
plaintiff's,  it  is  clear  that  the  negligence  is  his.  It  is  not» 
therefore,  like  the  case  of  Hartop  v.  Hoare  {a),  where  the 
plaintiff  took  all  possible  care  to  prevent  the  bailee  from 
having  more  than  a  special  property  in  the  goods  entrusted 
to  him.  In  Bac.  Abr.  Trover,  C.  (b),  it  is  laid  down,  **  if 
the  bailee  of  goods  give  them  to  a  stranger  and  deliver 
them,  the  bailor  cannot  maintain  the  action  (trover) ;  for  by 
the  gift  and  delivery  of  a  person,  who  has  a  special  property 
in  and  a  possession  in  fact  of  the  goods,  the  general  pro- 
perty  of  the  bailor  is  divested."  This  is  not  expressly  in 
point,  without  a  quali&cation ;  but  it  shews  that,  if  the 
bailor  by  any  indiscretion  allows  the  bailee  to  have  the 
semblance  of  property,  he  cannot  afterwards  dispute  the 
transfer  of  the  property  by  the  bailee  to  a  third  party. 
Hunsden  v.  Cheyney^c)  and  Hill  v.  Gray(jd)  also  shew 
that,  where  a  person  has  stood  by  and  allowed  a  party  to 
porchase  under  a  delusion,  he  cannot  maintain  an  action. 
In  Com.  Dig.  Action  on  the  Case  for  a  Deceit  (A  1),  it  is 
hud  down  that  an  action  upon  the  case  for  a  deceit  will  lie 
where  a  man  does  any  deceit  to  the  damage  of  another ; 
and  it  might  be  contended  that  the  plaintiff  has  made  him* 
self  liable  to  such  an  action. 

Phut  and  Kfunoles,  contii.  The  question  here  is  be- 
tween two  innocent  parties,  to  neither  of  whom  negligence 
is  attributable^  and  the  case  is  simply  whether,  if  the  tenant 
of  premises  chooses  to  sell  the  furniture,  8lc.  the  real 
owner  can  recover  it  back.  Hutuden  v.  Cheyruy  (c)  and 
Sill  v.  Gray  {d)  are  wholly  inapplicable,  for  they  were 

(fl)  1  WiU.  8.  (c)  2  Vern.  150. 

(()  7  Bac.  Abr.  803,  7th  ed.  (</)  1  Stark.  N.  P.  434. 
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1830.  both  cases  of  fraud,  which  cannot  be  alleged  here.  The 
fallacy  in  the  argument  derived  from  Pickard  v.  Sears  (a) 
is,  that  there  the  representation  was  made  directly  to  the 
purchaser,  here,  whatever  representation  was  made,  was 
to  third  parties  not  connected  with  the  plaintiff  or  de- 
fendant. [Coleridge  J.  referred  to  Owen  v.  Knight  {b).^  ' 
That  case  is  distinguishable. 

LiTTLEDALE  J. — There  are  two  questions  made  in  this 
case ;  one,  that  my  lord  misdirected  the  jury,  secondly, 
that  the  jury  have  come  to  a  wrong  conclusion  on  the  facts. 
The  direction  to  the  jury  was  in  substance  quite  in  accord- 
ance with  the  principle  laid  down  in  Pickard  v.  Sear$  (c), 
that,  '^  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  slate  of  things  as  existing  at  the 
same  time."  Then  the  question,  whether  the  jury  came  to  a 
right  conclusion,  is  one  upon  which  much  may  be  said ; 
but  I  cannot  say  the  verdict  is  wrong. 

Patteson  J. — When  the  facts  are  understood,  it  is  plain 
that  the  direction  was  perfectly  right,  although  when  the 
rule  was  moved  for  it  appeared  otherwise,  as  not  a  word  was 
then  said  about  the  agreement  with  the  Messrs.  EUioi.  If 
no  such  transaction  had  taken  place,  I  should  have  been  of  a 
different  opinion.  I  am  far  from  saying  that,  if  a  party  lets 
a  ready-furnished  lodging,  he  gives  the  tenant  an  authority 
to  sell  the  furniture,  for  that,  of  course,  is  not  warranted  by 
any  authority.  But  here,  a  few  days  after  the  agreement 
between  the  plaintiff  and  Durham^  the  latter  becomes  the 
tenant  of  the  Elliots^  within  the  knowledge  of  the  plaintiff^ 
and  by  an  agreement,  also  known  to  the  plaintiff,  Durham 

(a)  6A.  E.469;  S.C.  2N.&  (c)  6  A.  &  E.  4^4 ;   S.  C.  9  N. 

P.  488.  &P.49i. 

(6)  4  Bing.  N.  C.  54 ; 
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gives  the  Elliois  a  power  over  his  furniture,  which  is  de-  1839. 
scribed  as  his.  Now  the  plaintiiF  is  present  at  the  con- 
coction of  this  agreement,  and  does  not  let  fall  a  word 
to  let  the  Elliots  suppose  that  Durham  is  not  the  real 
owner.  If  therefore  the  Elliots  stood  in  the  place  of  the 
defendant,  the  case  would  fall  completely  within  Pichard 
V.  Sean  {a\  but  they  do  not,  and  on  that  ground  the  case 
is  songht  to  be  distinguished.  But  what  are  the  facts ;  the 
defendant  sees  an  advertisement  of  a  public  house  to  let, 
in  the  trade  of  Messrs.  Elliot.  He  sees  Durham^  and  ap- 
plies to  Messrs.  Elliot ;  whose  fault  was  it  that  the  Elliots 
conld  not  inform  him  that  Gregg  was  the  true  owner  of 
the  house? — Gregg^s  undoubtedly.  Pickard  v.  Sears  {a) 
therefore  is  a  direct  authority,  and  the  direction  to  the  jury 
was  perfectly  right. 

Coleridge  J. — If  the  summing  up  was  right,  it  is  im- 
possible for  us  to  quarrel  with  the  finding  of  the  jury. 
We  need  not  go  further  back  than  to  inquire  how  the  case 
would  be  if  the  Elliots  were  the  defendants.  The  question 
then  would  be,  whether,  from  the  representations  of  the 
plaintiff,  they  had  reason  to  believe  that  Durham  was 
the  true  owner  of  the  goods ;  if  so,  they  could  resist  the 
action ;  and  if  so  they  could  give  a  title.  Then  the  ques- 
tion is,  whether  Durham  has  not  been  enabled,  by  what 
the  plaintiff  did,  to  hold  himself  out  as  the  true  owner.  I 
think  he  has.  It  must  be  taken  as  the  final  result  of  the 
evidence  that  the  plaintiff  knew  of  the  agreement  between 
Durham  and  the  Elliots.  The  fair  inference  from  that  is, 
that  he  permitted  the  Elliots  to  believe  that  Durham  was 
the  true  owner. 

Lord  Denman  C.  J. — I  intended  to  sum  up  to  the  jury 
on  the  principle  laid  down  in  Pickard  v.  Sears  (a),  which 
was  present  to  my  mind  at  the  time.  It  seemed  to  me 
that  the  question,  whether  the  plaintiff  stood  by  and  allowed 

(a)  6  A.  &  £.  469;  S.  C.  2  N. &P.  488. 
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18S9.        Durham  to  hold  himself  out  as  owner  of  the  property, 

^^^^      was  a  question  for  the  juryi  and  I  cannot  think  that  it  makes 

V.  any  difference  whether  the  representations  be  made  to  a 

Wells.       p^^^y  directly  as  in  Pkkard  v.  Sean,  or  in  such  a  manner 

that  the  defendants  might  be  induced  to  act  upon  them. 

Rule  discharged. 


April 29th.  DoE  d.  MayHEW  V.  AsBY. 

Courts  of  com-    "wy* 

mon  law  have  JtELLY,  in  Michaelmas  term  1837^  had  obtained  a  rule 

to  staypro^'^"  to  shew  cause  why  all  proceedings  in  this  action  should  not 
cecdingB  in       be  Stayed  upon  payment  of  costs. 

brought'on  a         From  the  aflSdavits  filed  on  either  side,  it  appeared  that 
clause  of  re-      the  action  was  brought  to  recover  premises,  which  the  de- 
breach  ofoove-  fendant  held  for  the  remainder  of  a  term,  on  the  ground  of 
nant  to  repair,  forfeiture  for  non  repair :  the  defendant  held  subject  to  a 
general  covenant  to  repair,  and  a  covenant  to  repair  after 
three  months*  notice^  and  to  a  proviso  for  re-entry,  in  case 
of  breach  of  any  of  the  covenants.    On  the  17th  March 
1837,  a  three  months*  notice  to  repair  was  given.      The 
notice  not  having  been  complied  with,  this  action  was 
brought;   some  time  after  which   the  repairs  were  com- 
menced, and  it  was  stated  that  they  were  not  completed  at 
the  time  of  obtaining  the  above  rule,  but  on  this  point  the 
affidavits  were  contradictory. 

R.  V.  Richards,  in  shewing  cause  against  the  rule,  im- 
pugned the  authority  of  Hack  v.  Leonard^  9  Mod.  91^ — 
[Littledale  J.  The  ninth  volume  of  those  Reports  is  even 
a  worse  authority  than  the  tenth.]-— and  Sanders  v.  Pope  (a); 
and  cited  Hill  v.  Barclay  (6),  Bracebridge  v.  Buckley  (c), 
Eden  on  Injunctions,  p.  26,  Comyns*  Landlord  and  Tenant, 
p.  566,  2nd  ed.,  and  White  v.  Warner  (d),  to  shew  that  even 

(fl)  12  Vcs.  288.  (c)  2  Price,  200. 

(6)  18  Ves.  56.  {d)  %  Mer.  459. 
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a  Court  of  Equity  would  not  interfere  in  a  case  like  the        18S9. 
present:  he  also  relied  on  Doe  v.  Masters  (a). 

Arnold,  on  the  same  side,  was  stopped. 

Kelly  contr&,  contended  that  provisoes  for  re-entry  were 
not  to  have  so  stringent  an  effect  given  them  as  conditions 
at  common  law.  Doe  v.  Eham  (b) ;  and  stated  that  the 
Court  of  Common  Pleas  had  recently  interfered  after  judg- 
ment, in  the  way  prayed  by  the  present  rule,  on  payment 
of  costs  as  between  attorney  and  client,  but  that  he  had  not 
been  able  to  obtain  a  report  of  the  case. 

Lord  Dbnman  C.  J. — In  that  case  probably  the  Court 
interfered,  as  it  often  does,  merely  to  assist  any  voluntary  ar- 
rangement between  the  parties.  The  interference  would 
have  been  in  invitum,  or  the  case  would  have  been  reported. 
We  have  no  jurisdiction  whatever  to  grant  this  application. 
If  we  had  jurisdiction,  it  would  be  most  inconvenient  to 
exercise  it  in  questions  embracing  disputes  as  to  the  con- 
dition of  premises,  and  wherein  we  should  have  no  means 
of  deciding  satisfactorily. 

LiTTLEDALE  J.  concurred. 

Patteson  J. — We  granted  this  rule  under  the  impres- 
sion that  the  plaintiff  had  waived  his  right  on  the  general 
covenant  by  giving  notice  to  repair  uuder  the  particular 
covenant,  that  the  notice  bad  been  complied  with,  and  that, 
notwithstanding,  it  was  sought  to  insist  on  a  forfeiture 
under  the  general  covenant.  Even  then  it  is  doubtful 
whether  we  would  interfere,  but  in  this  instance  there  has 
been  a  breach  of  the  particular  covenant. 

Coleridge  J. — ^The  strongest  way  in  which  the  de- 
fendant can  put  his  case  is,  that  the  circumstances  dis- 

(a)SB.&C.490;  iS.  C.  4  D.  &  R.  45.  (()  Moo.  &  Malk.  189. 
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closed  would  be  an  answer  to  the  action.  Even  then  we 
could  not  take  upon  ourselves  to  decide  what  is  a  question 
of  fact  for  a  jury. 

Rule  discharged. 


Tuaday, 

^^  7'^-  Price  t>.  Popkin. 

An  action  in 

covenant  and  Qy  an  order  of  a  learned  judge,  this  cause,  which  was  in 
ftU  mattera  in  •»     ^ 

difference  were  covenant  for  breaches  of  covenants  to  repair  a  dwelling- 
referred.  The  house  demised  by  the  defendant  to  the  plaintiff,  and  all 
cited  that  matters  in  difference  between  the  parties  were  referred  to 
n^tten^n  dif-  *  b^'^wter,  the  costs  of  the  suit  to  abide  the  event 

referred  to  him      ^^^  arbitrator  made  the  following  award,  in  which,  after 

to  say,  whether  reciting  the  order  of  reference,  and  that  "the  parties  to 

certain  grates,  .       , 

&c.  were  part   the  cause,  among  other  matters  in  difference,  have  referred 

**remUe»"and^  to  me  to  say  and  adjudge  whether  certain  grates,  locks, 

further  to  or-    bolts  and  fastenings,  were  part  and  parcel  of  the  demised 

ihoJdbedone  P'^Dn'^es  in  the  declaration  named,  and  further  to  order 

tomakeafinal  and  adjudge  what  shall  be  done  to  make  a  final  end  and 

of  such  matters  determination  of  such  matters  in  difference,"  he  awarded 

He^*  wwdS'     ^^^^  *  verdict  should  be  entered  for  the  plaintiff  on  all  the 

certain  da-       issues,  with   10/.  damages  on  the  first,  and  1 10/.  damages 

Siu^nUffon  i*he  ^"  ^^^  second  issue ;  *'  and  further  I  do  find,  that  the  said 

issues  in  the      grates,  8cc.  were  part  of  the  demise  of  the  defendant  to  the 
declaration, 
and  found  that 

the  grates  &c.  were  part  of  the  demise  of  the  defendant  to  the  plaintiflT,  and  that  they 
were  removed  and  carried  away  by  the  defendant,  and  applied  to  his  own  use,  and  that 
they  were  of  the  value  of  11/.  5s.,  and  he  ordered  the  plaintiflT  to  fix  aad  set  up  other 
l^tes,  locks,  &c.  in  the  place  and  stead  of  such  as  were  removed  as  aforesaid,  and  to 
leave  the  same  to  and  for  the  use  of  the  defendant  at  the  end  of  tlie  term,  and  that  the 
defendant  should  pay  to  the  plnintiflfthe  sum  of  11/.  5i 

The  affidavit  of  the  defendant  having  denied  that  the  power  was  given  to  the  arbi- 
trator to  order  what  should  be  done  by  the  parties  as  to  the  grates,  held,  that  the  award 
was  bad,  as  the  arbitrator  had  exceeded  nis  power,  and  the  award  itself  was  un- 
certain in  not  specifying  the  quality  and  price  of  the  grates  to  be  set  up.  Held  also, 
that,  as  the  matter  in  difference  as  to  the  grates  was  one  of  the  matters  submitted  to 
the  arbitrator,  the  6nding  on  that  being  bad,  the  whole  award  must  be  set  aside. 

Setnble,  that,  when  an  arbitrator  hais  directed  a  verdict  to  be  entered  without  au- 
thority, if  the  award  disposes  of  all  the  matters  referred  to  independently  of  the  verdict, 
that  part  of  the  award  may  be  rejected. 
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plaintiff,  and  that  they  were  removed  and  carried  away  From 
the  dwelling-house,  in  the  declaration  named,  by  the  de- 
fendant, and  applied  to  his  own  use,  and  I  do  adjudge 
such  fixtures  so  removed  to  be  of  the  value  of  11/.  55.,  and 
I  do  order  and  direct  the  plaintiff  to  fix  and  set  up  other 
grates,  &c.  in  the  place  and  stead  of  such  as  were  removed 
as  aforesaid,  and  to  leave  the  same  to  and  for  the  use  of 
the  defendant  at  the  end  of  the  term ;  and  I  do  accordingly 
order  that  the  defendant  shall  pay  to  the  plaintiff  on  &c., 
the  several  sums  of  10/.,  110/.  and  11/.  55.,  and  that  the 
plaintiff  shall  receive  the  same  in  full  satisfaction  and  dis« 
cbaige  of  any  claim  by  him  made  for  damages  in  the  said 
suit,  and  in  the  matter  of  difference  between  the  parties. 
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Sir  W.  W.  Folteit  on  a  former  day  in  this  term  obtained 
a  rule  nisi  to  set  aside  the  award,  on  the  grounds — 1.  that 
the  arbitrator  had  no  power  given  him  to  enter  a  verdict; 
2.  That  the  award  was  uncertain,  in  not  stating  the  quality, 
price,  &c.  of  the  grates  and  locks  to  be  set  up ;  3.  That 
the  arbitrator  had  no  power  to  direct  the  plaintiff  to  put  up 
such  grates ;  4.  That  the  award  as  to  the  grates  &c.,  did 
not  pursue  the  terms  of  the  submission,  inasmuch  as  the 
question  as  to  them  was  stated  in  the  recital  to  be,  whe- 
ther they  formed  part  of  the  demise,  and  the  award  deter- 
mines another  question,  viz.  that  they  were  removed  and 
carried  away  by  the  defendant.  The  affidavits  on  which 
the  rule  was  obtained  denied  that  the  defendant  had  agreed 
to  refer  to  the  arbitrator  to  order  what  should  be  done  to 
make  an  end  of  the  plaintiff's  claim  for  damages  to  divers 
locks,  grates.  Sic.  alleged  to  have  been  removed  by  the 
defendant. 

The  affidavits  in  answer  stated  that  the  plaintiff's  claim 
as  to  the  grates  was  specifically  brought  before  the  notice 
of  the  arbitrator. 


W,H.  Watson  now  shewed  cause.      1.  The  arbitrator 
certainly  had  not  the  power  to  order  a  verdict  to  be  en- 

VOL.  11.  X 
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1859.        teredy  but^  as  the  finding  is  complete  without  the  verdict* 
^'^^^      that  part  of  the  award  may  be  rejected ;  2.  As  to  the  un* 
V.  certainty  of  the  award,  the  rule  19  clear,  that  the  Court  will 

PopKrir.  QQ(  intend  an  award  to  be  uncertain,  unless  the  uncertainty 
is  distinctly  made  to  appear  by  extrinsic  evidence.  No 
doubt  the  terms  of  the  award  might  make  it  uncertain  what 
sort  of  locks  and  grates  were  to  be  set  up,  but  the  affidavits 
do  not  allege  tb^t  there  is  any  uncertainty  in  fgct,  and 
therefore  the  Court  will  not  presume  that  the  award  is  un- 
certain; Cargey  v.  Aitcheson  (a),  Hanson  v.  Lipersedge  {b), 
Wohlenberg  v.  Lagtman  (c).  3.  Then  it  is  said  that  the  arbi- 
trator had  no  power  to  direct  the  grates  to  be  put  up  by 
the  plaintiff,  but  he  recites  that  it  was  submitted  to  bim 
that  he  should  order  what  was  to  be  done  between  the  par- 
ties ;  besides  this  part  of  the  award  may  be  rejected  if  it  is 
an  excess  of  authority,  as  he  has  found  what  was  the  value 
of  the  locks  which  were  removed  by  the  defendant.  4.  The 
finding  of  the  arbitrator  as  to  the  locks,  &g.  sufficiently 
ranges  itself  under  the  terms  of  the  submission,  for  it  finds 
in  fact  that  they  were  part  of  the  demise. 

Crotoder,  contrft.  Independently  of  the  verdict,  which,  it  is 
allowed,  is  ordered  to  be  entered  without  authority,  the  award 
is  not  final,  as  it  is  impossible  to  say  what  is  the  event  of  the 
suit.  In  tlie  matter  of  Leeming  and  Fearnley{d),  where  a  re* 
plevin  suit  and  all  matters  in  difference  touching  the  distress 
were  referred,  the  costs  to  abide  the  event  of  the  suit,  and 
the  arbitrator  awarded  that  the  rent  was  14/.,  and  that  6L 
was  due  for  rent,  and  that  the  plaintiff  in  repbvin  should 
pay  the  defendant  6/.,  it  was  held  that  the  award  was  bad,  as 
the  arbitrator  had  not  determined  the  suit.  IPattesan  J.  la 
that  case  the  arbitrator  had  awarded  a  stet  processus,  which 
he  had  no  power  to  do,  because  then  the  successful  party 
would  not  be  entitled  to  costs.   W,H,  Watson,  That  case  was 

(a)  2  B.  &  C.  170 ;  S.  C.  3  D.         (c)  6  Taunt.  254. 
&  R.  433 ;  in  error,  2  Bing.  199.  Id)  5  B.  &  Ad.  403 ;  S.C.  2  N. 

{b)  2  Ventr.  242.  &  M.  232. 
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much  considered  in  Eardley  v.  Steer  {a),  and  was  thought 
to  have  proceeded  on  the  particular  form  of  the  pleadings.] 
2.  It  is  not  necessary  to  shew  by  affidavit  that  the  award 
is  uncertain,  when  the  uncertainty  appears  in  the  very  terms 
used  by  the  arbitrator.  How  can  it  be  ascertained  from  this 
award  what  sort  of  locks  and  grates  and  how  many  were  to 
be  set  up?  If  he  had  directed  locks  and  grates  to  be  put  up 
of  the  same  kind  as  those  taken  away,  that  would  have  been 
suAcient.  But  he  has  not  done  so;  there  are  several  cases 
on  this  point  commencing  with  Pope  v.  Brett  (£),  and  col- 
lected in  Watson  on  Awards,  p.  l67>  et  seq.  (2d  ed.) ;  3.  No 
authority  was  given  to  the  arbitrator  to  order  grates  to  be 
put  up  by  either  party.  Very  often  the  order  of  reference 
gives  the  arbitrator  power  to  order  what  shall  be  done,  but 
when  that  power  is  not  expressly  given,  it  is  an  excess  of 
jurisdiction  to  make  any  order  on  the  subject. 

Lord  Denman  C.J. — There  are  two  substantial  ob- 
jections to  this  award.  First  of  all,  the  arbitrator  has  or- 
dered matters  to  be  done  which  he  had  no  authority  to  order, 
and  secondly,  he  has  not  ordered  them  to  be  done  in  a 
spedfic  and  certain  manner,  so  as  to  make  it  possible  to 
say  that  the  award  can  be  strictly  obeyed.  For  these  rea- 
sons we  think  the  award  bad. 

LiTTLEDALE  and  Patteson  Js.  concurred  (c). 

fV.  B.  Watson  submitted  that  these  objections  only  ap- 
plied to  part  of  the  award  as  to  the  grates,  and  that  the 
remainder  was  good. 

Patteson  J. — No ;  the  difference  as  to  the  locks  and 

grates  was  referred  to  the  arbitrator,  and  it  has  not  been 

determined. 

Rule  absolute. 

(a)  2  C.  M.  &  R.  327.  (c)  Coleridge  J.  was  in  the  Bail 

{k)  2  Saund.  292.  Court. 

x2 
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1830. 
Tkurtday,  SuTTON  and  Others  v.  Tatham. 

April  IQth.        A 

i  broker  a      ASSUMPSIT  by  the  plaintiffs,  as  brokers  and  agents  of 
member  of       the  defendant,  for  work  and  labour  and  commission,  money 
0(f    change,  has  an  paid,  and  on  an  account  stated.     Plea:  Non  assumpsit. 
implied  Butho-      ^j  ^^  t^rijl  before  Lord  Denman  C.  J.  at  the  London 

nty  to  act  ac- 
cording to  its    sittings  after  last  Hilary  term,  it  appeared  that  the  defend- 

hUOTpIoy«^^  *"*  ^^  ^^^  '^^^^  ^^y*  ^^^'  ^^  Si^en  instructions  in  writ- 
is  cognizant  of  ing  to  the  plaintiffs,  who   were  members  of  the  Stock 
*\?here    '     Exchange,  to  sell  for  him  250  South  Australian  shares. 

therefore,  such  Jh^  defendant  had  in  fact  100  only  of  these  shares,  and 
broker  having  i.,«.        ^^ii  i        r  ^       r   t 

entered  into  a  was  desirous  of  obtaming  £dOf.  by  a  sale  of  60  of  them, 

contract  for      ^hich  would  have  been  sufl^cient  for  the  purpose,  but  had 

stock,  which     inadvertently  expressed  himself  so  that  it  appeared  that 

filSed^byhis      ^^  shares  were  to  be  sold,  and  not  so  many  as  would 

principal,  the    produce  250/.     The  plaintiffs,  however,  before  they  were 

purchased  at     apprised  of  his  error,  had  contracted  for  the  sale  of  209 

K  ^^^^u  ^k  ^^  shares.    The  purchaser  was  informed  of  the  mistake,  but 

o'f  the  vendee,  refused  to  rescind  the  contract,  and  the  defendant  on  the 

broker^  aid  "^  12th  June,  refusing  to  perform  it,  the  purchaser,  on  the 

the  di^rence  dd  July,  employed  a  broker  to  purchase  209  shares,  which 

mission  ^on"'  ^^^  "*^"  ^"  P"^®  ®*"^^  ^^^  ^^^^  ^^  ^^^  contract.  It  was 
such  re-pur-  proposed  to  shew  that,  by  the  rules  of  the  Stock  Exchange, 
recover  the       when  the  selling  broker  does  not  perform  his  contract  a 

amount  of       notice  is  given  that  the  stock  contracted  for  will  be  bought 

such  payment  ... 

by  shewing       for  the  purchaser,  and  that  the  selling  broker  is  obliged,  under 

com  'ulsor*  P"'"  °^  expulsion  from  the  Stock  Exchange,  to  pay  the 

upon  him  by  difference  in  price,  if  it  has  risen  since  the  date  of  his  con* 

that'^sodety,  ^''^^^>  ^°^  ^'^^  ^^^  commission  on  the  second  purchase. 

and  also  the  The  plaintiffs  had  paid  the  difference  in  the  price  of  stock, 
amount  of  his  ,  •  •     •      i      i     •  •    •  . 

owncommis-  together  with  the  brokers  commission  on  the  re-purchase, 

sion  on  the  ^^^j  ^l,jg  action  was  brought  for  the  amount  so  paid,  and 
original  sale.  ^  .    . 

also  for  the  amount  of  their  own  commission  on  the  origi- 
nal sale.  Evidence  of  these  rules  was  objected  to  on  the 
ground  that  they  were  not  binding  upon  the  defendant, 
who  was  a  stranger  to  them.    It  was  also  contended,  on 
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the  authority  of  Child  ▼.  Morky  (a),  that  a  broker  con- 
tracting for  the  sale  of  stock  for  a  principal,  who  refuses       svttov 
to  perform  the  bargain,  cannot,  after  paying  any  difference     and  others 
in  the  price  of  such  stock,  recover  the  amount  so  paid  as      Tatham, 
money  paid  for  his  principal,  so  that  the  payments  in  this 
case  were  voluntary.     His  lordship  received  the  evidence, 
and  directed  the  jury  that  a  party  employing  a  broker  on  the 
Stock  Exchange  must  be  taken  to  authorise    him  to  act 
according  to  the  rules  of  that  society,  although  the  prin- 
cipal himself  may   not  be  cognizant  of  them,  and  with 
regard  to  the  re-purchase  of  the  shares,  left  it  to  the  jury 
to  say  whether  the  bargain  was  made  within  a  reasonable 
time.   The  jury  found  a  verdict  for  the  plaintiffs  for  52/.  5s.,  ^ 
the  amount  of  the  two  commissions  only.  / 

Sir  F.  Pollock  now  moved  for  a  new  trial,  on  the  ground 
of  the  misreception  of  evidence,  relying  on  the  ground 
taken  at  the  trial,  and  on  the  case  cited  of  Child  v. 
Motley  (a). 

LiTTLEDALE  J. — A  person  employing  a  broker  on  the 
Stock  Exchange  is  bound  by  their  rules,  whether  he  is 
cognizant  of  them  or  not. 

Patteson  and  Coleridge  Js.,  and  Lord  Denman 

C.J.  concurred. 

Rule  refused. 

(a)  8  T.  R.  ClO. 


Staley  v.  Francis  Bedwell.  Wednetday^ 

.  May  8M. 

A  WRIT  of  fieri  facias  in  this  cause  was  delivered  to  the  An  issue  was 

sheriff  of  Gloucestershire  in  September,  1838,  under  which  nnX^he 

Interpleader 
Aa  between  the  claimant  and  eiecucion  creditor,  the  costs  of  the  issue  to  abide  the 
order  of  the  Court.  The  claimant  claimed  the  whole  of  the  goods  seized,  but  proved 
his  right  to  part  only: — Held,  that  he  was  entitled,  notwithstanding,  to  the  general  costs 
of  the  issue,  as  if  he  had  been  plaintiff  in  trover,  and  also  to  the  costs  of  the  original  and 
sdbsequeat  application  to  the  Court. 


Bedweil. 
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^899«        be  seized  ceruiii  household  farnitnre  and  also  certain  office 
SrALsr       foniUare  in  a  house  in  Stroud.    At  the  time  of  the  seizare 
V*  Thomas  Bedwelli  a  brother  of  the  defendant,  was  residing 

in  the  house^  and  carrying  on  the  business  of  an  attorney 
there,  and  was  then  in  the  actual  possession  of  all  the  fnr- 
niture  seized,  it  appeared  that  the  two  brothers  bad  for- 
merly  carried  on  the  bosine^^  of  attornies  in  partnership  in 
a  part  of  the  Mme  housei  and  at  the  time  of  the  seizure  the 
name  of  the  firm,  ''  Messrs,  Bedwell"  was  still  remaining 
on  the  door,  but  about  three  months  before  the  seizure 
the  defendant  left  this  coontrj.  On  the  sheriif  making  the 
above  seizore,  Thomas  Bedwdl  claimed  the  whole  of  the 
goods  seized  as  kfs  own  exclusive  property,  and  the  sheriff 
thereupon  made  application  to  a  judge  at  chambers  nnder 
the  Interpleader  Act,  upon  which  CoUman  J.  made  the 
following  order: — 

That  the  goods  seized  by  the  sheriff  should  be  sold,  and 
the  proceeds  be  paid  into  Court,  unless  the  claimaut,  Thomas 
Bedtvellf  should  give  security  for  the  return  of  the  same ; 
that  an  issue  with  three  counts  should  be  tried  at  the  then 
next  Gbucester  assizes,  in  which  Thomas  BedMtell  should 
be  plaintiff,  and  the  plaintiff  in  this  action  (Stahy)  should 
be  defendant,  to  try  the  question,  1.  Whether  the  goods 
seized  were,  or  any  part  thereof  was,  the  sole  property  of 
Thomas  Bedwell  at  the  time  of  seizure.  2.  Whether 
they  were^  or  any  part  thereof  was^  the  sole  property  of 
Francis  Bedwell  at  the  time,  8cc.  3.  Whether  they  were, 
or  any  part  thereof  was,  the  joint  property  of  the  Bedwells 
at  the  time,  &c.  That  in  case  the  jury  should  be  of  opinion 
that  the  whole  of  the  said  goods  were  not  the  sole  property 
of  either  of  them,  or  the  joint  property  of  both,  it  should 
be  specially  found  what  part,  if  any,  was  the  sole  property 
of  Thomas  or  of  Francis,  or  what,  if  any,  was  their  joint 
property,  and  the  value  of  such  part  or  parts ;  the  coals  of 
the  isssue  to  abide  the  further  order  of  the  Court.  That 
the  sheriff's  cost  of  i&eeping  possession  to  the  time  of  side 
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or  security  be  paid  by  the  claimant;  the  residue  of  the 
sheriff's  costs  and  the  poundage  and  the  return  of  the 
goods  to  abide  the  further  order  of  the  Court. 

The  dainfant  not  having  given  securityi  the  sheriff  sold^ 
and  the  net  produce  was  paid  into  Coort^  in  pursuance  of 
the  order. 

The  issues  came  on  to  be  tried  at  the  Gloucestershire 
spring  assizes,  1839^  when  the  jury  found  the  value  of  the 
faoQsehoid  and  oflke  furniture  respectively;  that  the 
faonsehold  furniture  belonged  to  Thomas  Btdwell  the 
cfaumant  exdusivelyi  and  that  the  office  furniture  belonged 
to  him  and  his  brother  jointly  as  partners.  On  the  first 
and  third  issues,  therefore,  the  verdict  was  entered  for  the 
claimant  so  far  as  respected  the  household  furniture,  and 
for  the  execution  creditor  so  far  as  respected  the  office 
famiture.  The  second  issue  was  fonnd  entirely  for  the 
cfadmant. 

GfOfff  on  a  former  day  in  this  term,  obtained  a  rule, 
calting  on  the  execution  creditor  and  the  sheriff  to  shew 
cause  why  the  net  sum  realized  by  the  sale  of  the  household 
furniture,  and  a  moiety  of  the  net  sum  realized  by  the 
office  furniture,  should  not  be  paid  out  of  the  Court  to 
Thomas  Bedweil,  and  why  the  ptaintiff  should  not  pay  him 
bis  costs  incurred  ill  consequence  of  the  seizure,  and  also 
of  the  application  made  to  this  Court  and  a  judge  at  cham- 
bers, and  of  the  feigned  issues,  and  of  this  application,  de- 
ducting therefrom  the  plaintiff's  costs,  if  any,  of  the  issues 
pirtially  found  for  him. 

W.  J.  Alexander  now  shewed  cause  for  the  execution 
creditor  (a).  The  sheriff  ought  to  pay  th^  costs  of  the 
applications,  as  they  were  incurred  in  consequence  of  his 
act,  in  seiadng  goods  which  it  turns  out  that  he  had  no  right 


(a)  So  much  only  of  the  facts      nodced  as  related  to  the  costs  of 
asd«]pttMAt  ia  this  case  has  been      the  respective  paitiet. 
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1839.  to  seize.  At  any  rate  the  claimant  is  not  entitled  to  call  upon 
the  execution  creditor  to  pay  them,  for  his  claim  is  found 
to  be  to  a  certain  extent  unfounded ;  if  it  had  been  properly 
confined  to  his  own  goods,  perhaps  the  execution  creditor 
would  have  been  contented  with  the  residue.  Both  par- 
ties have  succeeded  to  a  certain  extent*  and  both  have  failed 
to  a  certain  extent,  and  therefore  one  ought  not  to  pay 
the  costs  of  the  applications  more  than  the  other.  With 
respect  to  the  issues  some  have  been  found  for  the  execu- 
tion  creditor  and  some  for  the  claimant ;  there  can  be  no 
necessity  for  any  special  direction,  therefore,  as  to  the  tax- 
ation of  the  costs  of  the  issues ;  the  Master  can  tax  the 
execution  creditor  and  the  claimant  the  costs  of  the  issues 
found  for  each  respectively. 

Whiimore  for  the  sheriff.  The  sheriff  is  entitled  to  his 
costs  on  the  original  and  the  present  application*  The 
rule  nisi  does  not  provide  for  the  payment  to  the  sheriff  of 
his  possession  money,  to  which  he  was  entitled  under  the 
order.  He  was  obliged  to  appear,  therefore,  in  order  to 
obtain  that  sum  to  which  he  is  clearly  entitled. 

Gray  contri.  The  sheriff  never  is  allowed  the  costs  of 
the  applications;  the  Courts  hold  that  he  must  bear  these 
expenses  himself  if  he  seeks  benefit  from  the  Inter- 
pleader Act ;  and  he  had  a  remedy  for  his  possession  money 
under  the  order.  But  Uie  most  important  question  is, 
whether  the  claimant  be  entitled  to  have  his  costs  paid  by 
the  execution  creditor.  With  a  view  to  the  determination 
of  this  question,  the  position  in  which  the  claimant  would 
have  been,  independently  of  the  Interpleader  Act,  is  to 
be  looked  at.  It  is  now  to  be  assumed  that  the  sheriff 
seized  some  goods  belonging  to  the  defendant  and  some 
belonging  to  the  claimant.  Before  the  Interpleader  Act 
the  claimant  would  have  brought  an  action  of  trover  against 
the  sheriff  for  the  whole  of  the  goods ;  he  would  have  suc- 
ceeded to  the  extent  of  what  belonged  to  himself,  and 
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would  have  failed  to  the  extent  of  what  belonged  to  the        1839. 
present  defendant,  but  the  result  as  to  costs  would  have 
been  that  the  claimant  would  have  been  entitled  to  the 
general  costs  of  the  cause.    Then  the  only  effect  of  the 
Interpleader  Act  is  to  substitute  the  execution  creditor  for 
the  sheriff;  indeed,  before  that  act  he  was  always  in  this 
same  position  where  he  had  indemnified  the  sheriff.    The 
Interpleader  Act  was  not  intended  to  put  the  claimant  in  a 
worse  position  than  before,  but  merely  to  compel  the  exe- 
cution creditor  to  take  the   consequences  of  those  acts 
which  are  done  by  the  sheriff  for  his  benefit,  and  which  he 
in  fact  adopts  by  agreeing  to  maintain  them  on  the  trial  of 
the  feigned  issue.     In  general  an  action  would  try  the 
question  between  the  parties  as  well  as  an  issue,  and  is,  in 
fact,  frequently  adopted ;  but,  where  an  issue  will  do  as  well, 
it  is  adopted  only  because  it  saves  all  the  expense  of  the 
writ  and  other  preliminary  proceedings.    If  the  question  in 
the  present  instance  had   been   tried   by  an   action,   the 
claimant  would  clearly  have  been  entitled  to  the  general 
costs,  and  the  circumstance  of  an  issue  being  adopted  is 
not  one  which  can  have  the  effect  of  depriving  him  of  such 
costs.    The  claim  to  these  costs  is  resisted  on  the  ground 
that  the  claimant  made  a  claim  which  has  partly  turned  out 
to  be  unfounded,  and  that  two  of  the  issues  have  been 
partially  found  against  him.     But   that  is  the  case  with 
respect  to  one  half  the  actions  which  are  tried ;  it  constantly 
happens  that  a  plaintiff  recovers  in  respect  of  less  than  he 
has  claimed;  but,  if  he  recovers  at  all,  he  is  entitled  to  the 
general  costs.  The  execution  creditor  aflBrmed  the  sheriff^s 
act,  as  to  the  household  furniture,  by  maintaining  it  in  the 
issue.     The  costs,  therefore,  of  the  original  application, 
of  the  trial,  and  of  the  present  application,  would  all  have 
been  incurred,  if  the  claim  by  Thomas  Bedwell  had  not 
been  too  large. 

Lord  Denman  C.  J. — The  claimant  is  entitled  to  the 
general  costs,  deducting  the  costs  of  any  disputed  facts  in 
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1880.  whrich  the  plaintifF  has  sdcceeded.  It  is  as  if  the  claifntant 
had  succeeded  in  an  action  of  trover.  He  most  also  have 
the  costs  of  the  applications. 

LiTTLBDALE  J< — I  am  of  the  same  opinion*  If  tiie 
claimant  had  succeeded  in  trover^  he  would  have  been  eii-> 
titled  to  the  general  costs.  The  oniy  consequence  of  kk 
claimii^  too  much  in  sach  an  action  would  have  been^  tiMt 
the  exectttion  creditor  might  have  applied  to  pay  money 
into  Court,  in  which  caee  the  claimant  would  have  gone 
on  at  bis  peril.  The  clainmnt,  then,  is  to  have  his  general 
costs  of  the  iasues  and  of  the  applications*  The  sheriff  ia 
not  entitled  to  costs. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  absolute. 


;  u>^  ^^^ 


MaSrd  Phelps  and  others  v.  Lyle. 

b"^e"dire?     Assumpsit  for  not  accepting  and  paying  for  mining 
tore  of  a  joint  materials  and  machinery  sold  by  the  plaintiffs  to  the  de- 
c«iw  con8ti-    ^*^"^*"^'      Non-assumpsit  was  the  only  plea  which  it  is 
tuted  by  deed,  material  to  notice, 
be^produced^'       ^^  ^^^  ^^^^  before  Lord  Denman  C<  J.,  at  the  London 

to  shew  who     sittings  after  Trinity  term,  1837|  it  appeared  that  the  plain* 

arc  the  di* 

rectors;  nnd     tiffs  were  directors  of  ''The  London  United  Mine  Com- 

It  18  notsuffi-    pany/'  and  that  the  contract  declared  upon  was  entered  into 

that  the  plain-  by  a  correspondence  in   1836  between  a  Mr.  Wace,  as 

p^on7  wtiDg  secretary  of  the  Company,  and  the  defendant;.  Mr.  TFace, 

asdirecton.  A  in  his  letters  referred  to  the  '^  Directors"  generally  as  the 

has  become      persons  by  whom  the  machinery  &c.  was  to  be  sold.     It 

bankrupt  appeared  that  originally  there  were  seven  directors:  that 

must  never-  o        ./ 

theless  be  join,  two  of  them  were  dead  before  the  alleged  contract,  that  a 

even'Jtbou  *h'  ^^^  ^^'^  '^^^  ^^^^  previouriy  become  bankrupt,  since 

he  has  ceased 

to  act,  unless  it  be  shewn  that  he  has  vacated  his  o£Gice. 
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wiiich  Usht  be  kad  eetMA  to  take  part,  as  diredteri  m  ma^        1889. 
nagmg  the  afFairs  of  the  company.    It  w*8  nat  8heiti>,  bow*       p 
efer,  that  he  was  actually  out  of  office,  and  it  was  proved     and  otfrnm 
that  he  continued  to  be  a  shareholder.     The  remaining  four        ^^^^ 
directors  were  the  plaintiffs  in  this  action.     The  goods,  for 
the  price  of  which  the  defendant  was  sbed^  belonged  to  the 
company,  which  was  constituted  by  a  deed  of  settlement, 
and  consisted  of  about  a  hundried  shareholders,  holding  alto- 
gether several  thousand  shares.     The  deed  was  not  put  in 
evidence.     For  the  defendant  it  was  objected  that  the  cor- 
respondence amounted  to  a  negociation  only,  but  that,  if 
there  was  a  contract,  the  action  should  have  been  brought 
by  aU  the  ahsrefaolders  of  the  company,  and  not  by  the  direc- 
tors o»ly ;  and  that,  even  if  tbe  dnrectors  alone  eooM  sue,  tbd 
bankrupt  director  should  have  been  a  co-phbitiff,  as  be  hwA 
not  formally  vacated  office.     His  lordaktp  overruled  the 
objcetieiM,  b«t  reserved  leave  to  the  defendant  to  MMrve  for 
aaoBsiiit. 

Sim  J 4  Campbell  A.  G*  m  the  foHowing  Mielaeknaa  tevoi 
having  obtabed  a  r»lc  nisi, 

Sir  F.  Pollock  and  Swawm  now  shewed  cavse,  and  corm 
tended  that  the  coTreapoiideace  SNnonnted  t9  an  express 
contract,  so  that  the  plaintiffs,  who  were  the  actual  parties 
to  it,  were  entitled  to  sue  upon  it. 

Sir  J.  Campbell  A.  G.  and  Buit,  contrd.  An  action  of 
this  kind  may  be  maintained  either  in  the  names  of  the  per- 
sons with  whom  the  contract  was  actually  made,  or  in  the 
names  of  the  parties  really  interested  ;  Skinner  v.  Stocks  (a). 
In  this  case  neither  did  the  shareholders  at  farge  sue,  who 
werer  the  parties  interested,  nor  the  directors,  who  were  the 
persons  with  whom  the  contract  was  macfe,  for  there  was 
another  director,  who  remained  in  ofScC;  notwithstanding 
his  bankruptcy,  and  he  was  not  joined*  If  the  eonstitntion 
oflhecMlpaliy  enabled  the  four  directors  to  sue,  the  deed 

(i»>  4  K  ft  Aid.  48f . 
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1839.        should  have  been  produced ;  Dickinson  ?.  f^'alpy  (a),  Bra- 

'^IP'^      mahv.  Roberts  {b). 
Pbelpi  ^  ' 

^^  Lord  Denman  C.  J.  —  To  put  this  case  in  the  most  fa- 

Ltle.        vourable  point  of  view  for  the  plaintiflfsi  the  contract  was  not 

made  with  the  company  at  large^  but  with  the  plaintiffs  as 

the  directors  of  it.     How  then  was  it  to  be  proved  that  thej 

were  such  directors,  except  by  means  of  the  deed  ?     It  also 

appeared  that  there  had  been  another  director,  who  was 

not  made  co-plaintiff,  and  it  was  not  shewn  that  he  had 

ceased  to  be  a  director.    The  rule  for  a  nonsuit  must  be 

absolute. 

LiTTLEDALB  J. — A  Company  may  undoubtedly  invest 
certain  persons,  as  directors,  with  authority  to  manage  the 
affairs  of  the  company,  and  to  sue  for  them,  lliis  com- 
pany was  constituted  by  deed ;  and  it  became  necessaiy  to 
see  whether  the  plaintiffs  were  directors,  and  had  power  to 
sue,  for  it  would  not  be  enough  that  they  were  directors, 
unless  they  had  also  power  to  sue.  The  deed,  therefore, 
should  have  been  produced  for  this  purpose,  and  also  to 
shew,  if  such  was  the  fact,  that  any  director  becoming  a 
bankrupt  ceased  to  be  a  director,  for,  in  point  of  law,  his 
bankruptcy  of  itself  would  have  no  such  effect. 

Pattbson  J. — I  give  no  opinion  whetlier  there  was  any 
contract  at  all,  or,  if  there  was,  whether  it  was  made  with 
the  company,  I  will  only  consider  whether  the  plaintiffs 
were  the  directors.  Now  it  is  clear  that  there  was  another 
director,  who  was  not  shewn  to  have  been  removed  from 
office.  It  is  to  be  assumed  then  that  he  continued  to  be  a 
director ;  his  absence,  whether  for  five  days  or  five  years, 
would  not  vacate  his  office;  nor  would  his  bankruptcy. 
Unless  provision  to  that  effect  were  made  by  the  deed.  If 
that  were  the  case  it  should  have  been  produced. 

Coleridge  J.  concurred. 

Rule  absolute^ 

(a)  10  B. &  C.  138.;  S.  C.  6  Mano. k R.  126.       (6)  3  Biag.  N.  C.  963. 
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1839. 
ITic  Queen  v.  The  Mayor  of  Bridgnorth.  ^-^v-^ 

Monday, 
A  RULE  had  been  obtained  to  shew  cause  why  one  or    -^i"**'  29'^* 

more  writ  or  writs  of  mandamus  should  not  issue,  directed  for'severaT  ^ 

to  the  defendant^  requiring  him  to  insert  the  name  of  Job  writs  of  man- 
-  „  ,    _  ,  ,     ,  „  damus  is  irre- 

Ailen  and  about  seventy  other  persons  on  the  burgess  roll  goiar. 

of  the  borough  of  Bridsnorth.  '^^  W' 

" .     .  °  meat  of  rateg 

The  affidavits  in  support  of  the  rule  stated  that  the  par-  under  the  Mu- 

tiei,  on  whose  behalf  the  rule  was  moved,  had  been  ex-  "*?P*  A^f*!^ 
'  ...  ration  Act,  D« 

puDged  from  the  burgess  list  at  the  revision  in  1857>on  6WUL4,c, 
the  ground  that  their  rates  had  not  been  paid  by  themselves,  be'sach  bub"* 

It  appeared  from  the  affidavits  that,  on  the  30th  of  August  ™*y  ^^  ^"dy 

1  - 1         •       t      t  t     1     «        • «     1.    1      considered  as 

in  that  year,  a  resident  in  the  borough  had  paid  all  the  a  payment  by 

rates  with  their  knowledge  and  approbation,   except  in  ^  *^*i?^*j  • 

three  cases  where  the  payment  had  been  made  without  is  not  enough 

luch  knowledge  or  approbation.  &  mSe 

with  his  sanc- 
tion at  the  ex- 
JR.  V.Richards  shewed  cause,  and  contended  that  the  penseofa 

mayor  had  come  to  a  proper  conclusion,  and  that  the  rates  ^  '     ^^^^' 

had  evidently  been  paid  for  the  applicants  in  furtherance 

of  a  political  object 

Jervis,  contri.  It  is  not  necessary  that  the  burgess 
should  pay  his  own  rates;  Rex  v.  Lower  Heifford^a)  is  a 
decision  upon  this  point,  under  the  3  W.  &  M.  c.  11, 
which  confers  a  settlement  upon  any  person  who  shall  be 
charged  with  and  pay  his  share  towards  the  public  taxes  of 
the  parish.  [Lord  Denman,  C.  J.  That  case  at  all  events 
does  not  apply  where  the  rates  have  been  paid  for  a  party 
without  his  privity.]  The  6  &  6  Will.  4,  c.  76,  s.  9,  does 
Dot  appear  to  require  any  actual  payment  by  the  burgess 
himself;  the  object  of  the  section  appears  to  have  been 
simply  to  increase  the  municipal  funds.  This  is  effected 
by  rating  a  burgess,  and  by  giving  him  a  vote,  if  his  rates 
are  paid,  as  an  inducement  to  him  to  pay  them.     If  the 

(a)  1  B.  &  Ad.  75. 
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iflSS.        payment  by  a  straDger  amounts  to   bribery,  tliere  is  a 

^^^^       remedy. 
Hie  QucvN 

BaipongaTH.  Lord  Denman  C.  J.— We  ought  without  hesitation  to 
say  that  such  a  payment  of  rates  cannot  be  permitted,  as 
it  would  manifestly  lead  to  bribery.  The  act  contemplates 
such  a  mode  of  payment  as  may  fairly  be  considered  the 
act  of  the  party  rated. 

R,  V.  Richards  applied  for  costs, 

Jervih  The  point  is  neW|  and  this  practice  of  paying 
rates  is  very  prevalent. 

Lord  Denman  C.  J.— The  mayor  was  quit^  right  in  his 
decision.  I  say  nothing  about  the  number  of  writs  applied 
for  by  one  rule,  as  nothing  was  said  about  it  when  the  rule 
was  granted.  But  I  think  that  the  mayor  is  entitled  to 
costs^  on  the  general  principle  that,  when  a  public  officer 
has  decided,  as  the  Court  thinks;  rightly,  it  is  proper  that 
he  should  have  costs. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.  This 
rule  for  several  writs  of  mandamus  must  not  be  made  a 
precedent.  There  wa^  a  case  in  H.  T.  179£(0)>  in  which 
the  Court  said  that  they  sometimes  granted  a  rule  to  shew 
cause  why  one  or  more  information  or  informations  should 
not  be  granted^  but  that  they  never  heard  of  such  a  practice 
with  respect  to  writs  of  mandamus. 

Patteson  and  Coleridge  Js.  concurred. 

Rule  discharged,  with  costs. 

(a)  MS.  psad  from  a  book  fqrnlsb«d  by  Mr.  IMJnum  of  the  Ciowii 
Office. 
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1839. 

The  Queen  v.  Crossley  and  Robinson.  M^Gtf. 

Indictment,  charging  the  d£feodaot8  as  over«««r8  of  ment  stated 
TodmoTdm  and  W^Jadeo,  pn  the  coupty  of  Laqc^iter,  for  J^w  ComX 
Biot  ac/^ouotiog  to  the  auditor  of  a  uniop,  constituted  under  sioners  duly 
4&5m//.4,c.76.  SSral" 

The  first  count  (^fter  stating  the  due  copstitutiop  of  the  tor  of  a  union 
miioQ,  of  which  Todmorden  and  Walsden  were  parts,  the  the  accounts 

sppointnient  of  the  guardians,  and  tb»t  the  Poor  Law  Com-  ^^^^  ^^^^   . 

every  year,  VIZ, 

missioners  did,  by  order  under  hand  and  seal  ^c,  amongst  within  thirty 
otl^r  tbing/9,  direct  that  the  gpardians  should  appoint  ap  daY^Mid^^^- 
ai^dilor  of  the  accounts  of  the  union  and  of  the  several  mer,  Michael- 
townships,  aiid  that  such  auditor  should,  four  times  in  every  chris^tmas 
year,  that  is  to  say,  within  thirty  dayn  of  each  of  tho  follow-  ^^.^^^s,  respec- 
ing  days,  namely,  Lady-d/iy,  Midsummer-day,  Micbaelmasr  copy^of  this*^ 

day,  and  Chri#tmas-day,  audit  the  accounts  of  the  uoiop  Stc,  ^^^^>  ^^[^^ 
'  ore,  was  duly 

9^4  ^t  g  copy  of  such  order  was  duly  sept  by  them  to  the  sent  to  (among 
cl^ri^  of  tb^  guardians,  and  to  the  ovi^rseers  of  the  poor  of  defendants 
escb  of  the  townships  of  the  upion  &c„  sealed  with  the  seal  overseers  of  & 
of  t|)e  fspmmissioners  and  dply  luldresaed  fcc,  and  that  thie  the  union;" 
defendanls  were  overseers  at  that  timp,  and  at  the  taking  of  ^J^^^  ^^  J^?^  ^^^ 

.....  ,    ,  .  -  ,.         ,       ,      duty  of  the 

m  inquisition,  and  Uie  appointment  pf  an  auditor  by  the  defendants  to 
guardians,  of  which  appointment  the  defepdants  bad  notice,),  ^udttor^wh  ti^ 
sljpg^  that  it  was  the  duty  of  tbp  defendants,  under  the  the  commis- 
prpvisions  pf  the  wd  act,  to  render  to  the  said  auditor,  when  * Xr"  that"^^ 
9Pd  often  ^s  the  rules  and  orders  of  the  commissioners  the  defendants 
should  direct,  a  fqll  and  distipct  account  &c.,  on  behalf  by  die^uditor 
pf  the  township   of  Todmorden  and  Walsden,  and  that  ^o  account 

•  o  .  ,  .      ,  .         ,  ^  !r^.    .  Within  thirty 

afterwardji,  to  w)t,  on  &;c.,  withm  thirty  days  of  Christmas-  daysofChnst- 

mas-day,  and 
refused.  Other  counts  charged  the  defendants  with  a  breach  of  duty  in  not  accounting 
to  the  auditor  when  requested  by  him:— Held,  that  the  iqdiotmepc  was  not  sustainable 
lender  4  &  5  Will.  4,  c,  76,  s.  47,  as  the  first  count  did^njoLa!legejhsi_thfi-CQmQiissioners 
had  made  any  order  that  the  defendaVlS  idiOkild  account  at  the  specified  periods,  and  as 
th/t  aa  does  uut  ehligp  them  ro  account  HC  the  reqaestrofltfrauditor,  a  breach  of  which 
alleged  duty  was  the  offence  charged  in  the  other  counts. 

3.  The  Poor  Law  Commissioners  may  be  described  in  an  indictment  by  their  style 
of  pffice. 

S.  The  averment  that  dieir  order  was  sent  to  the  defendants  is  sufficient  under  the 
18Ui  ssctiop,  panopfd  service  of  the  ord^r  not  beipg  ascenary. 
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day,  1838,  the  defendants  were  required  by  the  said  auditor 

to  account  at  a  certain  day,  within  such  thirty  days,  to  wit 
The  Queen     «        . 

V,  &c.y  m  pursuance  of  the  provisions  of  the  act,  but  that  the 

CBOsstET     defendants  did  not  nor  would  account  when  so  required, 
and  another.  ,  ,  ,  ^ 

The  second  and  third  counts  did  not  differ  materially  from 

the  1st,  and  alleged  the  same  duty  and  breach  by  the 

defendants. 

The  fourth  count  alleged  that  the  defendants  were,  on 
the  26th  December,  1838,  required  by  the  auditor  to  ac- 
count on  the  2d  January  following;  that  they  had  not 
accounted,  at  the  time  of  the  inquisition,  for  the  then  cur- 
rent quarter;  that  it  was  their  duty  to  render  such  account, 
but  they,  not  regarding  their  duty,  did  not  at  the  same  time, 
when  they  were  so  required,  render  such  account. 

The  fifth  count  did  not  differ  from  the  preceding,  except 
that  it  omitted  the  allegation  of  duty. 

The  sixth  count  stated,  that  for  more  than  a  quarter  of  a 
year  preceding  the  time  of  the  offence,  the  defendants  were 
overseers  of  the  said  township,  and  thenceforth  continually 
remained  such  overseers  down  to  the  time  of  the  offence 
&c.,  and  that  it  was  their  duty  to  account  to  the  auditor  at 
least  in  every  quarter  of  a  year ;  that  on  the  26th  December, 
1838,  the  auditor  requested  them  to  account  on  the  2d 
January  then  next ;  that  they  had  not  at  the  time  of  such 
request  accounted  for  the  current  quarter,  and  that  the 
defendants,  not  regarding  their  duty,  did  not  nor  would 
account  on  the  said  2d  January,  when  they  were  so  required. 

The  indictment  was  tried  before  Alderson  B.  at  the 
Liverpool  spring  assizes,  1839»  when  a  verdict  was  given 
for  the  crown,  subject  to  a  motion  to  enter  the  verdict  for 
the  defendants  on  the  ground  that  the  auditor  had  not  been 
legally  appointed. 

Dundas,  on  a  former  day  in  this  term  (April  18),  moved 
to  enter  the  verdict  accordingly,  on  grounds  which  it  is  not 
material  to  this  case  to  mention.  He  also  moved  to  arrest 
the  judgment,  on  the  ground  that  the  neglect  to  account 
was  not  indictable  at  all,  and  that,  if  indictable,  it  was 
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not  properly  chained.     To  shew  that  the  defendants  were         I8d9. 
not  amenable  to  an  indictment,  but  merely  to  a  penalty  of    J^" 
5/.,  under  4  &  5  Will.  4,  c.  76,  s.  95,  he  cited  Rex  v.  Robin-  v. 

$on{a).  He  objected  also  that  the  Poor  Law  Commia-  ^ndal^oihw 
sioaers  not  being  a  corporation  should  have  been  described 
bj  their  names  instead  of  by  their  style  of.  office,  for  which 
he  cited  Rex  v.  Sherrington  (6).  He  cited.  Rex  v.  King" 
</o»(r)  also,  to  shew  that  a  copy  of  the  order^  under  which 
the  auditor  was  appointed,  and  a  demand  in  writing  to 
account  should  have  been  personally  served  ou  each  of  the 
defendants.     A  rule  nisi  having  been  granted, 

Starkie  and  X.  Peel  now  shewed  cause.  J.  This  indict- 
ment is  not  framed  either  on  the  Qoth  or  98th  sections, 
which  impose  a  penalty  for  disobedience  to  the  orders  of 
the  guardians  or  the  commissioners,  but  on  the  47th  section, 
which  imposes  no  penalty,  so  that  Rex  v.  Robimou  (a)  is 
not  an  authority  for  the  defendants.  That  section  requires 
overseers  to  account  once  in  every  quarter,  or  as  often  as 
the  commissioners  direct.  The  breach  of  a  duty  created 
by  statute  was  always  indictable ;  this  offencCi  therefore, 
is  not  newly  created,  and,  although  another  section  imposes 
a  penalty  for  the  same  or  a  sinilar  offence,  the  punishment 
is  cumulative;  Rex  v.  Robinson  {a)  is,  therefore,  an  autho- 
rity against  the  defendants,  and  Rex  v.  Wyat  (d).  [Palte- 
ton  J,  It  is  alleged  that  it  was  their  duty  to  account  when 
the  orders  of  the  commissioners  directed  them,  and  yet  it 
is  not  stated  that  the  commissioners  ever  ordered  them  to 
account.]  The  last  three  counts  do  not  allege  the  duty  in 
tliis  way.  [Paiieson  J.  But  it  is  alleged  that  they  did  not 
account  when  required  by  the  auditor ;  they  do  not  appear 
to  be  bound  by  the  act  to  account  at  his  request.]  2.  The 
commissioners  are  properly  described,  they  have  a  seal  of 
office;  the  objection  is  at  all  events  cured  by  7  Geo,  4,  c. 
64,  s.  20.     The  last  objection,  that  a  copy  of  the  order  of 

(a)  2  Barr.  799.  (c)  8  East,  41. 

(6)  1  Leach,  C.  C.  513.  ((/)  1  Salk.  3aO. 

VOL.  11.  Y 
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1839.        the  commissioners  ought  to  have  been  pereonallj  served  on 

-JJ^Y^'^      each  of  the  defendants,  cannot  prevail.     Sect.  18  of  4&  5 

V,  Will.  4,  merely  requires  that  a  copy  of  every  order  of  the 

Rod  another    commissioners  shall,  before  it  comes  into  operation,  be  sent 

by  post,  or  in  such  manner  as  they  shall  think  fit,  addressed 

to  the  overseers.     The  indictment/ therefore,  is  sufficient 

in  this  respect. 

Kelly,  Dundas,  and  J,  P,  Cobbeit,  contrs^  were  not 
called  upon  by  the  Court. 

Lord  Den  MAN  C.  J. — Tlie  last  objections  do  not  appear 
to  be  good,  but  the  indictment  cannot  be  sustained  in  other 
respects.  There  is  no  count  charging  the  defendants  sim- 
ply, on  the  47th  section,  for  not  accounting  within  a  quarter 
of  the  year,  or  with  non-compliance  with  any  order  of  the 
commissioners  upon  them.  The  non-compliance  with  the 
request  of  the  auditor  to  account  is  not  an  offence  under 
the  act. 

LiTTLEDALE  J. — The  first  three  counts  do  not  allege 
that  the  commissioners  ordered  the  defendants  to  account, 
nor  is  there  any  sufficient  charge  against  the  defendants  for 
not  accounting  within  the  quarter.  Under  the  98th  section, 
disobedience  to  an  order  of  the  commissioners  is  not  indict- 
able until  the  third  offence.  If  the  question,  therefore, 
did  arise  on  that  section,  Kex  v.  Robinson  (a)  would  not 
apply. 

Patteson  J. — It  is  alleged  in  every  count  that  the  de- 
fendants neglected  to  account  at  the  request  of  the  auditor. 
The  47th  section  does  not  require  them  so  to  account. 
The  provision  that  the  overseers  are  to  account  once  in 
every  quarter  seems  to  have  been  overlooked  in  drawing 
this  indictment.  It  is  alleged  in  some  of  the  counts  that  it 
was  the  duty  of  the  defendants  to  account  when  ordered  by 
the  commissioners,  but  it  is  not  alleged  that  they  have  ordered 

(a)  2  Burr.  799. 
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the  defendants  to  account,  so  that  they  cannot  be  chargeable        1839. 
OD  that  ground.     No  breach  is  alleged  of  any  of  the  provi-    r^  Qubbw 


sioQS  of  the  act. 
CoLEBiBGE  J.  concurred. 


ClU)88L£Y 

and  aaotber. 


Rule  absolute. 


3ff'>^^S;> 


The  Queen  v.  The  Poor  Law  Commissioners,   >-t€-^  /  /   *^<^    ^ 

hi  re  the  Cambridge  Union.  Monday, 

^^  May  6M. 

UN  the  Sd  November,  1836,  the  Poor  Law  Commission-  The  commis- 

ere  made  an  order  that  the  Guardians  of  the  Cambridge  **°"^F*  ^?"^ 

°     carrying  into 

Union,  which  had  been   formed  under  the  4  &  5  Will,  4,  execution  the 

c.  76,  and  consisted  of  several  parishes,  should,  within  one  ^  *g  j^^^'^  '^J 

month,  appoint  one  or  more  fit  and  proper  persons  to  be  power  to  di- 

the  collector  or  collectors  of  the  poor-rates  of  such  of  the  J^ans  of  a 

several  parishes  comprised  therein  as  the  guardians  should  ««'?">  formed 
•  ,r  .    .       11      r  .  .        under  the  «6th 

deem  to  require  a  collector,  and  should,  after  such  appoint-  section,  and 

ments,  report  the  same  to  the  commissioners  to  approve  or  "°?  ^^l^^  "I 

disallow  the  same,  and,  so  often  as  any  person  appointed  purpose  «)f 

should  die  or  resign   or  be  removed,  that  the  guardians  [hj34th"8ec- 

should  in  like  manner  proceed  to  a  new  appointment.    The  '>o">  ^^  ^P~ 

,      ,  .  point  a  collec- 

order  also  directed  that,  if  the  guardians  should  deem  that  tor  of  the  poor 

any  one  or  more  of  the  said  parishes  should  require  such  J*'®*!*  ^^^^\ 

services  as  are  usually  performed  by  an  assistant  overseer,  union  or  any 

ihcy  might  appoint  the  person  so  appointed  as  collector  for  p^ris^"^"' 

such  parish  or  parishes  accordingly;  provided  that  those 

parishes  in  which  either  of  the  churchwardens  or  overseers 

should  be  willing  to  collect  the  rates,  should  not  be  deemed 

to  require  a  collector.     It  was  also  directed  by  the  order 

that  the  persons  appointed  under  it  should,  before  entering 

upon  the  duties  of  office,  give  such  security  for  the  proper 

discharge  of  their  duties  as  should  appear  necessary  to  the 

guardians.     The   order   also   specified   that   the   collector 

ihonld  pay  over  the  rates  collected  to  the  treasurer  of  the 

union,  to  be  placed  to  the  account  of  the  churchwardens 

Y  2 
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1839.        and  overseers  of  the  parish  on  account  of  which  they  had 

J^^'^!^      been  collected:  the  monies  so  paid  to  the  credit  of  the 

f;.  churchwardens  aud  overseers  to  be  applied  to  the  same 

The  Poor  Liw  purposes  as  they  would  by  law  have  been  applicable  to  if 

8IONER8.      collected  by  the  churchwardens  and  overseers. 

In  pursuance  of  the  above  order  the  guardians  of  the 
union,  on  the  6th  December,  1S37|  appointed  one  W,  H. 
Smith  collector  of  the  poor-rates  for  the  parish  of  St.  An- 
drew the  Less,  and  the  appointment  had  been  confirmed  by 
the  commissioners.  The  inhabitants  of  this  parish  not- 
withstanding, in  April,  1838,  nominated  one  G.W.  Brown 
assistant  overseer,  under  59  Geo.  3,  c.  12,  s.  ?>  and  specified, 
amongst  his  other  duties,  that  he  should  collect  the  poor 
rates  of  the  parish,  and  he  was  afterwards,  under  the  provi- 
sions of  the  same  act,  duly  appointed  by  two  justices  to 
the  same  office.  Smith  continued  in  office  until  the  5tb 
December,  1838,  when  he  resigned. 

Thesiger  (with  whom  was  Channe/l),  on  affidavits  stating 
the  above  facts,  and  that  it  was  believed  that  the  guardians 
of  the  union  were  about  to  proceed  to  the  election  of  a 
collector  to  succeed  Smith,  moved  for  a  rule  to  shew  cause 
why  a  certiorari  should  not  issue  to  remove  the  order  of  the 
commissioners  into  this  Court,  for  the  purpose  of  quashing 
it.  The  inhabitants  of  the  parish  of  St.  Andrew  have  ap- 
pointed an  assistant  overseer  under  59  Geo.  3,  c.  12,  s.  7* 
and  have  also,  under  the  powers  of  that  act,  specified  that 
it  shall  be  one  of  his  duties  to  collect  the  rate  of  that  parish. 
Unless  therefore  the  4  &  5  WitL  4,  c.  76,  has  repealed  that 
act,  the  appointment  by  the  parish  of  a  person  to  collect 
their  rates  is  good,  and  the  guardians  of  the  union  have  no 
authority  to  appoint  any  other  person  to  discharge  the  same 
duties.  Indeed,  it  will  be  found  that  the  New  Poor  Law 
Act  gives  no  power  whatever  to  guardians  either  to  make 
or  interfere  with  any  poor  rate,  except  where  the  union  is 
expressly  established  for  the  purposes  of  a  common  rating 
under  the  34th  section.      I'he  <:omniissioners    could   not 
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authorise  the  guardians  to  appoint  a  collector.    By  sect.  15,         i839. 
the  administration  of  relief  to  the  poor,  according  to  the      ^■^^/*^^ 
existing  laws,  is  to  be  subject  to  the  control  of  the  commis-  ^^ 

sioners,  who  are  to  make  rules  in  furtherance  of  the  act.  The  Poor  Law 

COMMIS- 

This  section,  in  Rex  v.  The  Poor  Law  Commissioners  (a),       sioners. 
was  thus  construed  by  Williams  J. — "  This  section,  which  is 
certainly  one  of  the  most  important  ones  in  the  act,  seems  to 
me  to  have  for  its  object  only  to  give  power  to  the  commis- 
sioners over  the  actual  managers  of  the  poor,  in  each  parish 
and  district,  and  to  have  no  reference  to  any  particular 
description  of  managers,  or  to  the  mode  of  their  appoint- 
ment.'*    It  may  be  contended,  that  the  power  exercised 
in  this  instance  by  the  commissioners  is  given  them  by  the 
46th  section,  by  which  it  is  enacted  that  the  commissioners 
may  ''  direct  the  overseers  or  guardians  of  any  parish  or 
union,  or  of  so  many  parishes  or  unions  as  the  said  commis- 
sioners may  in  such  order  specify  and  declare,  to  be  united 
for  the  purpose  only  of  appointing  and  paying  officers,  to 
appoint  such  paid  officers,  with  such  qualifications  as  the 
said  commissioners  shall  think  necessary,  for  superintending 
or  assisting  in  the  administration  of  the  relief  and  employ- 
ment of  the  poor,  and  for  the  examining  and  auditing,  al- 
lowing or  disallowing  of  accounts  in  such  parish  or  union, 
or  united  parishes,  and  otherwise  carrying  the  provisions  of 
this  act  into  execution,''  &c.     But  this  section  does  not 
authorise  the  appointment  of  any  officers  whom  the  com- 
missioners may  think  necessary,  but  officers  for  certain  du- 
ties connected  with  "  the  administration  of  the  relief  and 
employment  of  the   poor,"  matters   with   which  the  rate 
collector  would  have  no  concern.     And  the  same  section 
goes  on  to  provide  that  the  salaries  of  these  officers  *'  shall 
be  recoverable  against  the  overseers  or  guardians  of  such 
parish  or  union,  or  parishes,  by  all  such  ways  and  means  as 
the  salaries  of  assistant  overseers,  or  other  paid  officers,  of 
any  parish  or  union,  are  recoverable  by  law."     This  refer- 
ence to  assistant  overseers,  to  whom  a  salary  was  payable 
under  the  59  Geo.  3,  c.  12,  s.  7,  shews  that  act  has  not  been 

(«)  6A.&E.  1;   S.C,  1N.&P.371, 
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1839.        repealed.     By  the  48th  section  of  the  new  act  the  com- 
The  Qu  missioners  may  remove  any  assistant  overseer  or  paid  officer 

V.  whom  they  deem  untit^  and  require  the  persons  competent 

Com M 18-  ^^  ^^^^  behalf  to  appoint  a  successor.  Suppose  Brown, 
SIGNERS.  ihe  assistant  overseer,  were  removed  in  this  case;  the  over- 
seers of  the  parish  of  St.  Andrew,  and  not  the  guardians  of 
the  union,  would  have  to  appoint  his  successor.  The  new 
act  does  not  refer  in  any  way  to  the  assessment  or  the  col- 
lection of  the  rate,  except  where  parishes  are  united  under 
its  provisions  for  the  purpose  of  rating ;  it  applies  itself 
exclusively  to  the  administration  of  relief,  that  is,  to  the 
expenditure  of  the  rate,  and  not  to  its  collection.  The  pre- 
sent question  was  in  fact  disposed  of  by  this  Court  very 
recently  in  Regina  v.  The  Poor  Law  Commissioners  in  the 
matter  of  the  Strand  Union  (a). 

Lord  Denman  C.J. — We  need  not  hear  you  further; 

you  are  entitled  to  a  rule. 

Rule  nisi. 

Sir  J,  Campbell  A.  G.,  Kelly  and  Tomlinson  shewed 
cause  in  the  first  instance.  In  the  case  of  The  Strand 
Union  {a)  there  was  a  local  act  under  consideration,  and  no 
general  opinion  was  expressed  by  the  Court  which  can 
govern  this  case.  The  appointment  of  a  collector  by  the 
guardians  is  within  the  clear  spirit  of  the  act,  which  had 
principally  in  view  increased  economy  and  uniformity  in  the 
administration  of  the  poor  laws ;  and  the  46th  section  con- 
tains language  sufficiently  large  to  authorise  the  appoint- 
ment in  question.  By  that  sectiou  the  commissioners  may 
direct  the  guardians  of  a  union  to  appoint  paid  officers  to 
assist  in  the  administration  of  the  relief  of  the  poor.  Upon 
the  phrase  "  relief  to  the  poor,"  a  very  narrow  construction 
has  been  put  in  argument,  w liiih  would,  if  strictly  followed, 
apply  to  nothing  but  the  actual  transfer  of  relief  from  hand 

(a)  Argued  in  Mich,  term,  1838,  case;  and  as  it  involved  the  con»i- 
and  decided  at  the  sittings  after  deration  of  a  local  act,  it  has  there- 
last  Hilary  term.  The  same  qucs-  fore  been  thought  unnecessary  to 
tion  arose  then  as  in  the  principal  report  it. 
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to  hand,  and  would  exclude  the  appointoaeut  of  a  master  of        18S9. 

the  workhouse.     If  no  rates  were  collected^  there  would  be       ^"**v*^^ 

/•     1  r  1  •  .  ,    •   •  ••  r      t  The  QuE£H 

no  fund  from  which  to  administer  relief;  the  connection  9. 

therefore  between  the  collection  of  rates  and  relief  to  the  The  Poor  Law 

COMMIS- 

poor  is  obvious.  But  the  section  goes  further  still,  for  it  not  sjovebs. 
oolj  authorises  the  appointment  of  officers,  for  the  purpose 
above-mentioned,  but  also  for  "  otherwise  carrying  the  pro- 
visions of  the  act  into  execution."  [Patteson  J.  Is  there  a 
single  clause  in  the  act  which  relates  in  any  way  to  the 
collection  of  the  rate:]  Perhaps  there. is  not  any  direct 
clause ;  but  the  power  now  contended  for  results  from  its 
policy  and  general  provisions.  The  46th  section  enables 
the  commissioners  to  unite  parishes  for  the  exclusive  pur- 
pose of  appointing  and  paying  officers,  and  they  are  there 
required  to  direct  the  guardians  to  appoint  paid  officers ; 
and  the  commissioners  are  thereby  also  ''empowered  to 
define  and  specify  and  direct  the  execution  of  the  respec- 
tive duties  of  such  officers."  By  sect.  lOi),  the  interpreta- 
tion clause,  "  officer"  includes  collector  and  assistant  over- 
seer; the  commissioners  might  therefore  direct  the  appoint- 
ment of  a  collector  or  of  an  assistant  overseer.  Virtually, 
therefore,  the  59  Geo.  ^,  c.  12,  s.  7,  as  to  the  appointment 
of  an  asssistant  overseer  by  the  parish,  is  repealed  It  was 
undoubtedly  intended  that  the  commissioners  might  com* 
bine  or  separate  the  duties  of  different  offices,  according 
to  the  qualifications  of  the  parties  filling  them,  or  local  cir- 
cumstances, with  a  view  to  the  more  efficient  working  of 
the  act  It  is  clear  that  the  legislature  did  not  overlook  the 
59  Geo.  3,  c.  12,  s.  7,  for  they  adopt  its  provisions  as  to  the 
power  of  defining  the  duties  of  the  assistant  overseer,  but 
that  power  is  transferred  to  the  commissioners,  so  that  an 
assistant  overseer  might,  if  necessary  for  the  purposes  of 
economy,  act  for  several  parishes ;  whereas  by  the  former 
act,  which  is  clearly,  therefore,  set  aside,  he  could  act  for  a 
single  pariah  only.  [Coleridge  J.  If  the  commissioners 
may  direct  the  appointment  of  an  assistant  overseer,  it  does 
not  follow  that  he  may  be  employed  to  collect  the  rate. 
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1839.         PattesonJ.  If  the  guardians  are  to  apppoint  a  collector, 

^^^^'"^^       they  will  have  to  lake  security  from  him,  to  provide  against 
The  Queen     ...  ,  ^         ^        ^.  /  **     , 

fj,  his  misappropriating  the  money  of  a  intra  party,  namely. 

The  Poor  Law  ^^^^  churchwardens  and  overseers.     ColeridseJ.  if  the  mo- 

COMMIS-  ® 

sioNERs.  ney  should  be  lost,  the  parish  would  have  to  be  re-rated  in 
consequence  of  the  misconduct  of  an  officer,  over  whom 
the  parish  had  no  control.]  The  48th  section,  which  gives 
the  commissioners  power  to  remove  any  paid  officer  wbat- 
ever,  throws  light  on  the  46th  section,  and  shews  that  all 
appointments  were  to  be  brought  within  their  jurisdiction. 
The  guardians  therefore  might  either  appoint  a  collector, 
eo  nomine,  under  the  order  of  the  commissioners,  as  by  the 
interpretation  clause  a  **  collector"  is  brought  within  tbe 
term  "  officer"  in  the  46th  section,  or  they  might,  under  the 
same  authority,  appoint  an  assistant  overseer,  and  then  the 
commissioners,  by  the  same  section,  might  make  it  part  of 
his  duty  to  collect  the  rates. 

Lord  Denman  C.J. — This  appears  to  me  a  very  clear 
case.  We  had  occasion  lately  to  look  minutely  at  a  former 
order  of  the  commissioners  in  the  case  of  The  Straud 
Union  (a),  which  case  came  within  the  same  principle  as 
the  present.  The  claim  of  the  commissioners  has  been 
made  to  rest  principally  on  the  46th  section,  which  autho- 
rises the  commissioners  to  direct  the  appointment  of  such 
officers  as  they  shall  think  necessary  for  a  limited  purpose, 
namely,  the  '^  administration  of  the  relief,  and  the  employ- 
ment of  the  poor."  This  limitation  coming  after  tbe  general 
words  must  be  taken  to  confine  them  to  the  provisions  of 
this  particular  act  (the  4  8c  5  WiiL  4,  c.  76,)  which  abounds 
in  provisions  for  the  due  administration  of  the  relief  to  tbe 
poor  (properly  so  called),  but  is  silent  on  the  subject  of 
collecting  the  poor-rates.  One  indirect  mode  of  justifying 
the  appointment  in  question  was  resorted  to.  it  was  said 
that  the  commissioners  may  order  the  appointment  of  an 
assistant  overseer  for  a  union  consisting  of  several  parishes, 

(a)  See  antCt  326,  n. 
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and  inaj  subdivide  his  office,  and  prescribe  to  him  the  col- 
lection of  rates.    But,  if  the  commissioners  were  to  do  that.    _ 

.         .  .1  .  ,  •  .      The  Queen 

il  appears  to  uie  that  they  would  exercise  a  power  which  v. 

the  act  does  not  give  them.  ThePooaLAw 


LiTTLBDALE  J. — I  am  of  the  same  opinion.  The  word 
"  collector"  does  not  occur  in  the  act  except  in  the  inter- 
pretation clause.  The  words  "  paid  officers''  may  certainly 
in  themselves  include  a  collector ;  but  that  construction  can- 
not very  well  be  given  to  them  if  a  collector  is  not  necessary 
for  any  of  the  purposes  in  the  act.  The  phrase  "  adminis- 
tration of  relief  to  the  poor"  seems  to  contemplate  the  ap- 
plication of  rates  after  collection.  The  guardians  might 
perhaps  appoint  a  collector  if  their  union  had  been  formed 
for  the  purpose  of  a  common  rating,  and  this  may  account 
for  the  use  of  the  word  **  officer,"  in  the  interpretation 
clause,  to  signify^  among  other  things,  a  ''  collector." 

Pattbson  J. — The  union  in  the  present  case  was  evi- 
dently formed  under  s.  ^  of  4  &  5  Will.  4,  c.  76,  and  under 
that  section  only.  It  is  not  a  union  for  purposes  of  settle- 
ment under  the  Sdrd  section,  nor  for  purposes  of  rating 
under  the  34th,  nor  for  the  purpose  only  of  appointing  and 
pajiug  officers,  and  declared  to  be  so  by  the  order  in  ques- 
tion, under  the  46th  section^  which  latter  sort  of  union, 
however,  I  am  unable  to  comprehend. 

Taking  it  then  to  be  a  union  under  the  26th  section,  the 
latter  words  of  that  section  will  be  found  to  be  very  mate- 
rial,— ''  but,  notwithstanding  such  union  and  classi6cation, 
each  of  the  said  parishes  shall  be  separately  chargeable  with 
and  liable  to  defray  the  expense  of  its  own  poor," — for  they 
shew  that  the  funds  of  one  parish  are  in  no  way  to  be  mixed 
with  those  of  another  by  reason  of  their  forming  part  of  the 
same  union. 

Id  support  of  this  order  the  15th  section  is  relied  on, 
which  makes  the  administration  of  relief  subject  to  the  con- 
truul  of  the  commissioners.    It  is  remarkable  that,  although 
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1889.         ^^^^  section  enumerates  many  matters,  rating  is  not  one  of 

^•^^^^^^      them  ;  and  throughout  the  act  no  power  is  given  either  to 

e  utEEN    jj^^^  ^^  ^^^  guardians  of  any  union  to  interfere  with  the 

The  Poor  Law  making  or  collecting  the  rates  in  any  parish.     There  is,  it  is 

COMMIS-  i.  r  1-  •  •  I 

SIGNERS.  (''u^j  SO  f^**  AS  ^  c^^  discover,  no  express  reservation  m  that 
respect,  as  in  Gilbert's  Act  (£2  Geo.  3,  c*  83),  of  the  exist- 
ing power  of  churchwardens  and  overseers  to  make  and 
collect  the  rates,  but  there  is  a  total  omission  of  any  enact- 
ments respecting  the  poor-rates,  which  cannot  have  been 
accidental.  The  argument  in  support  of  the  present  order 
certainly  goes  too  far;  for,  if  the  commissioners  may  direct 
the  appointment  of  a  person  to  collect  the  rates,  they  may 
also,  on  the  reasoning  now  employed,  direct  the  appoint- 
ment of  a  person  to  assess  them  also.  The  guardians  cer* 
tainly  are  authorised,  by  the  23rd  and  25tb  sections,  to 
assess  rates,  but  that  is  for  one  particular  purpose  only,  viz. 
the  building  and  enlargement  of  union  workhouses.  The 
48th  section  gives  the  commissioners  power  to  remove 
officers,  but  not  to  appoint;  the  commissioners  are  only  to 
require  "  the  persons  competent  in  that  behalf  to  appoint*' 
(that  is,  the  persons  appointing  originally,)  successors  to  the 
officers  so  removed.  If  it  were  otherwise,  the  guardians 
might  complain,  and  get  officers  removed  for  the  very  pur* 
pose  of  transferring  to  themselves  the  right  of  appointment. 
The  question  then  arises,  if  at  all,  on  the  46th  secdon, 
by  which  paid  officers  may  be  appointed  for  certain  pur* 
poses;  and  when  the  legislature  has  described,  however 
generally,  what  those  purposes  are,  we  cannot  stretch  their 
language,  and  allow  such  officers  to  be  appoiuted  for  otlier 
purposes.  That  section  empowers  the  commissioners  to 
direct  overseers  or  guardians  of  any  parish  or  union  to  ap* 
point  paid  officers  for  certain  purposes.  The  first  purpose 
is  for  superintending  or  assisting  the  administration  of  the 
relief  and  employment  of  the  poor,  and  it  appears  to  me  to 
be  a  perversion  of  these  terms  to  say  that  they  can  apply  to 
the  collection  of  rates.  Administration  of  relief  is  altoge- 
ther another  process  from  the  collection  of  rates ;  the  one 
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begins  where  the  other  ends.     The  second  purpose  is  for         1839. 
the  examinhig  and  auditing,  and  allowing  or  disallowing,  of    -J^**X^^ 
accounts  in  such  parish  or  union,  or  united  parishes.     Col-  9. 

lecting  the  rates  does  not  come  under  that  head.  Can  the  ^^^°*i^,^*^ 
guardians  then  appoint  a  collector  for  the  other  general  pur-  siomers. 
poses  afterwards  referred  to,  viz.  for  "  otherwise  carrying  the 
provisions  of  this  act  into  execution"  ?  Now  these  words 
following  particular  words  must  be  applied  to  matters 
ejusdem  generis ;  and,  besides,  the  act  contains  nothing  ap- 
plicable to  collection  of  rates ;  collection  therefore  is  not, 
and  cannot  be  made  under  the  provisions  of  this  act,  which 
studiously,  as  I  have  before  said,  omits  all  provisions  on  the 
subject  The  appointment  of  a  paid  officer,  then,  for  the 
purpose  of  such  collection,  is  not  within  the  powers  confer- 
red bj  the  46th  section.  In  one  case,  where  a  union  has 
been  formed  under  the  d4th  section,  for  the  purpose  of 
rating,  the  46th  section  might  authorise  the  appointment  of 
collector  by  the  guardians  of  the  union,  for  such  an  ap- 
pointment might  then  be  taken  as  made  for  carrying  that 
provision  of  the  act  into  execution.  At  present  I  think 
such  an  appointment  might  be  good,  and,  if  so,  it  would 
satisfy  the  use  of  the  word  **  collector"  in  the  interpretation 
clause,  as  being  one  of  the  persons  comprehended  by  the 
word  ^<  officer"  in  the  body  of  the  act,  and  so  far  the  act 
would  be  consistent.  For  these  reasons  I  am  of  opinion 
that  the  order  in  question  is  illegal. 

CoLEBiDOB  J. — I  am  of  the  same  opmion.  We  all 
considered  the  Strand  Union  case  (a)  with  reference  to  the 
general  scope  of  the  act ;  and  I  for  one  made  up  my  mind 
independently  of  the  particular  grounds  there  applicable. 
It  is  said  that,  although  there  are  no  particular  words  in  the 
act,  yet  that  there  are  general  words  large  enough,  to  justify 
this  appointment  of  collector.  But  it  appears  to  me  that 
there  is  no  safer  mode  of  construing  all  these  words  than 
by  considering  them  with  reference  to  the  15th  section, 
which  gives  the  commissioners  their  power.  They  are 
(a)  See  ante,  326,  n. 
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1839.        there  given  the  control  '*  over  the  administration  of  relief  to 
^"^^'^'^"^      the  poor  throughout  England  and  Wales ;"  but  that  power 
^^  IS  subject  "  to  the  existing  laws :     and  we  are  met  by  these 

The  Poor  Law  words,  when  it  is  said  that  the  59  Geo.  3,  c.  12,  is  repealed 
fiioMERs.  by  implication  because,  (Mr.  Tomlinson  ingeniously  con- 
tended,) the  commissioners  may  certainly  direct  the  guardians 
to  appoint  an  assistant  overseer  for  the  whole  union,  and 
may  also  impose  on  him,  if  they  think  proper,  the  duty  of 
collector  for  the  same  district ;  all  which,  he  says,  being  in- 
consistent with  the  59  Geo.  3,  c.  12,  s.  7>  which  gives  the 
parish  in  vestry  assembled  the  power  of  appointing  him  and 
of  specifying  his  duties,  must  have  the  effect  of  virtually 
repealing  it. 

But  the  duties  of  an  assistant-overseer  are  not  limited  by 
that  act  in  like  manner  as  the  duties  of  an  overseer  are 
limited  by  the  43  JE/iz.  c.  2,  so  that  the  assistant  overseer 
may  have  multifarious  duties  imposed  on  him.  He  may,  or 
may  not,  have  to  do  with  the  relief  of  the  poor ;  his  powers 
may  be  given  him  pro  re  nat& ;  so  that  it  does  not  follow, 
because  the  commissioners  may  direct  the  appointment  of 
such  an  officer,  that  they  may,  by  4  &  5  WilL  4,  c.  76,  s.  46, 
assign  him  the  particular  duty  of  collecting  the  rate,  unless 
that  duty  is  in  furtherance  of  the  provisions  of  this  particular 
act.  The  argument  is  also  open  to  this  objection,  which 
has  been  already  noticed  by  my  brother  Patteson,  that,  if 
carried  out,  it  would  operate  as  a  virtual  repeal,  to  a  certain 
extent,  of  the  43  Eliz.  c.  5,  for  it  would  justify  the  commis- 
sioners in  giving  the  same  officer  power  with  respect  to  the 
assessment  as  well  as  the  collection  of  rates. 

Rule  absolute  (a). 

(a)  By  2  &  3  VkL  c.  84,  all  or-  year"  (1889),  for  the  appointmeot 

ders  heretofore  made  by  the  Poor  of  collectors  of  rates,  are  declared 

Law  Commissioners, ''  and  not  re-  to  have  the  same  force  and  validity 

sclnded  by  them  or  quashed  before  as  if  the  same  had  been  warranted 

the  6th   of  May  in   the   present  by  4  &  5  Will  4,  c.  76. 
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WlCKUAM  V.  The  QUBEN.  Monday, 

April  22nd, 

£RR0R  on  a  judgment,  against  the  plaintiff  in  error,  in  An  indictment 

the  Central  Criminal  Court.     The  indictment  stated,  that  2"/  "of,\^^' 

the  defendant  contriving  and  intending  to  cheat  and  defraud  stated  that  the 

one  Walker  of  his  monies,  on  &c.,  at  &c.,  unlawfully  did  frWing  &c.  to 

falsely  pretend  to  Walker  that  he,  Wickham,  was  a  captain  cheat  A,  B, 

in  the  service  of  the  East  India  Company,  and  that  a  certain  tended  to  A. 

promissory  note  which  Wiciham  then  and  there  produced,  ^'  that  he  was 
^  ^  -*  "^  a  captain  in 

and  delivered  to  Walker ^  purporting  to  be  made  for  the  the  East  India 

sum  of  21/.,  was  a  good  and  valuable  security  for  the  sum  ^^^^^^^^"and 

of  £]/.;  by  means  of  which  said  false  pretences  Wickham  that  a  certain 

did  then  and  there  unlawfully  &c.  and  fraudulently  obtain  „„|q  \^'\{\l\i  he 

of  and  from   Walker  8/.  155.,  of  the  monies  of  the  said  '^en  delivered 
__  „  .        .  ,  ,     ,  r       1   1  •         i  ^    io  A.B.  was  a 

Walker^  with   mtent  to  cheat   and  defraud  him  thereof;  valuable  secu- 

whereas  Wickham  was  not  a  captain  in  the  service  of  the  n^yf^r^i/., 

'^  ^  by  means  of 

East  India  Company,  and   whereas  the   promissory  note  which  false 

which  Wickham  then  and  there  produced  and  delivered  to  f^udu?ently 
Walker  was  not  a  good  and  valuable  security  for  the  sum  obtained  from 

r,,,#  r  t  r  t  -4.  B.  8/.  15«., 

of  21/.  or  for  any  other  sum  of  money  whatsoever,  against  whereas  the 

the  form  of  the  statute,  &c.  &c.  prisoner  was 

.  .  not  a  captam 

The  pnncipal  grounds  of  error  assigned  were,  that  the  &c.,  and  the 

offence  was  not  alleged  with  suflScient  certainty;  that  there  "^[oabUwcu- 

was  no  false   token   alleged  or  set  out;   that  it  was  not  rity,  &c.-~ 

alleged  that  TFtcAAam  knew  that  the  promissory  note  was  oo^t  appear  bat 

of  no  value.  ^^^^  '^^  ^^^^ 

was  the  pri- 
soner's own 

Price  for  the  plaintiff  in  error.     No  suflScient  false  pre-  Fo™"07 
■^  ^        note,  or  that 

tence  is  alleged  withm  7  &  8  Geo.  4,  c.  29,  s.  5S.     The  he  knew  it  to 

principle  of  all  the  cases  decided  under  this  and  former  j^jJere^^w^no 

statutes  is,   that  the  pretence  set  out  must   be   such    as  sufficient  false 

would  have  been  a  cheat  indictable  at  common  law.     The  \\^^^  respect, 

recent  statute  repeals  30  Geo.  2,  c.  24,  and  33  Hen  8,  c.  1,  and,  as  the  two 
lit  11  !«•  /.I.-       pretences  were 

Huich  latter  statute  related  to  the  offences  of  obtaining  to  be  taken 

together,  that 
the  indictment  was  bad,  and  judgment  given  upon  it  was  reversed  in  error. 
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goods  or  money  by  false  tokens:  but  all  the  statutes  are 
made  in  pari  materia,  and  whatever  has  been  determined 
in  the  construction  of  one  of  them  is  a  sound  rule  of  con- 
struction for  the  other,  Rex  v.  Mason  (a).  It  is  necessary 
that  the  false  pretence  should  be  ingenious.  [Lord  Denman 
C.J.  Is  a  silly  person  not  to  be  protected?]  A  person  of 
great  imbecility  of  mind  might  be  imposed  upon  by  ao 
absurd  fable,  or  be  terrified  by  a  shadow,  but  there  would 
not,  therefore,  be  necessarily  constituted  the  offence  of  de- 
frauding by  false  pretences  in  the  one  case,  or  of  the  putting 
in  bodily  fear  in  the  other.  In  Rex  v.  Jones  (b),  it  was 
charged  that  the  defendant  came  to  J,  D,  and  pretended  to 
be  sent  to  him  by  J,  S»  to  receive  20/.  for  his  use,  whereas 
J.  S,  did  not  send  him.  On  motion  to  quash  the  indict- 
ment, Holt  C.  J,  said :  ''  It  is  no  crime  unless  he  came  by 
false  tokens.  Shall  we  indict  one  man  for  making  a  fool 
of  another?  Let  him  bring  his  action."  To  constitute  a 
false  pretence  there  must  be  a  false  token,  or  a  conspiracy, 
or  the  guarantee  of  a  third  name  resorted  to :  Rex  v.  Wheat- 
ley  (c),  and  Rex  v.  Lara  (jd),  A  false  pretence  under  the 
statute  must  be  of  the  same  nature  as  a  cheat,  indictable 
at  common  law,  except  that  the  false  pretence  need  not  be 
such  a  cheat  as  concerns  the  public  at  large.  In  the  case 
last  cited  value  was  obtained  by  a  man  giving  bis  cheque 
upon  a  banker,  which  was  worthless ;  yet  it  was  held  thai 
there  was  no  false  pretence,  although  where  a  cheque  is  given 
a  third  person  is  introduced,  so  that  that  is  more  like  a 
false  token  than  the  present  case,  where  the  prisoner  gave 
his  own  promissory  note.  [Coleridge  J.  It  is  not  alleged 
to  be  his  own  note.]  It  does  not  appear  to  have  been  the 
note  of  another  person,  and,  if  it  was  so,  the  prisoner  might 
innocently  have  sold  it  for  8/.  \5s.,  as  the  securities  of 
persons  in  doubtful  credit  are  often  sold  at  an  under  price. 
But,  if  it  was  the  prisoner's  own  note,  then  all  that  is  charged 


(a)  ?T.  H.581. 

(6)  2  Ld.  Ra)m.  1013. 


(c)  2  Burr.  1125. 
((/)  6  T.  R,  565. 
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is,  that  he  did  not  keep  bis  promise.  It  is  true  that  it  is  also 
chai|;ed  that  the  prisoner  pretended  to  be  a  captain  in  the 
East  India  Company's  service,  and  it  is  averred  that  he 
was  not  so,  but  it  is  not  averred  that  he  was  not  in  the 
service  at  all,  or  that  he  was  not  an  officer  of  even  higher 
rank  than  a  captain.  The  two  pretences  are  to  be  taken 
together,  and  the  note  should  have  been  set  out.  He  cited 
also  Rex  v.  Mackarty  (« ),  Rex  v.  Codrington  (6),  Rex  v. 
Flint  {c)f  Rex  V,  Spencer  (d),  and  Rex  v.  Perrott  (e).  In 
Young  V.  The  King{f\  and  Count  Villeneuves  case  there 
cited,  the  name  of  a  third  person  was  introduced.  Here  the 
money  might,  without  the  misrepresentation  of  any  fact, 
have  been  obtained  on  the  prisoner's  own  promissory  note, 
which  it  is  not  even  charged  that  he  knew  to  be  worthless. 
[Lord  Denman  C.  J.  Do  you  think.  Sir  F.  Pollock,  the 
indictment  can  be  maintained  ?] 

Sir  F.  Pollockf  contr^.  It  is  admitted  that  the  only  false 
pretence  to  be  relied  on  is,  that  the  prisoner  assumed  a  false 
character.  [Lord  Denman  C.  J.  The  two  false  pretences 
are  put  together.]  It  must  be  presumed  that  the  judge 
directed  the  jury  to  lay  the  invalid  pretence  out  of  consi- 
deration. [Patteson  J.  The  pretence  that  is  false  must 
have  been  the  operative  one,  which  is  matter  of  evidence.] 
Rex  V.  Siory(g),  was  a  case  like  the  present;  the  prisoner 
there  assumed  the  name  of  another  person,  and  the  indict- 
ment was  held  good.  [Coleridge  J.  But  there  the  indict- 
ment charged  that  the  money  was  obtained  by  that  pretence 
only.] 

Lord  Denman  C.J. — I  do  not  mean  to  throw  any 
doubt  on  late  decisions,  nor  do  I  agree  in  much  that  has  been 
advanced  in  argument,  but  I  am  of  opinion  that  the  two 
pretences  in  this  indictment  must  be  taken  together,  and. 
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(a)  2Ld.  Raym.  1179. 
(6)  1  C.  &  P.  661. 
(c)  Ross.  &  Ry.  460. 
(<0  3  C.  &  P.  420. 


(0  2  Mau.  &  Sel.  379. 
If)  3T.R.  98. 
(g)  Russ.  &  Ry.  81. 
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as  the  pretence   charged  with  respect  to  the  promissory 
note,  which  it  is  not  even  stated  that  the  prisoner  knew  to 
V,  be  worthless,  is  insuflScient,  the  indictment  is  not  sustaina- 

e^tuEEN.    i^j^^  ^^j  the  judgment  upon  it  must  be  reversed. 

LiTTLEDALE  J. — Both  pretenccs  must  be  taken  toge- 
ther ;  the  money  might,  perhaps,  not  have  been  obtained 
merely  by  the  assumption  of  a  false  character. 
« 

Patteson  J. — As  it  is  consistent  with  the  indictment 
that  it  was  the  prisoner's  own  note  which  he  produced,  the 
assumption  of  character  makes  it  probable  that  this  was 
all  one  pretence.  If  it  had  been  the  note  of  another  person 
I  might  have  doubted.  I  think  the  indictment  bad. 
« 

Coleridge  J.  concurred. 

Judgment  reversed. 


Wednetday,         HoLLAND  and  another.  Assignees  &c.  r.  Phillipps. 

May  8M. 

The  piaigtiflfs,  IN  this  case  the  plain tiffsi  who  had  been  chosen  assignees 
chosen^assie^"  ^^  ^°®  Hayward,  a  bankrupt,  had,  after  the  appointment  of 
neesofa  the  official  assignee,  issued  a  scire  facias  for  the  purpose 

issued  a  scire  ^^  reviving  a  judgment  obtained  against  the  defendant  by 
facias  to  re-  ^he  bankrupt  before  bankruptcy,  but  had  omitted  to  join  the 
ment  obtained  official  assignee  as  co-plaintiff.  The  defendant  had  pleaded, 
bankra  tev*^'^  ^^^^  Hayward  was  not  a  bankrupt,  and  payment  to  the 
against  the  bankrupt  before  bankruptcy,  and  had  given  notice  to  dis- 
oraUtedlo  "'  P"^®  ^^^  trading,  act  of  bankruptcy,  and  petitioning  credit 
make  the  offi-  tor's  debt.  After  issue  joined,  a  rule  nisi  was  obtained  by 
co-plaintiff.       ^'^^  plaintiffs  to  amend  the  proceedings,  by  adding  the  name 

The  Court,       ^f  ^^^  official  assignee. 

after  plea  ° 

pleaded  and 

issue  joined,  allowed  the  proceedings  to  be  amended  hy  joining  the  official  as.sifinee, 

and  held  also,  that  in  cases  of  such  amendment  the  opposite  party  should  always  be 

allowed  to  plead  de  novo. 


EASTER  TERM,   II  VICT.  337 

•  M.  Smilk  shewed  cause.    The  proceedings  in  this  case        I8dg. 
are  after  judgment,  and  there  is  nothing  to  amend  by.     In      ^"**^^"^ 
Tkorpe  V.  Hook  {a)  the  proceedings  were  amended,  but  in    and  another 
that  case,  and  in  the  cases  there  relied  upon  in  support  of     p    ^* 
the  amendment,  there  was  something  to  amend  by,  and  the 
judgment  proceeded  on  that  ground.    In  Baker  v.  Neaver  (6).. 
the  Court  allowed  a  declaration  to  be  amended  by  adding 
the  name  of  the  official  assignee  as  plaintiff  in  an  action 
brought  by  the  assignees  of  a  bankrupt,  but  it  does  not  ap- 
pear that  the  defendant  had  pleaded,  and  it  was  not  a  case 
of  scire  facias,  so  that  the  whole  proceedings  were  in  paper. 
The  general  rule  is,  that  a  scire  facias  is  not  amendable,  and 
this  is  not  scire  facias  of  an  original  character,  as  against 
bail,  but  is  a  continuation  of  former  proceedings. 

Sir  J*  Campbell  A.  G.,  contri.  The  grounds  of  judg- 
ment in  Baker  v.  Neaver  (b)  warrant  the  amendment  now 
applied  for;  the  official  assignee  is  by  statute  to  be  one  of 
the  bankrupt's  assignees  in  all  cases,  and.  unless  the  defend- 
ant has  defended  this  action  on  the  ground  that  the  official 
assignee  was  not  joined,  there  is  no  reason  for  refusing  this 
application,  which  is  for  an  amendment  that  might  be 
made  at  common  law,  and  is  within  the  Statute  of  Jeofails, 
(14  JE!t/fr.  S,  St.  1,  c.  6).  The  present  proceedings  are  all 
in  paper,  for  a  scire  facias  is  in  the  nature  of  a  fresh  action, 
and  partakes  of  all  the  incidents  of  an  ordinary  declaration. 
In  Bex  V.  Scott  (c)  a  scire  facias  was  amended  after  the 
defendants  had  pleaded.  The  amendment  will  make  no 
snbstantial  change  of  parties;  all  the  assignees  together 
represent  the  bankrupt. 

Lord  Denman  C.  J. — We  think  that  this  amendment 
oaght  to  be  allowed,  on  payment  of  costs. 

M.  Smith  then  applied  for  leave  to  plead  de  novo. 

(•)  1  Dowl.  P.  C.  501.  (c)  4  Price,  181. 

{b)  1C.&M.  112. 

VOL«  II.  2 
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Sir  J.  Campbell  A.  G.  opposed  the  application. 


Holland  »       ,  ^  ^    -r      ««r      t  •  «    •  ■  « 

and  another        Lord  Denman  C.  J. — We  think  it  ought  to  be  a  univer- 

p     ^*  sal  condition  of  such  amendments^  that  the  adverse  party 

should  be  allowed  to  plead  de  novo. 

LiTTLEDALB,  Patteson  and  CoLEBiDGB  Jt.  concuned. 

Rule  absolute  on  payment  of  costs. 


Wedneiday^ 
May  Sth. 

A  warrant  of 
attorney  for  a 
sum  above 
50/.  requires  a 
1/.  lOi.  stamp, 
although  one 
of  two  par- 
ties giving  it 
was  m  custody 
at  the  time  of 
its  execution, 
and  if  it  has  a 
1/.  stamp  only, 
it  cannot  be 
enforced  by 
jud^ent  even 
agamsc  him 
singly,  al- 
though it  is  a 
joint  and  seve- 
ral warrant. 


Solari  v.  Yorston. 

In  this  case  the  defendant  was  taken  under  a  capias  ad 
satisfaciendum,  issued  the  Ist  August,  1B38,  on  a  judgment 
obtained  by  the  plaintiff  against  the  defendanty  in  an  action 
on  a  bill  of  exchange  for  30/.,  drawn  by  one  IVright  and 
indorsed  to  the  defendant,  and  by  him  indorsed  to  the  plain* 
tiff.  An  arrangement  was  then  made,  in  pursuance  of  which 
the  defendant  and  Wright^  the  drawer  of  the  bill,  executed 
a  joint  and  several  warrant  of  attorney  to  the  plaintiff,  to 
enter  up  judgment  in  the  penal  sum  of  1002.,  to  be  defeated 
on  payment  of  52/.  i5s.  \0d.,  the  amount  of  the  bill  and 
costs  in  the  action.  The  defendant  was  then  liberated. 
Afterwards,  the  amount  not  having  been  paid,  judgment 
was  signed  against  both  Wrig/U  and  the  defendant.  The 
former  was  taken  in  execution  in  February,  1839,  and  sub* 
sequently  obtained  his  discharge  under  the  Insolvent  Acts. 
The  defendant  was  taken  in  March  following  on  the  same 
judgment,  and  remained  in  custody  until  the  3d  April,  when 
he  was  discharged  by  a  judge  at  chambers,  on  the  ground 
that  the  warrant,  which  had  a  1/.  stamp,  was  not  sufficieoUy 
stamped,  as  it  was  given  to  secure  a  sum  exceeding  50/., 
and  therefore  by  55  Geo.  3,  c.  184,  Sched.,  ought  to  have 
had  a  1/.  IO5.  stamp,  as  Wright  was  not  in  custody  at  the 
time  of  its  execution,  so  as  to  bring  the  case  within  the  ex- 
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ception  in  the  act    After  the  defendant's  discharge  the        1889. 
plaintiff  signed  judgment  against  the  defendant  only,  under 
which  he  was  taken  again  on  the  9th  April.    The  case  was 
again  brought  before  a  learned  judge  at  chambersi  and 
referred  to  the  full  Court. 

W.  H.  Watson  having  accordingly  obtained  a  rule  nisi 
for  setting  aside  the  judgment  for  irregularityi  with  costs^ 
and  discharging  the  defendant  out  of  custody, 

Alexander  now  shewed  cause.     A  warrant  of  attorney 
requires,  under  55  Geo.  S,  c.  184,  Sched.,  the  same  stamp 
as  a  bond  for  the  same  amount,  which  in  this  case  is  a 
1/.  lOf.  stamp,  but,  where  the  warrant  is  given  to  secure 
a  sum  for  which  the  person  giving  the  same  shall  be  in 
custody  under  an  arrest,  then  the  stamp  is  only  1/.,  which 
hu  been  affixed  in  this  case.    The  defendant  was  in  custody 
^en  he  executed  the  warrant  of  attorney,  so  that  it  is  good 
against  him :  if  Wright  should  hereafter  object,  the  warrant 
might  fiail,  for  it  would  then  have  discharged  its  duty.    The 
warrant  in  terms  authorizes  judgment  to  be  entered  up  against 
either  party  separately;  the  present  judgment  is  against  the 
defendant  alone,  and,  as  the  warrant  is  good  against  him, 
the  judgment  is  valid.    An  instrument  relative  to  many  par- 
ties may  be  properly  stamped  as  against  the  first  objector, 
though  it  would  not  serve  in  more  than  one  instance.     In 
Perry  v.  Bouchier  (a)  the  defendant  called  the  master  of  his 
vessel  to  disprove  negligence,  and  gave  him  a  release,  which 
appeared  to  be  a  release  not  only  to  the  master  but  to  three 
others,  and  had  only  one  stamp;  Lord  Ellenborough  held 
that  the  release  was  sufficiently  stamped  as  related  to  the 
master,  who  was  the  first  person  named  in  it.     Doe  d.  Cap- 
ky  V.  Day  {b)  is  also  an  authority  to  the  same  effect. 

Lord  Demman  C.  J. — The  stamp  is  insufficient.    This 
(a)  4  Camp.  80.  (()  IS  East,  241. 
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rule  must  be  absolute^  the  defendant  undertaking  to  bring 
no  action. 

LiTTLEDALE  and  Patteson  Js.  concurred. 

Rule  absolute. 


^O^'Na^, 


Newman  v.  Bendyshe  and  another. 
April  mh. 

A  conviction  iRESPASS  by  the  plaintiff,  who  was  licensed  to  sell 
4°^?/w^  beer  to  be  drunk  on  his  premises,  against  the  defendants, 
c.  64,  and  4  &  who  were  magistrates  for  the  county  of  Cambridge,  for 
for  keeping  a'  ^^^^sing  his  goods  to  be  taken  as  a  distress,  under  a  convic- 
house  open  for  tion  for  an  alleged  offence  against  the  beer  acts, 
beer,  and  sell-  -^^  ^h®  ^^^'^  before  Tindal  C.  J.,  at  the  Cambridgeshire 
^"K^^c*  ^^^    spring  assizes  in  this  year,  it  appeared  that  the  conviction 

be  drunk  on  Stated  that  the  plaintiff,  on  a  certain  day, ''  did  keep  open 

the  premiies,  |jjg  g^y  ^^        f  j.  ^y^^  ^^^^  ^f  |^g           j  jy  g^jj  j^         ^^^ 

at  a  time  of  ,                                                               '                                  ' 

day  prohibited  did  suffer  and  permit  the  same  to  be  drunk  and  consumed 

jusdcerand*^   ^^  '***  premises  between  the  hours  of  nine  and  ten  o'clock 

fining  the  par-  in  the  evening,"  the  same  having  been  declared  to  be  un- 

a  single  penal-  l^^wful  by  a  certain  order  of  justices,  assembled  in  special 

ty  for  ^  the      sessions  in  pursuance  of  the  statute,  &c.,  by  which  the  said 

otience  afore-  ,  '^  , 

said,''  is  bad,   justices  fixed  the  hours  at  which  houses  licensed  to  sell 

three  disSact    ^^^^  within  their  district  should  be  closed,  namely,  at  nine 
offences.  in  the  evening.    The  conviction  stated  also  that  the  plain- 

tiff was  fined  forty  shillings  for  **  the  offence  aforesaid." 
The  question  at  the  trial  turned  on  the  validity  of  the  above 
conviction,  to  which  several  objections  were  made;  His 
lordship  directed  a  verdict  for  the  plaintiff,  and  reserved 
leave  to  the  defendants  to  move  for  a  nonsuit. 

Kelly ^  on  a  former  day  {a)  in  this  term,  moved  accordingly. 
Seven  objections  were  made  to  the  plaintiff's  conviction :  it  is 
admitted  that  if  any  one  of  them  can  be  sustained  the  verdict 
in  his  favour  must  stand.    The  1 1  Geo.  4  and  1  Will.  4,  c.  64, 

(a)  Before  Lord  Denman  C.  J.,  LiUkdale^  Patteson  and  Coleridge  Js. 
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s.  14,  enacts  that  no  person  licensed  to  sell  beer  by  retail         1839. 
"  shall  have  or  keep  bis  bouse  open  for  the  sale  of  beer,      ^-^'-^-^ 
nor  shall  sell  or  retail  beer,  nor  shall  suflFer  any  beer  to  be  v. 

drunk  or  consamed  in  or  at  such  house,"  at  the  times  therein  B^hdyshe 
specified,  and  imposes  a  penalty  of  forty  shillings  for  every 
offence,  and  every  separate  sale  is  to  be  deemed  a  separate 
offence ;  and  the  4  &  5  Will.  4,  c.  84,  (which  by  sect.  1 1 
incorporates  all  the  powers  and  penalties  of  the  preceding  '. 
act,)  enacts,  in  sect.  6,  that  the  justices  in  petty  sessions 
assembled  shall  fix  the  hours  at  which  bouses  so  licensed 
shall  be  opened  and  closed.  The  objections  taken  to  this 
conviction  were — 1,  That  the  name  of  the  person  to  whom 
the  beer  was  sold  is  not  stated  in  it.  But  there  is  nothing  in 
1 1  Geo.  4  and  1  WilL  4,  c  64,  s.  14,  which  requires  such 
particularity;  any  sale  whatever  at  a  prohibited  time  is  an 
offence.  2.  That  the  order  of  justices,  fixing  the  hours  to  be 
observed  by  the  licensed  houses,  is  not  sufficiently  set  out, 
and  that  the  names  of  the  justices  who  made  it  are  not  given. 
This  objection  cannot  be  sustained,  for  the  order  is  suffi- 
ciently set  out  to  shew  that  the  plaintiff  offiended  by  keep- 
ing his  house  open  at  a  prohibited  time,  and  the  act  does 
not  require  the  names  of  the  justices  to  be  given.  [Fa^^e- 
soit  J.  By  4  &  5  Will.  4,  c.  85,  s.  6,  a  party  aggrieved  by 
any  such  order  may  appeal,  giving  to  the  justices  who  made 
it  fourteen  days*  notice  of  his  intention.  He  would  have 
difficulty  in  learning  their  names  if  they  are  not  given.] 
3.  That  the  convicdon  alleges  that  the  order  of  justices 
declared  the  selling,  &c.  at  the  hour  specified  was  unlaw- 
ful, and  that  the  statutes  do  not  empower  them  to  make 
such  a  declaration.  If  that  be  so,  the  declaration  was  mere 
surplusage.  4.  That  the  order  is  stated  to  have  been  made 
at  special  instead  of  petty  sessions.  But  any  two  justices 
meeting  in  the  same  place  constitute  a  petty  session :  JReg* 
v^  Rawlins  (a) ;  in  which  case  a  very  similar  objection  was 
taken.  5.  That  the  charge  that  the  plaintiff  did  the  prO'^ 
hibited  acts  between  the  hours  of  nine  and  ten  is  insufficient! 

(a)  8  C.  &  P.  339. 
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1839.        The  time,  however,  is  stated  with  sufficient  certaintyi  and 

necessarily  appears  to  have  been  after  nine,  which  was  a 

V.  time  prohibited  by  the  order.     6.  That  the  order  should 

and  another  '^'^^  ^^^^  '^^  ^"^  ^°  ^^^  verba.  This  objection  has  been 
already  noticed.  7.  That  it  is  a  conviction  of  the  plaintiff 
for  three  offences^  viz.  keeping  his  house  open  for  the  sale 
of  beer,  selling  beer,  and  suffering  it  to  be  drunk  on  his 
premises.  In  Rex  v.  Salomons  (a)  (which  was  cited  at  the 
trial),  a  conviction  under  the  Lottery  Act  (22  Geo.  3,  c.  47,) 
for  dealing  in  shares  of  lottery  tickets,  and  r^stering  tickets 
without  license,  was  held  bad,  because  it  contained  two  dis- 
tinct offences.  But  there  the  acts  done  were  in  their  nature 
distinct,  and  could  be  done  at  distinct  times.  [Lord  Dem' 
man  C.  J.  A  person  might  keep  his  house  open  without 
selling  any  beer,  and  he  might  sell  beer  without  keeping  his 
house  open.]  The  keeping  a  house  open  must  mean  for 
the  purpose  of  carrying  on  the  business  of  the  house ;  and 
if  the  beer  sold  to  a  person  on  the  premises  at  a  prohibited 
time  were  then  and  there  drunk  by  him,  that  would  be  a 
single  act,  as  far  as  the  plaintiff  was  concenied,  and  done  in 
a  smgle  moment  of  time.  The  1 1  Geo.  4  and  1  Will.  4, 
c.  64,  s.  27|  says  that  no  conviction'  under  that  act  shall  be 
quashed  for  want  of  form. 

Cur.  adv.  vuli* 

Lord  Denman  C.  J.  now  stated  that  the  Ck>urt  was  of 
opinion  that  the  conviction  could  not  be  sustained :  that  it 
charged  three  offences ;  so  that  the  party  convicted  would 
not  be  able  to  protect  himself  by  it,  if  a  fresh  information 
should  be  laid  against  him  for  any  one  of  the  same  offences* 

Rule  refused  (b)i 

(o)  1  T.  R.  249.  {b)  See  Nenrnan  v.  Earl  qf  Hard- 

wcke^  3  N.  &  P.  368. 
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Mattock,  Executor  of  SouTHWOODy  v.  Kinglake.  Saturdatf, 

April  Vth. 
Debt.     The  declaration  stated  that,  before  the  making  On  an  agree- 
of  the  articles  of  agreement  hereinafter  mentioned,  the  de-  ^Jg^J^^i^^j 
fendant  was  trustee  in  fee  for  Southtoood,  his  heirs  and  the  defendant 
assigns,  of  certain  hereditaments,  (to  wit,  by  virtue  of  an  ^^  ^j,^   y^. 
indenture  of  bargain  and  sale  before  made,  8cc.  by  il.  B,  to  chase-money 
Southwowi  (a),)  to  such  uses  8cc.  as  Southwood  should  ap-  tain,  for  and 
point  by  any  deed  &c.,  and  in  default  thereof  to  the  use  of  ^  ^^?  ^®"*^' 
the  defendant  in  fee,  in  trust  for  Southwood  m  fee.     That,  such  sale  and 
the  defendant  being  so  seised  in  trust  for  Southwood,  by  a  fnterwt^rom** 
certain  deed  dated  August,  1829,  Southwood  agreed  to  sell  a  day  certain 
and  the  defendant  agreed  to  purchase  the  said  heredita-  ('the comple- 
ments.   And  the  defendant  did  thereby  covenant  and  agree  tion  of  the^ 
to  pay  to  Southwood,  on  or  before  the  IQth  February,  1825,  Hdd,  that  the 
OS  the  consideration  of  such  sale  and  purchase,  the  sum  of  ^u^^T^r"' J^^. 
11,206/.,  with  interest  for  the  same  at  the  rate  of  5  per  cent,  was  an  inde- 
per  annum,  payable  half-yearly,  from  the  19th  February  £f^'„S7htt 
then  last  past,  to  the  time  of  the  completion  of  the  said  pur-  the  vendor 
chase,  Southwood  allowing  thereout  the  same  rate  of  interest  {h^^purchase^ 
for  so  much  of  the  purchase-money  as  might  be  paid  to  him  money  without 
in  the  mean  time;  and  the  defendant  thereby  also  agreed  to  conveyance, 
pay  for  the  conveyance  and  the  stamp-duty  for  the  same. 
Averment,  that,  although  Southwood  in  his  lifetime  was  will- 
iDg  8cc.  and  did,  on  the  day  and  year  last  aforesaid,  offer  to 
execute  a  conveyance  to  the  defendant  of  the  said  heredita- 
ments; and  although  defendant,  from  the  making  of  the 
Baud  agreement  hitherto,  had  been  in  possession  &c.,  yet 
defendant  did  not  pay  to  Southwood,  in  his  lifetime,  or  to 
the  plaintiff,  executor,  since  his  decease,  the  sum  of  4238/., 
parcel  of  the  principal  of  the  purchase-money,  with  interest, 
from  the  said  igth  February,  1822,  to  the  said  igth  February, 
1825,  although  the  purchase,  through  the  mere  default  of 
the  defendant,  had  not  been  completed  before  that  day. 

(a)  Sie.    The  use  therefore  ap-      and  defendant  could  not  have  been 
pan  to  have  been  executed  in  S.,     trustee  in  fee. 
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1839.  Piea :  that  Southwood  did  not  at  any  time  tender  to  de- 

""-^^^^  fendant  any  conveyance  of  the   hereditaments.     General 

Mattock  i  .   .    i 

V.  demurrer  and  jomder. 


KlMGLAKE. 


Bere,  in  support  of  the  demurrer.  It  was  no  part  of 
Southwood^s  duty  to  tender  a  conveyance.  The  defendant 
was  bound  by  express  covenant  to  pay  for  the  conveyance 
and  the  stamp;  it  was  his  duty  therefore  to  prepare  the 
conveyance;  Price  v,  Williams  (a),  ^nd  I  Sfigrf.  V.  &  P.  247# 
(9th  ed.)  citing  Seward  v.  Willock  (6).  But  even  if  this 
duty  had  been  cast  upon  Southwood,  as  the  vendor,  the  con- 
veyance was  not  a  condition  precedent  to  the  recovery  of 
the  purchase-money.  By  the  agreement  a  positive  day  was 
fixed  for  payment  of  the  purchase-money,  and  interest  was 
payable  also  from  a  day  certain,  whereas  no  time  is  fixed 
for  executing  the  conveyance.  It  is  clear,  therefore,  that 
the  purchaser  relied  on  his  remedy,  and  not  on  a  tender  of 
the  conveyance,  to  secure  the  equivalent  for  his  purchase- 
money ;  and  the  acts  to  be  done  by  the  respective  parties 
were  not  concurrent  and  independent  acts,  so  that  the  ven- 
dor might  recover  the  purchase-money  without  previous 
tender  of  the  conveyance;  Thorp  v.  Thorp {c),  Terry  ▼. 
Duntze  (d),  Pordage  v.  Cole{e)  and  note  4. 

Manningf  contrsi.  The  authorities  cited  in  the  note  to 
Pordage  v.  Cole{e)  are  not  disputed,  but  they  do  not  apply 
to  the  contract  stated  in  the  declaration.  The  purchase- 
money  in  this  case  was  to  be  paid  '^  in  consideration  of  such 
sale  and  purchase;"  that  shews  of  itself  that  the  two  acts 
were  meant  to  be  concurrent.  It  was  also  to  be  paid  on 
igth  February,  1825,  and  interest  was  to  be  payable  from 
February  1822, ''  to  the  time  of  the  completion  of  the  pur- 
chase." The  completion  of  the  purchase  means  evidently 
the  completion  of  the  conveyance,  which  therefore  was 
to  be  made  on  the  same  day  (19di  February,  1825)  on 

(a)  1  M.  &  W.  6.  (d)  2  H.  Bl.  389. 

{b)  5  East,  198.  [e)  1  Wms.  Saund.  319  Ik 

(c)  13  Mod.  ^5i 
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which  the  purchase-money  was  to  be  paid.  It  was  not  the  1839. 
duty  of  the  purchaser,  whom  the  law  presumes  to  be  a 
stranger  to  the  title,  to  prepare  the  conveyance ;  the  con- 
veying party  is  to  prepare  it  in  all  cases  (a).  Where  it  is 
the  duty  of  the  purchaser  to  prepare  it,  on  his  neglecting 
to  do  so,  the  vendor  may  either  bring  an  action  for  the 
breach  of  covenant,  or  file  a  bill  to  compel  specific  per- 
formance; but  he  cannot  bring  debt  for  the  purchase- 
money;  otherwise  he  might  get  the  price  of  the  land,  with- 
out giving  possession  of  it.  Many  of  the  old  cases,  in 
which  covenants  like  the  present  have  been  held  to  be 
independent  covenants,  have  been  overruled ;  Goodmon  v. 
NttHn{b),  Glazebrook  v.  Woodrow{c).  [Patteson  J.  In 
those  cases  the  covenants  on  either  side  were  to  be  per- 
formed on  the  same  day.]  He  cited  also  Gibson  v.  Patter' 
mn{d),  Pificke  v.  CurteUie),  Setan  v.  Slade(f\  Harnett  v. 
Yielding  {g),  Flint  v.  Brandon  {h),  and  Halsey  v.  Grant  (i), 
to  sbe^  that  the  jurisdiction  of  courts  of  equity  to  enforce 
specific  performance  against  a  purchaser  is  founded  upon 
the  inability  of  the  vendor  to  recover  the  purchase-money  in 
a  court  of  law,  until  he  has  actually  vested  the  legal  estate 
in  the  purchaser. 

Lord  Denman  C.  J. — I  am  of  opinion  that  the  cove 
nants  to  be  performed  by  the  parties  to  the  contract  declared 
on  were  not  concurrent  covenants.  The  particular  circum- 
stances which  have  been  relied  on  in  the  present  contract, 
do  not  take  it  out  of  the  principle  to  be  derived  irom  Pord^ 
age  V.  Cole{k),  and  the  notes  to  that  case.  If  Mr.  Bere  in 
right,  that  the  defendant  had  to  tender  the  conveyance,  he 
had  the  remedy  in  his  ovm  hands.  This  is  the  case  of  atl 
agreement  by  the  defendant  to  pay  money  on  a  day  Certaid, 

(a)  6  Taont.  561.  (/)  7  Ves.  265. 

(b)  4  T.  R.  761.  (g)  S  Schoales  &  Lef.  549. 

(c)  8  T.  R.  366.  (A)  8  Ves,  159. 
(rf)  1  Aik.  t«.  (i)  13  Ves,  73. 
(e)  4  Bio.  C,  C.  329.  (*)  1  Wms.  Saond.  319  h. 
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18S0.        and  he  has  not  chosen  to  have  any  certain  day  fixed  for  the 
execution  of  the  conveyance. 

LiTTLBDALE  J. — ^The  defendant  contracts  to  pay  monqr 
on  a  particular  day.  It  is  true  that  he  does  so  contract  in 
consideration  of  the  sale  and  purchase,  and  that,  generally 
speaking,  where  one  act  is  to  be  done  in  consideration  of 
another,  performance  must  be  averred  by  the  party  who 
sues  on  the  agreement.  But  there  is  a  distinction  where  a 
day  is  fixed  for  doing  one  of  the  acts,  and  not  for  doing  the 
other;  in  such  a  case  the  acts  need  not  be  done  concurrently, 
and  the  party  who  has  fixed  no  time  for  receiving  the  con- 
sideration for  his  own  act,  is  taken  to  have  relied  on  his 
remedy,  in  case  the  consideration  fails,  and  not  to  have 
intended  that  the  performance  of  such  consideration  should 
be  a  condition  precedent;  Callomly.  Briggs{a)p  and  Pordage 
V.  Cok  (ft).  In  Goodmon  v.  Niuim  (c),  and  Glaxehrook  v. 
Woodrow{d)t  the  two  acts  were  to  be  performed  on  the 
same  day.  The  two  acts  under  this  contract  were  not  re- 
quired to  be  done  on  the  same  day;  the  covenants  to  per^ 
form  the  acts  were  independent  covenants,  and  if  the 
defendant  had  sued  Southwood  shortly  after  the  making  of 
the  contract  for  any  refusal  to  convey  the  estate,  the  action 
might  have  been  maintained,  although  the  purchase-money 
had  not  been  paid, 

Pattbson  J. — Pordage  v.  Cole(b)  is  directly  in  point 
There  are  but  two  states  of  circumstances  under  which  it 
is  necessary  that  the  vendor  should  aver  a  tender  of  convey- 
ance, viz.  where  by  the  terms  of  the  contract  the  conveyance 
is  to  be  made  either  before  or  at  the  time  when  the  money 
is  to  be  paid.  This  agreement  does  not  state  when  the 
conveyance  was  to  be  made,  nor  is  it  necessary  to  a  right 
construction  of  it  to  say  that  it  was  to  be  made  at  the  same 
time  when  the  money  was  to  be  paid.    The  words  requiring 

(a)  1  Salk.  113.  (c)  4  T.  R.  761. 

(6)  1  Wms.  Saand.  319  h.  {d)  8  T.  R.  366. 


Mattock 
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interest  to  be  paid  to  the  completion  of  the  purchase,         18S9. 
refer,  in  my  opinion,  to  completing  the  payment  of  the 
purchase-money,  and  not  to  making  the  conveyance.    A  i;.^ 

certam  day  was  fixed  for  payment  of  the  purchase-money,    Kimolakb, 
and  tfie  effect  of  the  words  making  the  interest  payable  up 
to  "  the  completion  of  the  purchase"  is  to  stop  interest,  in 
case  of  the  payment  of  the  principal  before  that  day. 

CoLEBiDGE  J. — I  am  of  the  same  opinion.  The  intention 
of  the  parties,  as  expressed  in  their  contract,  must  govern  its 
interpretation.  The  rule  deduced  from  the  old  cases  by 
Setjt.WilHam8,  in  his  note  to  Pordage  v.  Cole  {a),  is  a  sound 
one.  In  that  part  of  the  agreement  which  relates  to  the  sale 
generally,  nothing  whatever  is  said  about  the  time  for  doing 
any  act  to  be  done  by  the  vendor.  In  the  second  part  of 
the  agreement,  which  relates  to  the  purchase-money,  the 
terms  are  most  specific  as  to  time.  The  principal  sum  is 
to  be  paid  on  a  day  certain,  and  interest  is  to  run  from  a 
day  certain  to  '^  the  completion  of  the  purchase.'*  I  do  not 
think  these  words  have  the  meaning  put  upon  them  by  Mr. 
itfimitffig,  I  think  the  defendant  might,  if  he  pleased,  have 
paid  the  money  immediately  after  making  the  contract,  in 
which  case  no  interest  would  have  been  payable.  If  he 
might  have  done  so,  it  shews  that  the  time  of  payment  was 
altogether  independent  of  the  time  of  conveyance. 

Judgment  for  the  plaintiff  (6). 

(a)  1  Wms.  Sannd.  919  b.  the  power,  no  conveyance  was  ne* 

(b)  la  the  coarse  of  the  argu-  cessary  to  complete  the  defendant's 
meot  in  this  case  it  was  con-  title.  To  this  it  was  answered 
tended  for  the  plaintiff  that,  the  that  by  the  Statute  of  Utei  the 
Ic^  estate  having  vested  in  the  legal  estate,  under  the  indenture, 
defiendant  under  the  indenture  of  vested  in  &,  and  that  the  defend- 
^pin  and  sale,  and  the  equitable  ant  was  entitled  to  a  coaveyaace, 
Mate  having  also  vested  in  him  containing  covenants  agaiast  in* 
on^  die  articles  of  agreement,  corobraiices  and  a  release  from 
«bich  were  a  good  execution  of  the  purchase-money. 
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1839. 

The  Queen  v.  The  Mayob  of  Eye  (a). 

1.  The  Court  y^.  ,..  ,      ,  ^  .         .  .  .     i  , 

will  make  ab-  IN  Michaelmas  teriD,  ISS7,  four  rules  nisi  had  been  ob* 

solute  a  rule     tain^d  for  writs  of  mandamus,  commanding  the  defendant 

for  a  maoda-  ^  . 

mu8  to  insert    to  insert  the  names  of  Neobard,  Ungless,  Lait,  and  Evans, 

hn^  roll!*"*  "P^"  ^^^  burgess  roll  of  the  borough  of  Eye.     The  claims 

uuderil  Will,  of  the  several  applicants  rested  on  distinct  grounds,  arising 

c.  78,  s.  24,       out  of  the  5  &  6  Will.  4,  c.  76. 

although  the         Jq  Jfeobard^s  case,  it  appeared  that  he  had  rented  a  house 

year  for  which  .       ,      ,  .    ^        •  .       .  * 

such  burgess     ID  the  borough  for  three  years  previously  to  August,  1837, 

outWe!!!*'*^^  had  been  duly  rated  in  respect  thereof,  and  had  paid  the 
pired  since  rates.  He  occupied  all  the  house  except  one  room,  which 
the  fuje  nl»  ^  ^^  '^^  ^^  ^  lodger  at  is.  6d.  a  week.  The  room  communi- 
and  the  major  cated  with  the  rest  of  the  house;  the  lodger  was  removeable 
is  dead  to  i  »  .  «    i-  .  .  i 

whom  the  rule  ^^  ^^J  ^^^^  ^^  ^  week  s  notice,  and  did  not  sleep  on  the 

was  directed,    premises.    At  the  revision  of  the  burgess  lists  the  claimant's 

Such  a  wnt      *^  j   7      ,  . 

is  not  peremp-  name  was  expunged,  on  the  ground  that  bis  occupation  was 

3.  A  person 
whole  of  a  ^         ^*  ^^^retos  and  By  Us  now  shewed  cause,  and  took  pre* 

house,  which    Hminary  objections  to  the  rule;  that  the  roll  on  which  it 

he  occupies,  ,  .  .       i  •  •  i 

with  the  ex-     ^'&8  sought  to  insert  the  claimant  s  name  was  no  longer  m 

cepdon  of  one  force ;  that  the  mayor,  to  whom  the  rule  nisi  was  directed, 
room,  underlet  .  .  .  -» 

by  the  week,     had  since  died ;  that  the  case  had  been  decided  at  the  Re* 

II!!.!L!!J!!^*!!!'  vision  Court,  and  that  this  Court  would  not  interfere,  as 
occupation  to  '  ' 

entitle  him  to  the  mandamus  under  11  fVilL  4  and  1  Vict,  c.78,  8.24,  was 
gess  roll,  under  peremptory  in  the  first  instance,  the  Court,  and  not  a  jury, 
6  &  6  Will,  4,   having  to  inquire  into  the  title  of  the  applicants. 

C.  70,  S*  V* 

3.  So  also  {a)  Decided  in  Hilary  term  last,  January  98th. 
where  one 

house  adjoined  another,  both  being  under  the  same  roof,  and  having  a  common 
entrance  passage,  into  which  die  outer  door  of  each  opened,  and  a  common  staircase 
leading  to  the  oed-rooms ;  each  house  is  distinct,  and  may  be  the  subject  of  a  sufficient 
occupation  under  the  last-mentioned  statute. 

4.  But  where  a  person  let  a  cellar,  under  the  house  for  which  he  was  rated,  to  a  per- 
son who  occupied  it  as  a  warehouse,  and  was  rated  for  it,  there  bein^  an  internal  com- 
munication between  the  house  and  cellar,  the  occupier  of  the  house  is  not  qualified  to 
be  on  the  burgess  roll. 

5.  The  occupier  of  a  house,  who  had  assigned  all  his  6tock  in  trade  and  book  debts 
to  a  creditor,  is,  nevertheless,  qualified  to  be  on  the  burgess  roU. 
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The  Court  overruled  the  preliminary  objections,  and        18S9. 

stated  that  the  mandamus  in   these  cases  would  not  be    J^^^T*^ 

The  QuEEK 
peremptory,  but  would  follow  the  usual  course.  v. 

The  Ma^or  of 
Ete. 
B.  Andrews  and  Byles.  The  name  was  properly  ex- 
punged. The  5  &  6  Will.  4,  c.  76,  s.  9,  says  that  every  male 
person  who  "  shall  have  occupied  any  house,  warehouse, 
counting-house,  or  shop,  within  any  borough/*  See,  shall  be 
a  burgess.  The  word  ''  occupy"  occurs  also  in  I  WilL  4, 
c.  18,  under  which  it  has  been  held  that,  for  the  purpose  of 
gaining  a  settlement,  the  whole  house  must  be  exclusively 
occupied  by  the  pauper:  Rex  v.  St.  Nicholas,  Rochester  (a). 

F.  N.  Rogers,  contrd.  That  statute  requires  actual  occu- 
pation, and  the  case  cited  was  decided  on  that  ground ;  and 
under  the  prior  statutes,  on  the  same  subject,  requiring  that 
the  pauper  should  simply  "occupy,"  it  was  held  that  a  pau- 
per might  gam  a  settlement  by  occupying  a  tenement,  part 
of  which  he  had  underlet :  Rex  v.  Ditcheat  {b)  and  Rex  v. 
Great  Bentley  (c).  In  Fludier  v.  Lombe  {d),  where  persons 
were  householders  of  houses  above  the  value  of  10/.  a  year, 
and  paid  scot  and  lot,  but  had  let  part  to  lodgers,  and 
thereby  reduced  their  rents  to  be  under  10/.  a  year,  it  was 
held  that  they  were  the  sole  occupiers  of  the  houses,  and 
entitled  to  vote,  under  11  Geo.  1,  c.  IB,  for  the  election  of 
common  councilmen  for  the  city  of  London.  Phillips* 
case  (e)  and  Duigenan*B  case  (/)  are  similar  decisions  by 
die  Irish  judges  with  respect  to  the  occupation  necessary 
under  the  Irish  Parliamentary  Reform  Act. 

Lord  Den  MAN  C.J. — We  think  that  the  party  was  en- 
tided  to  vote,  and  that  his  name  should  be  inserted  on  the 
burgess  roll. 

(a)  5  B.  &  Ad.  919 ;  &C.  3  N.  (c)  10  B.  &  C.  620;  S.  C.  5  M. 
&M.31.  &R.  520. 

{h)  9  B.  ft  C.  176;  S.  C.  4  M.         (d)  Ca.  temp.  Hardw.  307. 
&  R.  151.  (e)  Alcock's  Reg.  Cases,  20. 

(/•)  Ibid.  114. 
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Williams  and  Coleridge  Js.  (a)  concurred. 

The  QvBBv  Rule  absolute. 

The  Mayor  of 

^^**  In  Ungless^s  case  it  appeared  that  the  applicant  was  the 

rated  occupier  of  a  house  within  the  borough^  and  that  he 
had  paid  his  rates.  For  two  years  before  August,  1837,  he 
had  let  off,  to  his  son,  a  cellar  underneath  the  house.  The 
son  used  the  cellar  as  a  warehouse,  and  was  rated  for 
it.  There  was  an  internal  communication  between  the  cel- 
lar and  the  rest  of  the  house.  The  applicant's  name  had 
been  expunged  on  the  ground  that  his  occupation  was  not 
sufficient,  and  that  he  was  not  rated  for  the  cellar. 

B*  Andrews  and  Byks  shewed  cause,  and  contended  that, 
as  the  part  of  the  house  underlet  was  used  by  the  son  as  a 
warehouse  and  as  he  was  rated  for  it,  the  father  could  not 
be  said  to  occupy  the  whole  house. 

F.  N.  Rogers,  contri.  The  cellar  was  a  distinct  subject 
of  occupation.  Suppose  the  occupier  of  a  house  to  let  off 
a  stable,  communicating  with  it  by  means  of  a  covered  way, 
would  he  be  the  less  the  occupier  of  the  house?  ICole^ 
ridge  J.  Would  it  make  any  difference  if  the  cellar  was 
occupied  as  a  dwelling-house,  or  if  the  party  took  his  meals 
in  the  stable?]  It  would  seem  not.  JUx  v.  Chreat  and 
Little  Vsworth{b)  shews  there  would  be  a  distinct  dwelling- 
house  in  either  case.  [Coleridge  J.  If  the  ground  floor 
were  let  off  as  a  shop  to  one  person,  and  the  first  floor  as  a 
warehouse  to  another  person, — ^would  the  rest  of  the  house 
be  sufficient  to  give  a  qualification  within  the  act?]  It 
would. 

Lord  Denman  C.J. — I  cannot  say,  in  this  case,  that 
there  was  a  distinct  holding,  as  there  was  an  internal  com- 

(a)  Idttledak  J.  had  left  the  Court         (&)  5  A.  &  £.  26 1 ;  &  C  6  N. 
dariug  the  argameot  &  M.  811. 
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fflonication  between  the  cellar  and  the  rest  of  the  premises. 
If  we  were  to  decide  in  favour  of  such  an  occupation,  it 

would  greatly  encourage  the  splitting  of  votes.  ^ 

Th«  Major  of 
Eys. 
LiTTLEDALE,  WiLUAMS  and  CoLBRiDGB,  Js.  Con- 
curred. 

Rule  discharged. 

lo  Lai^s  case,  the  applicant  occupied  a  house  in  the 
borough)  for  which  he  had  been  duly  rated,  and  had  paid  his 
rates.  In  his  affidavit  he  stated  that  he  admitted  on  his 
exammation  that  he  had  executed  a  bill  of  sale  of  all  his 
personal  estate,  as  security  for  a  debt,  but  that  the  deed 
had  never  been  out  of  his  possession  or  acted  upon :  accord- 
ing to  the  affidavits  in  opposition,  he  stated  that  it  had  been 
destroyed.  His  name  had  been  expunged  from  the  burgess 
list,  on  the  ground  that  he  was  not  in  the  occupation  of  his 
house,  and  that  his  rates  were  paid  out  of  personal  property, 
which  did  not  really  belong  to  him.  The  deed  was  set  out 
by  the  applicant,  and  contained  an  assignment  of  his  stock  in 
trade,  book  debts,  &c.,  but  not  of  his  house. 

B.  Andrews  and  Byle$  shewed  cause. 

The  Court  (without  hearing  F.  N.  Rogers  on  the  other 
side)  held  that  the  bill  of  sale  did  not  invalidate  the  appli« 
cant's  occupation,  and  that  the  rule  should  be  made  ab- 
solute. 

Rule  absolute. 

In  Evans's  case,  the  applicant  described  his  premises  as 
a  house  joining  another  house,  which  had  been  unoccupied 
for  three  years,  and  was  under  the  same  roof  with  it.  There 
was  a  common  entrance  to  the  houses  by  means  of  a  pas- 
sage,  and  their  doors  opened  into  it  right  and  left.  There 
was  also  a  common  staircase  leading  to  the  sleeping  rooms 
of  the  respective  houses.    The  affidavits  in  answer  alleged 
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1839.        ^^^  ^^^  applicant  on  his  examination  stated  that  he  did  not 

^^•^^^      occupy  a  whole  house,  and  that  he  described  the  passage 

e  uuBs      ^^  ^^  iuternal  communication  and  thoroughfare  passage  be* 

The  Major  of  tween  the  two  parts  of  the  house.    His  name  had  been 

expunged  on  the  ground  that  he  did  not  occupy  the  whole 

of  a  house. 

B.  Andrews  and  Bykt  shewed  cause. 

F.  N.  Rogersp  contrd,  cited  Kitchin  on  Courts,  Inmates, 
92,  and  Rex  v.  Bailey  (a). 

Per  Curiam —  Rule  absolute, 

(a)  Moody,  C.  C.  83. 


MEMORANDUM. 

In  this  term.  Peregrine  Dealiry,  Esq.,  was  appomted 
by  writ  of  privy  seal  Queen's  Coroner  and  Attorney  in  this 
Court,  in  the  place  of  Edmund  Henry  Lushington,  Esq., 
deceased. 


BND  OF  BASTBR  TERM. 


TRINITY  TERM, 

IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORrA,  1B39. 


The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.J.  Patteson  J. 

LlTTLEDALE  J.  WlLLlAMS  J. 

In  the   Bail  Court, 

COLEBIDGR  J. 


__  ^  Thursday^ 

NORRIS  t?.  Smith.  May^Srd, 

This  was  an  action  for  a  libel,  chajging  the  plaintiff  with  trustees  oTa 
keeping  a  house  of  ill  fame.  Pleas;  1,  not  guilty;  2,  jus-  *>&*»?»"*;  ""d 
tification.  were  entitled 

At  the  trial  before  Lord  Denman  C.  J.,  in  Middlesex,  at  J^^J^ter  of" 

the  sittings  after  last  term,  it  appeared  that  the  defendant  days'  notice  of 

was  the  clerk  to  the  trustees  for  paving  and  lighting  the  ^hhiadone^n^ 

parish  of  St,  Luke,    Middlesex,  under  the    50  Geo.  3,  pursuance  of 

c.  cxiix.  (local  and  personal,)  and  that  the  libel  in  question  tice  that,  un- 

was  contamed  in  a  written  notice  served  on  the  plaintiff,  ^«?'^^o  name 

'^  '  of  the  party 

stating  that  complaint  had  been  made  to  the  trustees  that  on  whose  in- 

the  plaintiff  kept  a  house  of  ill  fame,  to  the  nusance  of  all  1^7^^!  c^^^^^ 

the  liege  subjects,  8cc.,  and  requiring  the  plaintiff  to  abate  tain  steps  were 

the  said  nusance,  and  signed  by  the  defendant  as  clerk,  by  ccedings 

order  of  the  trustees.     The  plaintiff,  after  proving  service  ^'^V*^  betaken 

■^    ,  IT  c?  against  them, 

of  the  notice,  put  m  the  following  letter,  addressed  to  the  was  held  bad, 

defendant  by  the  plaintiff's  solicitor :-  coTditionlr' 

•«  35,  Caslle  Street,  Holborn,  4ih  August,  1 838.       p^**^^^J^'"^^  J^^ 

Sir,— 1  am  directed  by  Mr.  John  Norrit,  of  President  Street,  to  because  it  ' 
request  you  will  forthwith  give  up  the  names  of  the  person  or  persons  should  have 

specified  that 
ihe  action  would  be  commenced  at  the  expiration  of  the  number  of  d;\ys  mentioned 
in  the  act. 

2.  The  trustees  were  authorized  to  abate  any  hoj^tye,  necessary  house,  or  nusance 
in  the  parish,  on  complaint  of  any  inhabitant : — Held,  that,  whether  a  brotliel  be  n 
nosance  within  the  meaning  of  this  provision  or  not,  if  the  trustees  took  steps  to  put 
down  such  a  house  boD&  fide,  they  were  entitled  to  notice  of  action. 

VOU  IK  A  A 
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1839.  said  to  have  made  a  complaint  to  the  trustees  for  ligbtiog,  &c.  the  parish 

of  St.  Luke,  and  upon  which  you  did,  on  the  93d  day  of  July  last,  serve 
Mr.  Norris  with  a  notice,  charging  him  with  keeping  a  disorderly  house, 
Stc;  unless  you  do,  Mr.  Norri9  will  consider  yoii  tkc  aoUior  of  such 
notice,  (which  I  conceive  to  be  libellous,)  and  will  take  proceedings 
against  you  accordingly." 

The  defendant  wrote  the  following  reply : — 

**  6th  August,  1B38« 

Sir, In  answer  to  yours  of  the  4th  inst.  I  beg  to  say  that  I  shall  be 

happy  to  receive  any  proceedings  which  Mr.  Narri$  may,  under  your 
advice,  think  fit  to  take  against  me  in  reference  to  the  notice  served  on 
him  by  you." 

The  plaintiff  also  proved  that  he  bad  applied  to  the 
trustees  for  the  name  of  any  party  who  had  given  informa- 
tion to  the  board  against  the  plaintiif,  in  order  to  take  pro- 
ceedhigs  against  hinii  but  the  trustees  refused  to  give  up  the 
name. 

The  defendant  relied  on  sect.  105  of  the  local  act,  which 
enacted  '^  that  in  case  in  any  part  of  the  said  parish  any 
hogstye,  necessary  house,  or  nusance,  should  be  in  or  near 
any  of  the  streets,  squares,  ways,  8cc.  within  the  said  parish, 
it  should  be  lawful  for  the  said  trustees,  upon  complaint 
thereof  to  them  made  by  any  such  inhabitant,  and  after  due 
investigation  of  such  complaint,  by  notice  in  writing,  under 
the  hand  of  their  clerk  for  the  time  being,  to  order  that 
every  such  nusance  should  be  forthwith  remedied  or  re* 
moved;*'  and  empowered  them,  if  the  nusance  were  not 
removed  within  seven  days  after  notice  to  the  owner  of  the 
premises,  to  indict  him  at  the  quarter  sessions.  Sect.  170 
enacted  that  no  plaintiff  should  recover  in  any  action  to  be 
commenced  against  any  person,  for  any  thing  done  in  par- 
suance  of  the  act,  unless  notice  of  such  action  should  have 
been  given  to  the  clerk  of  the  trustees  twenty-one  (a)  days 
before  such  action  should  be  commenced,  specifying  the 
cause  of  action.  Sect.  J  73  enacted  that  no  action  shottld 
be  commenced  against  any  person,  for  any  thing  done  in 
pursuance  of  that  act,  until  after  thirty  (a)  days*  notice  in 
writing  to  the  clerk  of  the  trustees. 

(a)  Sic. 
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The  defendant,  after  proving  that  one  of  the  trustees  bad 
reported  to  the  board  that  the  plaintiff's  house  was  a  bro- 
thel, and  that,  the  matter  having  been  referred  to  a  commit- 
tee of  the  trustees,  they  had  visited  the  house,  and  after- 
wards  directed  the  defendant  to  give  the  notice  in  question, 
relied  on  the  above  sections  requiring  a  notice  of  action. 

The  plaintiff  contended  that  the  words  of  sect.  105,  em- 
powering the  trustees  to  abate  a  nusance,  did  not  include 
such  a  nusance  as  a  brothel.  His  lordship,  however,  was 
of  opinion  that  notice  was  necessary,  and  directed  a  verdict 
for  the  defendant  on  the  first  issue,  reserving  the  point  for 
the  plaintiff;  and  the  jury  were  discharged,  by  consent,  on 
the  second  issue. 
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Erk  now  moved  to  enter  a  verdict  for  the  plaintiff  on  the 
first  issue,  with  nominal  damages.  The  sole  object  of  the 
phintiff  was  to  ascertain  who  was  the  party  who  gave  the 
<Miginal  information  to  the  trustees,  in  order  to  take  pro- 
ceedings against  him.  If  the  defendant  or  the  trustees 
choose  to  withhold  this  information,  the  grossest  injustice 
any  be  done,  because  information  against  any  respectable 
house  may  be  given  from  mere  malice,  and  yet,  if  the  trus- 
tees boni  fide  act  upon  it,  and  are  entitled  to  the  protection 
of  the  act,  no  redress  can  be  obtained.  It  is  submitted 
therefore  that  the  defendant  was  bound  to  give  up  the  name 
of  the  party  who  made  the  complaint  against  the  plaintiff. 
The  defendant  cannot  justify  unless  the  trustees  could  jus- 
tify, and  the  trustees  could  not  justify  unless  they  proved, 
under  sect.  105,  that  a  complaint  was  made  to  them  by  an 
inhabitant,  and  that  there  had  been  a  due  investigation  of 
such  complaint.  [Lord  Denman  C.  J.  The  point  made 
by  the  defendant  was,  that  notice  of  action  was  necessary.] 
The  letter  of  4th  August  was  sufficient  notice.  This  act 
does  not  require  the  same  particularity  of  notice  as  in  an 
action  against  magistrates  on  24  Geo,  2,  c.  44,  s.  1.  Be- 
sides, the  keeping  a  brothel  (if  it  had  been  even  proved 
against  the  defendant)  is  not  such  a  nusance  as  is  contem- 
plated by  sect.  105. 

A  A3 
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LiTTLEDALE  J. — ^Tbere  is  certainly  not  so  much  par- 
ticularity required  in  the  uotice.of  action  under  this  act  as 
under  the  24  Geo.  2^  c.  44;  but  still  I  think  this  notice  was 
insufficient.  In  Letois  v.  Smith{a)  Gibbs  C.J.  decided  that 
a  letter  from  the  plaintiff's  attorney,  that  he  was  instructed  to 
.  take  legal  proceedings  unless  goods  were  delivered  up,  was 
not  sufficient  notice.  So  in  the  present  case  the  attorney 
states  that,  unless  the  name  of  the  party  making  the  com- 
plaint is  stated,  proceedings  would  be  taken  against  the  de* 
fendant.  Now  the  notice  given  by  the  defendant  was  cer- 
tainly in  pursuance  of  the  act.  The  trustees  might  be  mis- 
taken, and  the  nusance  in  question  may  or  may  not  be 
within  the  provisions  of  sect.  105;  but  certainly  the  trustees 
were  acting  in  pursuance  of  the  act,  and  were  entitled  to 
notice;  and,  as  the  defendant  stood  in  the  same  position  as 
the  trustees,  he  also  was  entitled  to  it. 

Patteson  J. — Whether  or  not  the  trustees  were  entitled 
to  abate  a  nusance  of  the  kind  in  question  is  another  matter; 
but  enough  was  proved  to  shew  that  they  were  acting  bon& 
fide  in  pursuance  of  the  act,  and  therefore  the  defendant 
was  entitled  to  notice.  This  notice  is  bad  for  two  reasons; 
first  of  all,  it  is  conditional ;  secondly,  it  does  not  state  that 
an  action  will  be  commenced  after  a  certain  time ;  whether 
that  time  is  to  be  thirty  days  or  twenty-one  days,  we  have 
not  now  to  determine.  The  object  of  a  notice  is  to  inform 
the  party  that  on  such  a  day  an  action  will  be  commenced 
for  a  specified  cause  of  complaint,  and  to  enable  him  to 
mal^e  compensation  in  the  meanwhile. 

Williams  J. — ^There  are  a  great  many  cases  in  which 
constables  and  magistrates  have  acted  without  authority^ 
and  yet  have  been  held  to  have  acted  so  far  in  pursuance  of 
the  particular  acts  of  parliament  giving  them  jurisdiction  as 
to  be  entitled  to  notice  of  action.    This  is  a  similar  case. 


Lord  Denman  C.  J.  concurred. 

(«)  H<iU'»  N,  P.  2h 


Bule  refused. 
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The  Queen  v,  Leigh  and  others.  Monday, 

.  JWfly27/A. 

At  a  Court  of  the  Commissioners  of  Sewers  for  the  level    i.  a  I'mbitity 

of  Caldicot,  in  Monmouthshire,  a  presentment  was  found  J""J^  ®*'"  ".' 

,  law  to  rapair 

agamst  the  defendants  for  the  non-repair  of  a  wail  called  sea  walls  ra- 

Ireland  wall,  on  a  liability  ralione  teuura.    The  indictment  ^^  thouah' 

was  removed  by  certiorari  into  this  Court,  and  tried  be-  the  damage 

fore  Bolland  B.,  at  the  Monmouthshire   spring  assizes,  sioned bytem- 

1837.    The  liability  of  the  defendants  to  repair  the  wall  in  pe8t,wiUioat 

.  any  default  in 

question  by  reason  of  their  estate  was  admitted,  and  also  the  obligur. 

that  the  wall  had  been  destroyed  on  the  11  th  October,  ,.  ^^f^'*!' »"^,'* 

•'  '  liability  IS  only 

1836;  but  it  was  contended,  on  the  part  of  the  defendants,  limited  by  the 

that  they  were  discharged  from  their  liability,  inasmuch  as  partHiablc,  or 

the  wall  had  been  blown  down  by  a  violent  storm ;  and  the  valae  of 

Callis,  p.  145,  and  Rooke$\a)  and  Keighley^s(b)  cases  were  gnmied. 

relied  upon.     The  prosecutors,  in  support  of  their  case,   .  ^r"^"|P"^*f 

tendered  in  evidence  entries  in  the  minute  books  of  the  the  defendant 

proceedings  of  the  commissioners  of  sewers,  commencing  J^J*^*/^^** 

in  1761,  requiring  the  then  owners  of  the  lands  held  by  the  tenure,  mi- 

defendanis   sometimes  to    raise,  and   at    other   times    to  courtofsew* 

strengthen  or  alter,  their  walls.     They  also  tendered  in  evi-  e^i  commenc- 
j  •  i.  .     •  •       •       «^-    i«*l5  seventy 

dence  certam  presentments  of  juries,  commencing  in  1707,  years  back, 

and  continued  to  the  present  time,  requiring  the  owners  for  containing 

the  time  being  of  the  lands  held  by  the  defendants,  from  then  holders 

time  to  time  to  raise  such  walls.    The  admissibility  in  evi-  ^^  repairdie 

dence  of  these  documents  was  objected  to  by  the  defend*  wall  m  ques- 

ants,  on  the  ground  that  it  was  not  shewn  that  any  thing  adnussible. 

was  done  under  them  (c).     The  whole  of  these  documents 

were  rejected  by  the  learned  baron.    It  was  further  proved 

(a)  5  Rep.  99  b.  County  of  Sonierut,  7  East,  71 ; 

(6)  10  Rep.  139  a.  Birkett  v.  Crozicr,  Moo.  k,  Mnlk. 

(c)  The  presentments  were  also  119,  3  C.  &  P.  63:  second,  that 

objected  to  on  the  grounds,  first,  the  particular  document  tendered 

that  they  appeared  to  have  been  in  evidence  appeared  to  be  a  copy, 

made  by  a  standing  jury;  Rex  v.  and   not  the  original  document, 

Ommiitionert  of  Sewers  for  the  from   the  circumstance  that  the 
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by  the  counsel  for  the  prosecution,  that  the  defendants  bad 
been  convicted  at  the  Court  of  Sewers  in  1818  for  not 
raising  the  wall  in  question ;  and  also  that  after  two  severe 
storms  in  181^  and  1815  the  defendants  had  repaired  die 
damage  done  to  the  wall|  the  expense  of  which  on  the  lal- 
ter  occasion  amounted  to  5000/.  It  also  appeared  that  be- 
fore the  storm  in  1815^  the  wall  was  in  as  good  repair  as 
before  the  storm  in  question  in  1836.  The  counsel  for  the 
crown  also  endeavoured  to  prove  that  the  vralt  was  not  in 
good  ordinary  repair  at  the  time  of  the  last  meotiooed 
storm.  The  learned  baron  told  the  jury  that,  if  they  were 
of  opinion  that  the  wall  on  the  occasion  in  question  was  so 
defective  as  not  to  have  withstood  the  ordinary  pressure  of 
the  weather,  they  must  find  a  verdict  of  guilty ;  bat,  if  they 
thought  that  the  destruction  of  the  wall  was  occasioned  by 
the  extraordinary  tempest,  they  must  find  for  the  defend- 
ants. The  jury  having  found  a  verdict  for  the  defendants, 
Maule,  in  the  ensuing  Easter  term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  learned  baron  had  mis- 
directed the  jury,  in  not  informing  them  that  there  might 
be  a  liability  to  repair  the  wall  against  all  mischances,  and, 
secondly,  for  the  improper  rejection  of  evidence. 


Ludlow  Serjt,  and  JR.  K  liichards  shewed  Cause  in  Easter 
term  last  (a).  Callit,  p.  145«6,  in  enumerating  the  exoep- 
tions  to  the  liability  of  repairing  by  prescription  or  other- 
wise, says  expressly,  *^  Sixthly,  if  the  sea  at  the  spring  tides, 
or  at  extraordinary  casual  swelling  tides  or  floods,  have 
broke  down  the  fences  and  overthrown  the  banks,  and 
drowned  the  country,  without  any  default  in  the  party  who 
was  held  to  have  repaired  the  same,  the  level  shall  in  this 
case  make  up  the  breach.''    This  proposition  is  supported 


names  of  all  the  jury,  except  tbe 
iirst,  were  written  in  the  same 
handwriting.  As  the  facts  raising 
these  objections  did  not  clearly 
appear,  the  Court  gave  no  judg- 


ment  on  the  point,  and  therefore 
the  argument  is  omitted. 

(tf)  April  20th,  before  Lord 
Dcnman  C.  J.,  Uttledale,  Patte- 
son,  and  Coleridge^  Js. 
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bolh  by  cases  and  by  principle.     In  Keighley^  case  {a)  it        1839. 
was  held  that,  where  one  by  prescription  is  bound  to  repair      ^^'^^ 
a  sea  wall,  and  there  is  no  default  in  him,  but  by  reason  of  tr. 

the  sudden  increase  of  water  the  wall  is  destroyed,  the  h^k" 
coaunissioiiers  of  sewers  ought  to  tax  the  whole  level ;  if 
there  were  default  in  him,  the  commissioners  might  charge 
him  alone.  In  Cam,  Dig.  Sewers  (£  4),  and  Fifi.  Abr.  Sew- 
ers (C),  the  same  law  is  laid  down,  and  was  acted  upon  in 
Rix  T.  The  Commissioners  of  Sewers  (b)  and  Rex  v.  Commis- 
sioners of  Sewers  for  Essex  (c).  It  is  fully  admitted  that,  if 
the  wall  had  been  out  of  repair,  the  defendants  would  have 
been  liable ;  and  accordingly,  in  a  case  of  Rex  v.  Baker, 
(MS.)  on  the  Oxford  circuit,  where  a  sea  wall  on  the  Severn 
had  been  presented,  and  before  it  was  repaired  was  blown 
down  by  a  tempest,  the  defendant  was  held  liable  to  re- 
build it  ratione  tenures*  The  language  of  the  commission 
of  sewers  supports  this  argument,  for  it  directs  the  commis- 
sioners to  inquire  ''  through  whose  default'*  the  damage  has 
happeoed.  With  regard  to  the  admissibility  of  the  evi- 
dence. Rex  V.  S$mth{d)  is  a  decided  authority  that  the 
mimitea  of  the  orders  of  the  Court  of  Sewers  are  not  ad- 
missible in  evidence,  that  court  being  a  court  of  record : 
Com.  Ajg.  Sewers  (D).  It  is  also  submitted  that,  as  this  is 
a  criminal  proceeding,  the  Court  will  not  grant  a  second 
trial.  [I^iord  Denman  C.J.  We  should  not  let  that  stand 
in  our  way,  if  we  thought  that  a  new  trial  ought  to  be 
granted.    We  can  hardly  consider  this  a  criminal  proceed- 

Talfourd  Serjt.  and  Whateleyt  contr^^.  If  there  can  exist 
at  law  a  liability  to  repair  a  sea  wall  against  all  risks  ratioite 
tenure,  the  direction  of  the  learned  baron  cannot  be  sup- 
ported. The  words  of  the  commission  of  sewers  do  not 
aid  the  defendants ;  for  the  question  is  not  ''through  whose 

(a)  10  Hep.  139  a.  &  R.  700. 

(b)  8  T.  R.  312.  (d)  8  B.  &  C.  341.    Sec  Ree  v. 

(c)  1  B.  &  C.  477;  &  C.  2  D.       Yeaveleyy  1  Perr.  &  Da.  60. 
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d»fmd,t,.M)^,d^in^«  li4s  boppeoed,  but  for  wket . defaults 

rrt    />  ti^9,ddenc|«ut$  an^  to  anfiweif.  •  Xbe  casea  wkich  are^  cited 

The  QLtiHif  ..,,..  .  . 

V.  to.  re^Uu^t  ti^e  pbiigatju^n  to  repair  ratumt  tenuw  lo  ordisaiy 

and  others-  ""^P^*"**  ^^  "^^  support  the  propoaition. '  KtigUty^%  CMm  (a) 
ruled  that  on  the  occasion  of  an  eiitraordinary  tempest  tbe 
commissionere  niigbt  cbarge  tbe  whole  Jeve^  aud  Rex  v. 
The  Cqmmi&mnen  of  Sewen  {b)  is  to  the  same  effect :  but 
tbo^e  cases  leave  tbe  question  untouched,  whether  a  more 
e^tcnsive  liability  ratione  tenura>  ma^r  not  exists  It  is  true 
that  iu  Rex  v.  Th^  Commissioners  -^  Setaei^s/^r  EtS€x{€), 
Abbott  C.J.  said, ''  Even  where  aii  individual  is  bound  by 
prescription  or  otherwise  to  repair^  still  if  there  be  no  de* 
fault  on  his  part,  and  damage  is  sustained  by  an  extraordi- 
nary flood  or  tempest,  the  whole  level  must  bear  the  loat, 
aud  be  contributory  to  the  repairs."  That  dictum^  however, 
was  extra-judiciali  as  tlie  decision  was  that-  the  party  was 
liable  ratione  (enun^f  although  there  had  been  an  eslraotr* 
dinary  tempest.  It  does  not  appear  bow  Xeighley^s  ease  (a) 
or  Rookes'  case(<^)  came  before  the  Court;  they  could  Hot 
have  been  cases  of  presentment  or  mandamus,  because 
they  were  decided  in  the  Common  Pleas,  and  probably 
were  questions  as  to  the  validity  of  a  rate.  ItJnay  very 
well  be  that  in  case  of  a  sudden  tempest  the  comnsiaston 
may  rate  the  whole  level,  in  order  to  obtain  a  large  sum  of 
money  immediately,  without  the  liability  of  a  party  ratione 
tenura  being  discharged.  The  decisions  relied  on  in 
Keighky%  case  (a)  for  restricting  the  liability  are  in  actions 
of  waste;  but  those  cases  fully  confirm  the  view  now 
taken.  For  although  it  is  true  that  it  is  no  waste  in  a 
tenant  for  years  if  a  house  be  destroyed  by  lightaing  or 
tempest,  yet,  if  the  tenant  afterwards  suffer  the  house  to 
remain  in  decay,  it  is  waste:  Com.  Dig*  Wast  (D  £)  and 
(E  5),  where  Keighlej^'s  case  (a)  is  cited.  [LittUdale  J. 
Comyn  cites  Co.  Lilt.  53  a,  but  in  53  b  it  is  said  of  land 

(a)  10  Rep.  139  a.  (c)  1  B.  &  C.  477;  S,  C.  9  D. 

(6)  8  T.  R.  312.  h  R.  700. 

(d)  5  Rep.  99  b. 
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protektbdi>b^<a«ela  iwiill>^'ifit!-be  sKirroilffided  suddenl^r  by 
th^tragO'  oF^tlie  sen;  without  ffny  default  in  the  tenant,  this 
i«-B0<wa9M  punishaMey^-^Vfiiicb  rather  conflicts  with  the 
pafiMge  in  5dir.]  They  are  tecondlabfe*,  because  a  tenant, 
though*  not  \kMe  (or  the  imniedtate  act  of  waste,  may  be 
liaUefor  a  subsequent  neglect  to  make  good  the  repairs. 
Vken  Mrhttt  prittciple  of  hiw  can  there  be  to  restrain  a  Iia- 
bilfty  to  repair  ntii^ne  tennra  to  ordinary  repairs?  It  is 
dear  thai  no  such  restridion  exists  with  regard  to  the  simi- 
lar KaMlty  to  repaif  bridges,  where  it  never  has  formed  the 
sabject  fera  plea  that  the  bridge  has  been  thrown  down  by 
a  sudden  inilaic  6i  water. 

!Aa  lb  the  adtnl^sibflity  of  evidence.  Rex  v.  Smith  {a)  is 
inapplieable;  because  the  minutes  of  orders  of  the  Court  or 
Sewers  were  not  tendered  to  prove  any  substantive  allegaK 
tion  in  the  indictment,  but  to  shew  the  extent  of  liability  m 
matter  of  reputation.  Whether  they  would  have  much  or 
Kttle  effect  in  that  respect,  is  a  question,  according  to  Creastr 
V.  BufrM  {b)i  not  to  be  determined  by  the  Court  in  banc. 
The  orders'  of  the  Court  of  Sewers  are  also  admissible  as 
tbedeeiaione  of  n  court  of  competent  jurisdiction  on  the 
sobjeetHBnatter,  like  an  inquisition  taken  before  a  coroner : 
IFoMaes  v.  Eiheringtcn  (c).    They  also  cited  Brisco  v»  L(h 

Qtr.  adv.  vult* 
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'Londl  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Courts— 

in  this  case  the  defendants  were  charged  by  reason  of 
their  tenure  with  the  repair  of  a  sea  bank.  The  defence 
was  that  the  wall  was  in  a  state  of  repair  sufficient  to  resist 
the  Ordinary  action  of  tides  and  weather,  and  that  the  da« 
niage  Was  done  by  an  excessive  and  outrageous  tempest. 
Mid  not  by  any  of  those  accidents  of  ordinary  occurrence 
to  which  such  a  liability  must  be  restricted.    The  learned 


(a)8B.&C.341. 
(&)  1  C.  M.  &  R.  919i 


(c)  1  Wms.  Sauud.  363,  n.  (1). 
(<0  3  N.  &  P.  306. 
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1839.        baroo  who  presided  left  that  question  to  the  jury,  who 
^^*^      thereupon  acquitted  the  defendants.    A  rule  for  staying  the 
o.  judgment  and  proceedings  till  a  second  trial  could  be  had 

mid^if^  ^^  obtained  on  account  of  this  direction  as  well  as  for  the 
rejection  of  evidence,  tending  to  shew  that  the  defendants 
and  their  predecessors^  who  held  the  same  Unds,  hnd  in 
fact  repaired  against  the  effects  of  the  more  violent  tem- 
pests. After  argument  and  consulting  the  authorities,  we 
are  clearly  of  opinion  that  a  liability  of  a  more  extended 
nature  may  well  exist  by  law.  Many  prescriptive  liabilities 
to  repair  must  have  existed  before  the  date  of  the  earliest 
statute  for  the  issuing  of  commissions  of  sewers;  many  such 
may  now  exist  where  no  commission  has  issued ;  in  such 
cases  there  is  no  legal  reason  to  limit  the  liability  by  any 
thing  but  the  ability  of  the  party  liable,  or  the  value  of  the 
lands  granted,  as  the  case  may  be.  And  it  is  clear  that  a 
commission  of  sewers  can  have  no  effect  upon  these  liabili* 
ties  other  than  to  provide  iutermediately  for  the  safety  of 
the  level,  before  the  individual  chargeable  shall  have  been 
compelled  or  be  able  to  restore  the  defences.  CaMu 
(p.  144-5)  is  express  that  the  commissioners  are  bound  by 
precedent,  prescriptions,  customs,  and  tenures;  and  we 
think  that  rightly  understood  there  is  nothing  either  iu 
Roohes\a)  or  Keighley^%{b)  cases  that  at  all  conflicts  widb 
the  taw  as  we  have  stated  it. 

We  do  not  take  upon  us  to  say  what  was  the  extent  of 
the  defendant's  liability  ui  the  present  case;  but  diere  was 
evidence  to  shew  that  it  went  beyond  that  to  which  the 
direction  of  the  learned  judge  might  lead  the  jury  to  aap- 
pose  it  limited  by  law;  and  the  jury  therefore  ought  to 
have  decided  upon  it  as  a  matter  of  fact  upon  all  the  evi- 
dence. The  evidence  here  rejected  was  twofold;  first, 
orders  of  the  Court  of  Sewers,  made  seventy  years  ago, 
which  were  deemed  inapplicable,  because  they  were  not 
proved  to  have  been  carried  into  effect ;  second,  present* 
ments  by  the  jury,  to  which  the  same  objection  was  made. 

(s)  6  fififi.  99b.  {h)  10  Rep,  1^9 a. 
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We  are  vei^r  dearlj  of  opinioD  ibat  such  orckrs  were         i839. 
good  evidence*  as  adjudigatkMi&  by  a  oomi  of^coaipeteBt    J^t^ 
jurisdidioo  over  the  attbjecUro^er,  ttdesa  they  were  af«-  9. 

lected  by  proof  of  fraud  or  collision,  and  thai  at  ao  great  e  ^^ 
disUnce  of  time  their  ezecution  might  weU  be  presttined* 
Oo  the  admissibility  of  the  presentnmits  we  prefer  giviwg 
DO  opinion,  as  the  facts  are  not  quite  clearly  before  us,  and 
perhaps  it  may  not  be  thought  prudent  to  tender  them  on 
the  seat  trial. 

Rule  abiolule. 


Collins  v.  Beaumont.  Tuesday, 

May^Qth. 

oCIRE  facias  to  revive  a  judgm^t  obtained  by  the  plain*  Where  a  de- 
tiff  against  the  defendant.  f^"^*"''  f^«" 
^                                                                                                        in  execution. 

Plea:  that  on  the  7tli  July,  1836,  the  plaintiff  sued  out  obtains  his 
a  ca.  sa«  on  the  said  judgment  against  the  defendant,  under  the^^round  " 
which  he  vvas  taken  in  execution.    Verification.  that  the  ca.  sa. 

Replication :  that  on  the  30th  July,  in  the  year  aforesaid,  j,^  maybe  ^' 

the  defendant  applied  for,  to  a  judge  atcbao^bers  and  ob-  taken  again 

^^  >  J     s  under  a  fresh 

tamed,  an  order,  afterwards  made  a  rule  of  Court,  uuder  writ. 

which  order  the  defendant  was  discharged  out  of  custody, 
OB  the  ground  that  the  suing  out  the  said  writ  and  the  taking 
the  defendant  under  it  were  irregular;  and  that  the  defend- 
ant had  not  since  been  in  custody  under  the  aaid  writ,  or 
otherwise,  in  the  said  action.  Verification. 
General  demurrer  and  joinder. 


fVightmanf  in  support  of  the  demurrer  (a).  If  a  party  is 
taken  in  execution,  the  jut^ment  against  him  is  satisfie4i 
and  the  plaintiff's  own  irregfularityf  on  account  of  which  the 
execution  is  set  aside,  can  make  no  difference.  If  the 
phintiff  had  consented  to  the  defendant's  discharge,  the  ca. 
sa.  would  not  have  been  a  nullity;  it  will  be  admitted,  ia 

(a)  At  the  sittings  after  last  H.  T.  (Feb.  4),  before  Lord  Denman  C.  J., 
Uttledak,  Wiiliam  and  Coleridge  Js. 
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1B39.         mick  a  case^  Aait  tlie  ca.  sa.  oould  not  be  treated  as  a  nullity, 
^'^      and  that  Uie  delendatU  could  not  be  retaken.     Where  the 
V.  defendant  k  dtaobafged  through  the  plaintiff's  default,  why 

should  the  plaintiff  be  in  a  better  situation  than  if  be  had 
consented.  [Lktledale  J.  The  irregularity  may  have  been 
some  act  of  the  Court,  for  which  the  plaintiff  was  not  to 
blame.] 

lAimltif^  contr4.  The  present  questieii  was  decided  m 
M^Cormkk  v.  Meli<m{a\  where  it  was  held  that  a  writ  of 
ca.  sa.  set  aside  for  irregularity  was  a  nullity,  and  no.  satis- 
faction of  the  judgfnent,  and  that  the  defendant  might  be 
taken  again.  Liord  L^fndhnrsl  C.  B.  observed  in  that  case, 
''  All  that  we  know  from  the  record  is,  that  a  writ  of  ca.  sa. 
issued,  under  which  the  defendant  was  taken  in  execution ; 
and  afterwards,  upon  an  application  to  a  judge  at  chambers, 
that  writ  was  set  aside  for  irregularity.  A  writ  set  aside 
for  irreguUrity  is  a  nullity^  and  is  no  satisfaction  of  tlie 
judgment/' 

Wightman  replied. 

Cur.  adv.  vult. 

Lord  Dbnman  C.  J.  now  delivered  the  following  judg- 
ment.— To  declaration  in  scire  facias  defendant  pleads  that 
he  has  been  already  arrested  by  virtue  of  a  ca.  sa.  on  the 
same  judgment.  Replication,  that  defendant  was,  on  bis 
own  application,  discharged  from  that  arrest ''  for  irregula- 
rity," not  specifying  what  the  irregularity  was.  Defendant 
demurred.  On  the  argument  we  doubted  whether  an  arrest 
on  ca,  sa.  might  not  be  a  satisfaction  of  the  debt,  though  it 
was  irregular;  we  were  referred  however  to  a  case  in  point, 
M^Cormick  v.  Melton  (a),  where  the  Court  of  Exchequer 
held  such  a  replication  good.  Lord  Lyndhurst  saying  that 
a  writ  set  aside  for  irregularity  was  a  nullity.  This  reason 
may  possibly  be  too  large;  but  we  think  the  case  well  de- 

(a)  1  C.  M.  &  K.  5^6. 
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cided.fdr  th»1  a  defonriant  cannot  velievid  hittiseUi  froai  an 
arrest  aft  frregtrlar,  and  then  set  up  che>«aiiM^  'trrelt  aa-a  hw 
to  a  arfibaeqiierit  execution.    We  nioat -iharefofe  atarrule  v. 

the  demurrer.  Beaumoiit, 

Judgmeotf^r  the  plaintiff. 


R.Ro9FSY,Adiiiaiua(ratorqf  Frances  Mahy  Roffby^v. 
It  Gkbehwell  and  anotberi  Executory  of  Stapyjltoiv*        Monday, 

May  37  M. 
Assumpsit  to  recover  principal  and  interest  on  a  pro-  The  following 
missory  note,   made  by  Stapylion.     Plea:   payment  into  Sote"\'he'con* 

Court  of  336/.  6^.,  and  that  the  plaintiffs  had  not  sustained  "derntion  for 

1  T>      f      •     .      .       •  .  •   -.  which  did 

greater  damages.     Kepltcation:  damages  ultra,  and  issue  not  appear, 

Ihereon.  wa»heldto 

n«     ^  It      f  •  .  ^^^  interent 

The  following  case  was  stated  for  the  opinion  of  the  Court,  from  its  date: 

On  the  20th  July,  1S08,   Stapylton  made  to  Frames  I'^^Si^^f 

Mary  Harris^  spinster,  the  following  promissory  note:  myself  and  my 

executors  to 
^  I  promise  for  myself  and  my  eiecutors  to  pay  to  Frmnct*  Mary  Har*  P&y  -^^  B.  (or 
rii(or  her  executors)  one  year  after  my  death,  300/.  with  legal  interest,  her  executors), 

"^3«>-  Signed-        (-•••)-      'r^;iZ,f"' 

The  note  is  indorsed,  "  To  Frances  Mary  Harris.*'         legal  interest," 
On  the  3d  October,   1808,  F.  M.  Harris  married  the 

plaintiff  lio^ey.    On  or  about  the  14th  December,  1816, 

P.  M.  Roffey  died.     On  the  2l8t  August,  .1835,  Stapylton 

died,  having  appointed  the  defendants  his  executors. 
The  question  for  the  opinion  of  the  Court  is,  whether 

the  plaintiff  is  entitled  to  recover,  under  the  circumstances, 

more  than  the  sum  of  336/.  65.  paid  into  Court. 

flaitf  for  the  plaintiff  (a),  cited  Kenner/y  v.  Nash(h\  Nor* 
tonY.EUam(c)p  Western  v.  Tomlinson  {d)^  and  Doman  v. 
DiMen(e),  to  shew  that,  where  a  bill  or  note  is  made  pay- 
able with  interest,  interest  is  to  be  calculated  from  the  date. 

(«)  At  the  sittings  after  last  U.  (c)  a  M.  &  W.  461. 

T.  (Feb.  6),  before  Lord  Daman  (d)  Chitty  on  Bills,  8th  ed.  664, 

C.  J.,  Uukdak  and  Coleridge  Js.  note  (p). 

(k)  1  StarL  N.  P.  C  45S.  (e)  Ry.  St  M.  381. 
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1889.  Erk  contri.     In  cases  where  interest  is  payable  from  the 

date  of  a  bill  it  should  appear  that  it  was  made  for  money 

lent,  or  at  all  events  for  value  received  to  the  hands  of  the 

Gririnwell    payee  at  the  time  of  the  contract.     In  this  case  there  is 
and  another.  ... 

nothing  to  indicate  that  any  value  was  given  to  Stapylton. 

It  would  not  have  been  consistent  with  the  terms  of  this 

note  to  pay  it  until  a  year  after  StapyU<m*s  death,  and  the 

interest  is  evidently  reserved  for  that  period.     [Lord  Den- 

man  C.  J.  mentioned  Lithgow  v.  Lyon  (a).] 

Cur.  adv.  vuli. 

Lord  Den  MAN  C.J.  now  delivered  the  judgment  of 
the  Court. — The  question  was«  from  what  period  interest 
should  be  computed  on  a  note  in  the  following  form: 
"  I  promise  for  myself  and  my  executors  to  pay  to 
Frances  Harris  (or  her  executors)  one  year  after  my  death, 
300/.  with  legal  interest/'  no  proof  of  the  consideration 
being  given.  It  was  admitted  that  no  case  in  point  could 
be  found,  nor  any  which  lays  down  the  rule  or  principle  by 
which  it  is  to  be  decided.  Generally  speaking,  an  instrument 
of  this  sort  carries  interest  from  its  date,  whether  payable 
on  demand  or  at  a  time  specified.  The  reason  is,  that  the 
party  who  makes  the  promise  must  be  expected  to  keep  it, 
and,  if  he  does,  no  interest  can  be  due  from  any  other  period 
than  the  date.  In  the  present  case,  there  is  indeed  another 
period  from  which  it  might  be  computed,  that  of  the 
maker's  death ;  but  it  appears  improbable  that,  if  that  was 
his  intention,  he  should  not  have  expressed  it  with  more 
distinctness.  We  think,  in  the  absence  of  particular  proof, 
that  we  must  presume  the  note  to  have  been  given  for 
value,  so  that  interest  would  be  due  from  the  date.  If  that 
be  doubtful,  the  instrument  ought  to  be  construed  most 
strongly  against  the  maker.  The  plaintiff  is,  therefore, 
entitled  to  the  larger  sum,  and  judgment  must  be  entered 
for  it. 

Judgment  for  the  plaintiff. 
(«)  Coop.  C.C.  89. 
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18S9. 

Whitehead  p.  Taylor.  Wednaday^ 

June  1 9M. 

Replevin.     The  defendant  made  cognizance  as  the  Whereadis- 

f  iPAsa  OT9S 

bailiff  of  Mary  Hall^  executrix   of  John  Haltf  deceased,  ^^^^  ^y  ^^. 

for  rent  arrear  to  John  Hall  in  his  lifetime,  and  unpaid  ^^^^  «»d  in 
.-,.,,  %r     '/•       -  -Tki       •     1         the  name  of 

at  the  time  of  his  death,  &c.     Verincation.     Plea  in  bar,  a  landlord,  bat 

that  the  defendant  was  not  the  bailiff  of  Mary  Hall.   Issue  ^^  ^\^^  ^^^^ 

*^  toe  distress 

thereon.  was  actually 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  in  ^at*th7S!liff 

Middlesex  after  last  term,  it  appeared  that  the  plaintiff  had  might  make 

been  tenant  to  the  late  J.  Hall^  and  that,  his  rent  having  thebailiffof 

fallen  into  arrear,  J.  Hall  ordered  the  defendant  to  distrain  his  executrix, 

under  32  Hea. 
upon  the  plaintiff;  the  defendant  made  the  distress  accord-  a,  c.  37,  who 

ingly  in  the  name  of  John  Hall,  but,  befoi^  it  was  actually  j^gt^ess^*^ 

made,  Hall  died,  leaving  Alary  Hall  his  executrix.     Mary  although 

Hall  ratified  the  distress  immediately,  but  before  she  had  \^^  ^^^^ 

obtained  probate.     The  counsel  for  the  plaintiff  contended 

that  on  this  evidence  the  plaintiff  was  entitled  to  a  verdict; 

his  lordship  was  of  a  different  opinion,  but  reserved  the 

point,  and  a  verdict  passed  for  the  defendant. 

Jervis  on  former  day  in  this  term  (a)  moved  for  a  rule 
nisi  to  enter  a  verdict  for  the  plaintiff.  At  common  law, 
ao  executor  could  not  recover  the  rent  in  arrear  at  the  time 
of  his  testator's  death  By  S£  Hen.  8,  c.  37,  s.  1,  how- 
ever, executors  are  enabled  either  to  bring  an  action  of  debt, 
or  to  distrain  for  rent  arrear.  But  it  is  clear  that  tEe 
executrix  in  this  case  could  not  bring  an  action  of  debt  at 
the  time  when  the  distress  was  made,  because,  although  an 
executor  may  do  many  things  before  probate,  yet,  to  main- 
tain an  action,  profert  must  be  made  of  the  letters  testa- 
mentary. It  is  clear  therefore  that  the  statute  does  not 
by  relation  give  the  right  to  bring  the  action.  Again,  the 
defendant  made  the  disU*ess  as  the  bailiff  of  J.  Hall^  but,  as 

(a)  May  25tb,  before  Lord  Denman  C.  J.,  Litiledmk^  TtUte^m^  and 
(Wk^Js. 

VOL.  II.  B  fi 
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1839.         John  died  before  the  distress  was  made,  his  authority  was 
^"^^"^^^^       revoked.     A  somewhat  similar  point  to  this  was  discussed, 

W  I1IT£HBA1> 

V.  but  not  decided,  in  Taylerson  v.  Peters  (a),  where  a  ques- 

Taylor.  iJQn  ^gg  made,  whether  the  ratificatiou  of  a  distress  after 
action  brought  was  sufficient.  [LUtledale  J.  A  number 
of  cases  are  collected  on  this  subject  in  4  Vin*  Abr.  Bailiff, 
D,  p.  1,  from  which  it  would  appear  that  the  plaintiff  can- 
not traverse  the  defendant  being  bailiff.] 

Cur.  adv.  vuU. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of 
the  Court. — The  evidence  in  this  case  shewed  that  the  tes- 
tator had  given  defendant  authority  to  distrain,  but  died 
almost  immediately  before  the  distress  was  taken.  After  it 
had  been  taken  in  the  testator's  name,  the  executrix  fully 
recognised  and  adopted  defendant's  act  of  distraining.  It 
was  objected,  that  by  testator's  death  the  authority  was 
revoked,  that  the  executrix  had  no  power  to  distrain  before 
probate,  because  she  could  not  maintain  an  action  for  the 
rent  at  that  time,  and  that  the  distress  being  made  in  the 
name  of  one  whose  authority  had  expired  with  his  life, 
could  not  be  ratiBed  by  his  executrix  afterwards.  We 
are  of  opinion  that  both  these  objections  are  removed  by 
the  principle  of  relation. 

I.  The  rent  was  due  to  the  estate,  and  the  law  known 
no  interval  between  the  testator's  death  and  the  vesting  of 
the  right  in  his  representative.  As  soon  as  he  obtains  pro- 
bate his  right  is  considered  as  accruing  from  that  period. 
If  an  action  indeed  be  brought  in  that  interval,  he  cannot 
proceed  to  declare,  because  he  must  make  probate  of  the 
letters  testamentary  in  his  declaration;  but  that  reason 
does  not  apply  to  a  distress  or  any  other  act  performed  in 
assertion  of  his  right  as  executor. 

II.  The  executrix  could  ratify  the  act  of  defendant  as 
testator's  bailiff,  though  his  authority  was  at  an  end,  for 
she  might  have  ratified  the  act  of  an  entire  stranger^  as 

(o)  2  N.  &  P.  622. 
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appears  by  the  decision  of  Anderson  C.  J.,  in  which  Periam 
concurred  in  an  Anonymous  case  in  GodboWs  Reports^ 
cited  4  FtVi.  Abr.  p.  1,  tit.  Bailiff.     Such  ratification  has  o. 

been  held  to  legalize  a  past  act  even  when  given  after  action      Taylor. 
brought. 
We,  therefore,  think  that  there  ought  to  be  no  rule. 

Rule  refused. 


The  Queen  v.  The  Lords  Commissjonebs  of  the   /l4^^^' 
Treasury,  in  re  Loxdale.  Monday^ 

May  97th. 
Sir  fV.  fV.  FOLLETT,  in  Hilary  term  last,  had  obtained  Before  the 
a  rule  nisi  for  a  mandamus  to  the  Lords  of  the  Treasury,  Municipal 
commanding  them  to  hear  and  determine  on  the  merits  the  Corporation 

1      r    t  ..   T      J  ,  L-       .   •  Aci(6&6 

appeal  of  the  said  Loxdale^  on  his  claim  to  compensation  WM.A,c.i6\ 

for  the  loss  of  all  the  emoluments  of  his  office  of  common  *^ecommnii 

clerk  of  a  »mi- 
clerk  of  the  borough  of  Shrewsbury.      The  affidavit  of  rough,  under 

Mr.  Loxdale^  who  is  a  barrister  at  law,  set  out  the  following  [he  toverni ng 

facts:  The  governing  charter  (14  Car.  I)  of  the  borough  of  charter,  di»- 

Sbrewsbury  contained  a  clause  enabling  the  corporation  to  duties  of  town 

appoint  a  common  clerk  of  the  borough,  to  exercise  the  clerk,  clerk  of 
",,.,-  ,  i-       .i.         .  ,     •  the  peace  and 

oHice  by  himself  or  deputy  for  life,  whose  duties  were  clerk  to  the 

prescribed  to  be  to  make  up  the  recognizances  taken  before  justices,  and 
^  .       .  possewed  the 

the  mayor  or  other  justice  of  the  borough,  and  to  record  all  power  of  ap* 

the  acts  and  laws  of  the  corporation,  and  all  proceedings  5^' u"yf  *0n 

and  acts  of  court  at  the  sessions  of  the  peace,  and  all  actions  the  pacing  of 

in  the  court  of  record,  and  at  whatsoever  other  courts  were  ^^^  council 

held  within  the  same  town.     Mr.  Loxdale  was  appointed  appointed  him 
-.^._  ,  ,..^i.,    totheoflRccol 

to  this  office  in  September,  1833,  and  in  the  October  fol-  town  clerk, 

lowing  appointed  a  deputy.     On  the  1st  January,  1836,  J^^e  a  *  ^n"t-*^ 
when  the  Municipal  Corporation  Act  came  into  operation,  ment.    On 
the  town  council  passed  a  resolution  that  "J.  Loxdale,  Esq.  J^^ao^tL* 

Treasury  for 
compensation,  their  lordships  awarded  him  compensation  for  the  offices  of  clerk  of  the 
peace  and  clerk  to  the  justices,  but  refused  to  award  any  for  the  office  of  town  clerk,  to 
which  he  had  been  re-elected,  and  this  Court  refused  to  issue  a  mandamus  to  the  Lords 
of  the  Treasury,  to  determine  his  claim  to  compensation  for  the  loss  of  that  office. 

B  B  2 
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1839.  be  appointed  town  clerk."  Mr.  Loxdale  declined  to  accept 
the  appointment,  and  applied  to  the  town  council  for  com- 
pensation under  section  66  of  the  Municipal  Corporation 
^RDS  of  the  ^^.j^  rpjjg  ^^^jj  council  having  refused  any  compensation, 
Mr.  Loxdale  appealed  to  the  Lords  of  the  Treasury,  who, 
on  the  nth  January,  18S9>  made  the  following  order: 

**  Upon  a  full  consideration  of  the  papers  before  them, 
and  the  opinion  of  the  law  officers  of  the  crown,  my  lords 
consider  that  as  Mr.  Loxdale  was  re-elected  to  the  office  of 
town  clerk  he  is  not  entitled  to  compensation  for  such  part 
of  his  emoluments  as  appertained  to  the  office  of  town 
clerk,  but  that,  as  he  was  not  re-elected  to  the  office  of 
clerk  of  the  peace  or  clerk  to  the  magistrates,  he  is  fairly 
entitled  to  compensation  for  the  loss  of  the  emoluments 
he  would  have  lost,  although  he  had  continued  as  town 
clerk  when  re-elected,  and  which  were  received  by  the 
the  town  clerk  acting  as  clerk  of  the  peace  and  clerk  to 
the  justices. 

"  Having  before  them  the  account  furnished  by  Mr.  Lox- 
dale^ my  lords  are  pleased  to  award  to  him  an  annuity  of 
120/.  per  annum,  as  compensation  for  the  loss  of  bis  office 
of  common  clerk." 

The  affidavit  then  stated  that  the  present  office  of  town 
clerk  differs  materially  from  any  portion  of  the  old  office  of 
common  clerk ;  that  it  was  no  longer  an  office  for  life,  but 
at  pleasure  only;  that  a  deputy  could  not  be  appointed  to 
it,  and  that  the  emoluments  were  very  much  reduced  from 
a  portion  of  the  borough  being  cut  off  from  it. 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollock  and  Wightman, 
shewed  cause  on  a  former  day  in  this  term  (a).  The  answer 
to  Mr.  Loxdale's  application  is,  that  the  Lords  of  the  Trea- 
sury have  heard  and  determined  his  appeal  on  the  merits. 
This  case  is  the  converse  of  Rex  v.  The  Mayor  of  Bridge* 

(a)  May  35lh,  before  Lord  Denman  C.  J.,  LiUUdak,  PaUctan  aod 
William  Js. 
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waier{a),  where  it  was  held  that  a  town  clerk  was  entitled         1839. 

to  compensation  for  such  offices  as  he  was  not  reappointed       ^'^^v'^ 

L      •  I    J     .  1    ,  •      The  QuBBif 

to,  but  It  never  was  contended  that  a  town  clerk  was  enti-  «. 

tied  to  compensation  for  an  office  to  which  he  was  reap-  ^*^*  ®'  * 
pointed.  Suppose  the  writ  were  to  issue,  what  could  the 
Lords  of  the  Treasury  determine,  except  that  they  had 
heard  and  determined  ?  Even  if  they  had  determined  un- 
justly this  Court  cannot  review  their  decision.  The  Lords 
of  the  Treasury  have  no  power  to  state  points  of  law  for 
this  Court  like  the  sessions,  and  accordingly  they  must 
decide  as  they  best  can.  The  true  nature  of  this  applica- 
tion is,  that  it  is  an  attempt  to  review  the  decision  of  the 
Treasury,  Mr.  Loxdule  not  being  satisfied  with  the  amount 
awarded. 

Cresswellf  E.  V.  Williams  and  L.  Peel,  contr^.  The 
office  of  common  clerk  was  different  in  its  nature  from  the 
office  of  town  clerk,  and  has  been  totally  abolished  by  the 
act.  It  was  often  deemed  expedient  to  obtain  the  services 
of  a  barrister,  as  at  Bristol  (6),  in  which  case  the  power  of 
appointing  a  deputy  was  a  valuable  privilege.  Suppose, 
in  the  case  of  a  barrister  filling  such  an  office,  that  on  the 
new  bill  passing  a  portion  of  the  office  is  offered  him,  with 
duties  which  his  station  would  not  allow  him  to  discharge, 
and  which  therefore  he  must  necessarily  refuse,  would 
that  deprive  him  of  alt  right  to  compensation  P  Mr.  Lox- 
da/e's  appointment  was  not  like  that  of  many  other  town 
clerks,  who  also  exercised  the  offices  of  clerk  of  the  peace 
and  clerk  to  the  justices,  sometimes  by  a  separate  appoint- 
ment, sometimes  by  custom.  Here,  under  the  charter, 
Mr.  Laxilale  was  bound  to  discharge  the  duties  of  all  these 
offices,  and  would  have  been  subjected  to  amotion  if  he 
had  declined,  it  is  dear  therefore  that  the  office  of  town 
clerk,  to  which  he  was  reappointed,  is  not  the  same  office. 

(o)  1  N.  &  p.  466.  be  a  barrister  of  five  years'  stand- 

(6)  The   governing  charter  of     ing. 
Bristol  required  the  town  clerk  to 
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Then  how  could  the  corporation  reappoint  him  to  a  por- 
j,,    Q  tion  of  his  old  office,  which  was  one  and  indivisible  i    It 

V.  may  as  well  be  said  that  they  could  have  defeated  his  claim 

Tkeasury^  to  compensation  by  appointing  him  alderman  or  serjeant  at 
mace.  This  view  is  confirmed  by  what  fell  from  Caie- 
ridge  J.  in  Rex  v.  The  Mayor  of  Bridgewater{a)i  *'  Before 
the  act  passed  he  (the  late  common  clerk  of  Bridgewater) 
was  an  officer  of  the  borough  without  doubt;  the  office  he 
held  then  has  been  abolished,  and  he  has  been  appointed 
to  an  office  of  a  totally  diiferent  description."  It  is  said 
that  the  Lords  of  the  Treasury  are  to  make  such  an  order 
as  to  them  seems  fit,  but  could  they  make  an  order  refusing 
all  compensation  ?  Now  it  appears  on  the  face  of  their 
minute  that  their  lordships  had  not  considered  the  claims 
for  compensation  for  that  part  of  the  office  said  to  be  filled 
now  by  the  town  clerk.  The  decision  therefore  is  not 
upon  the  whole  case.  They  also  cited  from  MS.  the 
Lord  Chancellor's  judgment  in  Rex  v.  The  Corporation  of 
Poole  (i). 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  (after  stating  the  facts  of  the  case,  his  lordship  pro- 
ceeded as  follows): — It  is  upon  the  form  of  the  Treasury 
minute  that  the  application  for  a  mandamus  has  been  chiefly 
founded,  it  having  been  contended  that  it  clearly  appears 
therefrom  that  Mr.  Loxdale*8  claim,  or  at  least  a  portion  of 
it,  was  never  heard  or  considered  at  all.  And  that  is  the 
real  question;  because  it  was  properly  conceded  in  the 
argument  (by  analogy  to  the  course  uniformly  pursued  by 
the  Court  in  awarding  or  refusing  the  writ  of  mandamus 
to  justices,  &c.)  that,  if  the  Lords  did  hear  and  consider  the 
case,  a  mandamus  ought  not  to  go,  even  if  the  Court  should 
be  satisfied  that  the  compensation  had  been  awarded  upon 
an  erroneous  and  mistaken  principle.     The  language  of  the 

(a)  1  N.  &  P.  466.  (6)  Not  yet  reported. 
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66ih  section,  as  to  the  manner  of  making  compensation  by        1H39. 
the  council,  is,  "  that  an  adequate  compensation  is  to  be    ^^^^TT"^^ 
assessed  by  the  council  for  the  salary,  fees  and  emoluments,  v. 

which  the  person  shall  so  cease  to  hold,  regard  being  had  ^"^3^^^'^* 
to  the  manner  of  his  appointment  to  the  said  office,  and  his 
term  or  interest  therein,  and  ali  other  circumstances  of  the 
case:"  and,  as  to  the  appeal,  "  that  a  person  thinking  him- 
self aggrieved,  may  appeal  to  the  Lords  of  the  Treasury, 
who  shall  thereupon  make  such  order  as  to  them  shall  seem 
just,  and  such  order  shall  be  binding  upon  all  parties." 
And  we  think  that  it  must  be  understood  that  the  appeal  is 
to  be  conducted  upon  the  same  principle  as  the  original 
hearing  before  the  council,  *'  with  regard  to  all  the  circum- 
stances of  the  case." 

The  most  favourable  view  of  the  subject  for  the  applicant 
we  presume  to  be,  to  suppose  that  the  office  of  common  clerk 
has  been  abolished,  because  that  was  contended  for  by  his 
counsel,  though  we  beg  to  be  understood  as  expressing  no 
such  opinion ;  supposing  however  that  to  be  so,  what  is 
the  fair  import  of  the  Treasury  minute?  We  think  it  is 
quite  apparent  that  the  Lords  were  considering  the  value 
of  the  lost  office^  because  (what  they  obviously  deemed  to 
be}  its  component  parts  are  analyzed ;  and  those  were  clerk 
of  the  peace,  clerk  of  the  justices  and  town  clerk.  For 
the  two  former,  which  they  treated  as  lost,  and  under  cir- 
cumstances to  call  for  compensation,  they  awarded  the 
above-mentioned  annuity,  but  for  the  latter  nothing,  and 
give  as  a  reason  that  he  might  have  had  the  office  of  town 
clerk  if  he  had  chosen.  This  therefore  seems  clearly  to 
shew  that  the  Lords  of  the  Treasury  had  the  lost  office 
(and  all  the  parts  of  it)  full  under  their  notice.  Suppose 
one  part  of  the  emoluments  of  the  common  clerk  to  have 
been  a  house  of  the  value  of  J 00/.  per  annum,  and  that 
upon  the  change  the  same  bouse  had  been  offered  to  him, 
which  for  some  reason  be  had  refused,  could  it  possibly 
have  been  contended  that  such  refusal  was  not  **  a  circum^ 
stanch  for  the  consideration  of  the  Lords  of  the  Treasury  ? 
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And  yet  what  is  the  material  distinction  ?  But  we  forbear 
to  follow  the  investigation  of  the  principle  of  the  decisiooi 
the  only  question  being,  whether  the  Lords  have  heard  aad 
decided  at  all,  because,  if  they  have,  that  decision  is  by 
the  act  expressly  declared  to  be  final.  The  fallacy  seems 
to  be  in  inferring  that,  because  nothing  is  allowed  to  the 
applicant  in  respect  of  that  part  of  his  former  duty  which 
they  designate  as  the  town  clerk's,  therefore  his  claim 
has  never  been  under  consideration  by  the  Lords  of  the 
Treasury  at  alK 

We  however  have  arrived  at  a  contrary  conclusion,  and 
the  consequence  is  that  the  rule  must  be  discharged. 


Rule  discharged. 


Friday, 
May  24M. 

Heplevin. 
Avowryfor 
rent.    The 
plaintiff  had 
been  let  into 
possession  of 
premises,  as 
tenant  for  a 


Hall  r.  Butler  and  another. 

Replevin,  l.  ButUr  avowed  as  landlord,  and  the 
other  defendant  made  cognizance  for  a  quarter's  rent  due 
the  25th  March,  1835.  2.  The  defendants  made  cogni- 
zance as  bailiffs  of  one  Nevitt  for  the  same  rent.  Pleas  in 
bar:  1.  To  the  avowry  and  first  cognizance,  non  tenuit; 
year,  by  IV^, six  ^*  To  the  last  cognizance,  first,  non  tenuit,  and  secondly, 

months;  notice  ifcat  the  defendants  were  not  bailiffs  to  Neviti. 

to  be  given  on 

either  side,  On  the  trial  of  the  cause  before  the  Recorder  of  Chester, 

rent  toliirn"*    it  appeared  that  the  plaintiff  came  into  possession  the  25th 

Before  the  end  March,  1834,  as  tenant  to  Nevitt,  under  the  following  written 

defendnnT  ^  ^  agreement: — *'  Agreed  to  let  my  house,  8cc.  to  Mr.  Hall  for 

went  to  plain-   15/.  a  year,  to  be  paid  quarterly.     Six  months'  notice  to  be 

claimed  title,    given  on  either  side."     The  agreement  was  signed  by  Hall 

and  desired  Q^iy  but  was  in  the  handwriting  of  Nevitt.  The  Christmas 
that  the  rent  "^     .  .  t.t     . 

in  fature  followmg,  after  rent  had  been  paid  to  Nevttt  by  the  plain- 

should  be  paid 

to  himself.  The  plaintiff,  in  order  to  be  satisfied  of  the  truth,  went  with  defendant  to 
N.,  who  admitted  defendant's  title,  and  that  plaintiff  must  consider  him  landlord : — 
Held,  that  the  plaintiff,  who  assented  and  subsequently  paid  rent  to  the  defendant 
could  not  contest  his  tille« 
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uSf  the  defendant  Butkr  told  the  plaintiflF  not  to  pay  any 
more  rent  to  Nevitt,  as  he  {Butler)  was  landlord.  On  this 
the  plaintiff,  in  order  to  be  satisfied  of  the  correctness  of 
this  representation,  went  with  Butler  to  Nevitt^  when  the 
following  conversation  took  place : — ^The  plaintiff  said  to 
}imH,  **  This  gentleman  (meaning  Butler)  is  coming  to 
make  claim  to  the  house  I  live  in,  and  I  wish  to  have  it  set- 
tled now/'  Nevitt  said  that  Butler  was  the  landlord,  and 
that  he  {NevUt)  would  give  it  up  to  Butler  then.  The 
plaintiff  then  said,  "  Is  Mr.  Butler  my  landlord,  is  that 
right  Mr.  NevittT"  Nevitt  said  that  it  was,  and  added, 
"  Must  I  have  this  quarter's  rent  that  is  due,  or  must  you 
have  it,  Mr.  Butler  V*  Butler  said,  '' You  juay  have  this 
quarter's  rent.*'  Nevitt  then  said  to  plaintiff,  **  You  must 
paj  the  Lady-day  rent  to  Mr.  Butler/*  Plaintiff  answered, 
"  Well,  then,  must  I  consider  Mr.  Butler  as  my  landlord 
now  ?"  and  Nevitt  answered  in  the  affirmative.  On  the  26th 
March,  1835,  the  plaintiff  paid  a  small  part  of  such  last- 
mentioned  rent  to  Butler  as  his  landlord:  the  distress  put 
in  for  the  balance  gave  rise  to  the  present  action.  The 
defendants  also  went  into  evidence  of  title.  The  defendant 
Butler  claimed  as  heir  at  law  to  Jeseph  Butler,  who  had 
devised  the  premises  in  question  to  his  daughter  (who 
married  Nevitt)  with  remainder  to  her  children.  It  was 
admitted  that  she  had  died  in  1828  without  issue,  and  ihat 
the  defendant  Butler  was  heir  at  law  to  the  testator.  On 
the  part  of  the  plaintiff  it  was  proposed  to  shew  that  the 
tesUtor,  at  the  time  of  his  death,  had  no  interest  in  the 
premises.  The  recorder  was  of  opinion  that  the  plaintiff 
was  estopped  from  disputing  the  title  of  Butler  the  defend- 
ant, and  directed  a  verdict  for  the  defendants  on  the  first 
issue,  and  for  the  plaintiff  on  the  other  issues,  and  gave 
leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  him- 
self on  the  first  issue.  The  jury  having  found  a  verdict 
accordingly,  Towmend  obtained  a  rule  nisi  to  enter  the  ver- 
dict for  the  plaintiff  on  the  first  issue,  or  for  a  new  trial. 
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1839.  fV.  H,  Watson  appeared  to  shew  cause,  but  the  Court 

called  on 

TowTifsend  to  support  the  rule.  The  plaintiff  could  not 
dispute  the  title  of  Nevilt,  from  whom  he  received  posses- 
sion, but  he  was  at  liberty  to  shew  that  he  attorned  to  (he 
defendant  in  ignorance,  and  that  the  defendant  had  in  fact 
no  title  to  the  premises;  Rogers  v.  Pitcher  {a),  Gregory  v. 
Doidge{b)f  Hopcrajt  v.  Keyset),  Williams  v.  Bartholo- 
mew {d),  Harrison  v.  Bamby{e),  Cornish  v.  Searell{f), 
Doe  d.  Plevin  v.  Brown  {g). 

fV.  H,  Watson^  contrsi.  In  this  case  Nevitt  must  be  taken 
to  have  disclaimed  title  altogether,  and  to  have  said  that 
Butler  was  landlord  from  the  commencement.  In  all  the 
cases  cited  the  actual  demise  has  been  by  a  party  having 
a  good  title,  and  then  on  the  death  of  the  landlord,  or  on 
some  similar  occasion,  there  has  been  attornment  by  mis- 
take, or  in  consequence  of  misrepresentation  by  the  party 
attorned  to,  as  in  Gregory  v.  Doidge{b).  In  Cornish  v: 
Searell{f)  the  attornment  was  to  ^*  sequestrators  named  in 
a  certain  writ  of  sequestration,  issued  in  a  certain  cause 
now  pending  in  the  Court  of  Chancery."  They  could 
have  no  legal  title,  so  that  the  attornment  was  bad  on  the 
face  of  it.  This  case  admits  of  another  view  also,  tietitt 
appears  to  have  said  this,  in  effect,  to  the  plaintiff— ''I 
have  no  title,  so  unless  you  become  tenant  to  Butler  you 
will  be  turned  out.*'  In  this  view,  a  fresh  letting  took 
place  at  the  time  of  the  conversation;  the  plaintiff  was  then 
clothed  by  Butler  with  the  right  of  possession,  so  that  the 
issue  on  non  tenuit  has  been  properly  found  for  the  de- 
fendants. 

(a)  6  Taunt.  202.  (/)  8  B.  &  C.  471 ;  5.  C  1 

(6)  3  Bing.  474.  Mann.  &  R.  703. 

(f)  9  Bing.  613.  (g)  7  A.  &  E.  447;  &  C.  2  N. 

Id)  1  B.  &  P.  386.  &  P.  592. 

(e)  5T.  R.  246l 
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Lord  Denman  C.  J  — The  cases  cited  appear  to  have  i8d9. 
turned  on  the  fact  that  some  sort  of  misrepreseutation  had 
been  made  to  the  tenant.  In  this  case  it  seems  that  Neviit 
was  in  possession  after  the  death  of  his  wife,  on  which 
event  his  title  expired.  Then  he  and  Butler  and  the  de- 
fendant all  come  together,  and  Neviit  tells  the  plaintiff  that 
he  himself  has  no  title,  and  that  Butler  is  the  plaintiff's 
landlord.  The  conversation  between  the  parties  may  per- 
haps justify  the  view  suggested,  that  the  original  letting 
was  by  Butler,  for  he  adopts  the  plaintiff  as  his  tenant. 
But,  suppose  this  not  to  be  so,  there  was  a  fresh  letting  by 
Butler,  andy  as  no  fraud  or  misrepresentation  is  imputed, 
the  ordinary  rule  roust  prevail,  that  the  tenant  cannot  dis- 
pute the  title  of  the  party  from  whom  he  has  consented  to 
take  possession. 

LiTTLEDALE  J. — I  do  not  think  that  there  was  an  origi- 
nal letting  by  Nevitt  as  the  agent  of  Butler,  but  that  the 
plaintiff  may  be  considered  to  have  taken  the  premises  of 
Butler  at  the  time  of  the  conversation.  The  first  issue, 
therefore,  was  rightly  found  for  the  defendants, 

Patteson  J. — I  quite  agree  in  the  distinction  that  the 
tenant  cannot  dispute  the  title  of  the  person  who  gave  him 
possession,  but  that,  where  on  the  death  of  such  person,  or 
on  any  other  occasion,  the  tenant  is  induced  by  misrepre- 
sentation to  attorn  to  another,  the  tenant  may  dispute  his 
title.  Whether  the  plaintiff  took  the  premises,  in  the  first 
instance,  of  one  party  or  the  other,  is  rather  a  question  of 
fact  than  of  law.  I  am  not  prepared  to  say  that  the  origi- 
nal taking  was  not  of  Butler,  according  to  what  was  stated 
by  Nevitt  at  the  conversation,  and  adopted  by  Butler. 
But  suppose  that  not  to  be  so,  Nevitt,  in  effect,  says, 
"  I  have  no  title,  and  cannot  protect  you  ;  if  you  wish  to 
remain  in  possession,  you  must  become  tenant  to  Butler, 
and  pay  rent  in  future  to  him."    The  plaintiff  assents  and 
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pays  rent  accordingly,  ho  that  at  all  events  there  was  a  new 
taking  of  Butler  at  that  time. 

Williams  J.  concurred. 

Rule  discharged. 


Tuad^,  j)q^  j^  Elizabeth  Evans  v.  Henry  Evans. 

Maif  88th. 

Where  a  tea-  EljECTMENT.  At  the  trial  before  Aldersan  B.,  at  the 
will  devised  all  Summer  assizes  1837,  for  the  county  of  Anglesey,  a  verdict 
^v^r^Y^  was  taken  for  the  lessor  of  the  plaintiff,  subject  to  the 
and  to  his  sons  opinion  of  the  Court  upon  the  following  case  . — 
8ua;«»iveW  in  *'^'*^  Jofies,  late  of  Beaumaris,  in  the  county  of  Anglesey, 
strict  tail,  and  widow,  being  seised  in  fee  of  certain  freehold  premises  in 
only  son  died  ^^  °^^>*  ^  ^^®  town  of  Holyhead  in  the  said  county,  by  her 
in  the  lifetime  last  will  and  testament,  in  writing,  bearing  date  the  £8th 
of  the  testa-       ,        -  .   ,  i     •     ^    •  «  ■ 

trix,butheleft  day  of  July  18 19,  devised  the  same  to  trustees  "  to  the  use 

a  daughter,      of  Lewis  Evaus  of  Holyhead  aforesaid,  mariner,  and  his 

£.£.,of  whose        .  .        -^  .     ' 

birth  she  assigns,  for  and  during  the  term  of  his  natural  life,  without 

and^he^there-  in^p^achment  for  any  manner  of  waste,  and  from  and  after 

upon  made  a    the  determination  of  that  estate  by  forfeiture  or  otherwise  in 

which  she  re-    ^^^  lifetime  of  the  said  Lewis  Evans,  to  the  use  of  the  said 

cited  her  for-    trustees  and  their  heirs  during  the  life  of  Lewis  Evans,  in 

mer  will,  and  °       , 

that  L.  E.  had  trust  to  preserve  contingent  remainders,  but  nevertheless 

died  without    ^^  permit  and  suffer  the  said  Lewis  Evans  and  his  assigns 

leaving  any  T  .       .  . 

issue,  aud        during  his  life  to  receive  and  take  the  rents,  issues  and 

over*  hei^      profits  thereof  to  his  and  their  own  use  and  benefit,  and 

that,  as  this      from  and  after  his  decease,  to  the  use  of  the  first  and  every 

madeinigno-  Other  son  of  the  said  Letris  Evans  in   strict   tail  male; 

ranee  of  the      ^^^  f^,.  default  of  such  issue,  to  the  use  of  the  first  and 

existence  of  £.  ,  ... 

£.,  it  was  only  every  other  daughter  of  the  said  Lewis  Evans  in  strict  tail ; 
a  conditional 

revocation.  Some  time  after  making  the  codicil,  the  testatrix  was  made  acquainted 
with  the  existence  of  £.  £.,  but  made  no  further  testamentary  disposition ;  held,  that 
this  did  not  set  up  the  codicil,  for,  having  been  once  revoked,  it  oould  only  be  repub- 
lished according  to  the  Statute  of  Frauds. 
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aod  for  default  of  such  issue,  to  the  use  of  my  own  right 
heirs  for  ever." 

Od  the  27th  day  of  May  1829,  Jane  Jones,  the  testatrix, 
duly  made  and  executed  a  codicil  to  her  will  in  the  words 
following :  ''  Whereas  in  and  by  my  said  will  I  have  given 
the  residue  of  my  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate  (subject  to  an  annuity  of  20/.  to  my 
cousin  Richard  Otoen  for  life,)  to  the  use  of  Lewis  Evans 
of  Holyhead,  mariner,  and  his  assigns,  for  life,  with  re- 
mainder to  his  first  and  other  daughters  in  tail,  with  re- 
mainder to  my  own  right  heirs;  and  whereas  the  said 
Lewis  Evans  has  since  departed  this  life  without  leaving 
any  issue,  now  I  do  hereby  give  and  devise  all  the  resi- 
due of  my  messuages,  lands,  tenements,  hereditaments, 
and  real  estate,  as  mentioned  in  my  said  will,  (subject  to 
the  payment  of  the  said  annuity  as  aforesaid)  unto  and  to 
the  use  of  my  relation  Henry  Evans,  of  Holyhead,  and  his 
assigns  for  the  term  of  his  natural  life,  without  impeach- 
ment of  waste ;  and,  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  lifetime,  to  the  use  of  the 
trustees  in  my  will  mentioned  and  their  heirs  during  the 
life  of  Henry  Evans,  in  trust  to  support  the  contingent 
lemaioders  hereinafter  limited ;  and,  after  the  decease  of 
Henry  Evans^  to  the  use  of  the  sons  of  Hettry  Evans  in 
strict  tail  male ;  and,  for  default  of  such  issue,  to  the  use  of 
the  first  and  every  other  daughter  of  the  said  Henry  Evans 
severally  and  successively  in  strict  taiL" 

Lewis  Evans  and  Henry  Evans  were  each  related  in  the 
same  degree  to  the  testatrix,  and  were  first  cousins  to  each 
other,  Lewis  Evans  being  the  son  of  the  elder  brother  of 
Henry  Evanses  father. 

Letris  Evans  vfSLB  married  in  1818,  and  in  1820  had  a  son 
bora.  Lewis  Evans  died  in  September  1821,  leaving  his 
wife  pregnant  with  Elizabeth  Evans,  the  lessor  of  the  plain- 
tiff, who  was  afterwards  born  a  posthumous  child  in  Fe- 
bruary 1822.  The  son  of  Lewis  Evans  died  in  1825.  The 
testatrix,  when  she  made  the  codicil  to  her  will  in  1829, 
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1839.  did  not  know  of  the  birth  and  existence  of  Elizabtth  Evans, 
the  daughter  of  Lewis  Evans,  but  she  became  acquainted 
with  those  facts  afterwards  in  1831,  two  years  before  her 
death  ;  the  testatrix  died  in  1833. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  codicil,  being  made  under  the  above  circumstances,  had 
the  effect  of  revoking  the  devise  of  the  residuary  real  estate 
in  the  will ;  under  which  devise  the  lessor  of  the  plaintiff 
claims  the  premises  in  question. 

If  the  Court  shall  be  of  opinion  that  the  codicil  did  not 
revoke  the  devise  in  the  will,  but  that  the  devise  to  the 
lessor  of  the  plaintiff  was  a  valid  and  subsisting  devise  at 
the  time  of  the  death  of  the  testatrix,  and  that  she  is  en- 
titled under  the  same  to  the  premises  in  question,  then  the 
verdict  is  to  stand.  But,  if  the  Court  shall  be  of  a  contrary 
opinion,  then  the  verdict  is  to  be  entered  for  the  defendant. 

12.  F.  Richards  (with  whom  was  Townseput)  now  argued 
the  case  for  the  lessor  of  the  plaintiff.  The  rule  of  law  is 
now  clear,  as  stated  by  Powell  (a),  "  that  if  a  man  by  a 
subsequent  will  or  codicil  make  a  disposition  different  from 
a  former  one  under  a  false  impression,  the  impulse  of  which 
is  the  foundation  of  his  will  to  change  his  former  intent; 
such  an  act  will  be  considered  only  as  effecting  a  contin- 
gent presumptive  revocation,  depending  upon  the  existence 
or  non-existence  of  that  fact."  The  same  rule  is  laid  down 
in  Swinburne  (6),  and  adopted  in  1  Will.  Executors,  93, 
(fid  ed.),  and  2  Roberts  on  Wills,  40,  (3d  ed.),  for  it  applies 
to  wills  both  of  personalty  and  realty ;  and  is  fully  borne 
out  by  the  cases  of  Campbell  v.  French  (c),  Kennell  v.  Jb- 
bott  {d),  In  the  Goods  of  Moresby  {e\  If  indeed  the  altera- 
tion in  the  testator's  will  does  not  proceed  on  his  assuming 
a  particular  fact  to  exist,  but  on  his  uncertainty  whether  it 
exist  or  not,  then  the  codicil  is  a  good  revocation  of  the 

(a)  1  PoweU's  Devises,  523,  3d  (r)  3  VtfS.  391. 

ed.  by  Jarman.  {d)  4  Ves.  802. 

(6)  3  Swinburne,  894,   part  7,  (e)  1  Hagg.  £cc.  R.  378. 
fl.  5,  7th  ed. 
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previous  will,  because  the  testator  is  taken  to  have  cut  the  i8S9. 
matter  short  by  deciding  in  what  way  his  property  shall 
devoWe,  Attorney  General  v.  Ward  (a),  Attorney  General 
T.  Lloyd (b).  In  Marston  v.  Roe{c),  marriage  and  the  birth 
of  a  child  were  held  to  revoke  a  previous  will,  on  the 
ground  that  there  was  an  implied  reservation  at  the  time  of 
making  it,  that  it  was  not  to  take  effect  if  those  circum- 
stances occurred ;  so,  in  the  present  case,  the  codicil,  which 
eipresses  the  will  of  the  testator,  was  only  intended  to  take 
effect  in  case  of  the  previous  object  of  his  bounty  being  dead. 

Jervis  (with  whom  was  Welsby),  contrd.  It  is  admitted 
that  the  construction  of  this  will  must  turn  on  the  intention 
of  the  testatrix,  but,  as  a  will  speaks  from  the  death  of  the 
testatrix,  and  as  she  allowed  her  codicil  to  stand  after  she 
became  acquainted  with  the  fact  of  E/ixabeth  Evans  being 
alive,  it  is  quite  clear  that  it  was  not  her  intention  that  her 
previous  will  should  operate.  There  are  many  similar  cases 
—suppose  a  party  intends  to  cancel  a  will,  but  does  not  ac- 
tually do  so,  there  is  no  revocation  {d) ;  so  if  he  has  two 
wills  in  duplicate  and  destroys  one,  but  permits  the  other  to 
exist,  there  is  no  revocation.  The  doctrine  laid  down  in 
Smnburne(e)  is  founded  on  the  case  mentioned  in  Cicero(f), 
*'  Pater  credens  filium  suum  esse  mortuum,  alterum  insti- 
tuit  hxredem;  filio  redeuute,  hujus  institutionis  vis  est 
nulla,"  but  this  doctrine  is  not  wholly  adopted  into  the 
common  law.  Thus  Powell  (g),  in  the  passage  cited,  states 
that  it  is  only  where  the  testator  acts  under  a  false  impres- 
sion, originating  from  a  deceit  practised  on  him,  that  the 
implied  revocation  takes  effect,  and  in  Kennell  v.  Abbot  {h\ 
which  is  one  of  the  earliest  cases,  a  gross  fraud  was  prac- 
tised, which  was  the  foundation  of  the  decision,  and  Sir 

(a)  3  Ves.  397.  Statute  of  Frauds  and  at  common 

(3)  3  Atk.  551.  law. 

(c)  2  N.  &  P.  504.  (c)   894,  part  7,  «.  5,  7th  ed. 

(<0  See  Doe  d.  Rud  v.  Harris^  (/)  De  Oratore,  lib.  i.  c.  38. 

1  N.  6l  p.  405,  and  2  N.  &  P.  615,  (g)  1  Pow.  Dev,  525. 

9!%  10  a  distinction  in  this  respect  {h)  4  Ves.  802. 
between  a  revocation  under  the 
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1839.  R.  Arden  M.  R.,  carefully  distinguished  the  case  from  a 
legacy  left  for  a  reason  which  turns  out  to  be  erroneous. 
In  the  civil  law,  as  appears  by  Swinbame^  ub.  supra,  it  is 
stated  that  a  false  cause  doth  not  hurt  the  disposition ;  and  in 
the  Attorney  General  v,  Lloyd  {d)^  Lord  Hardtticke  C. 
said,  '*it  is  a  very  nice  thing  to  say,  that,  because  the  reason 
a  man  gives  for  his  devise  is  false,  therefore  bis  devise 
shall  fail/'  and  both  in  that  case  and  the  Attorney  General  v. 
Ward  (ft),  the  misrecital  was  as  strong  as  in  the  present  case. 
Those  decisions,  therefore,  shew  that,  where  the  devise  is 
absolute,  the  Court  will  not  look  at  the  reasoning  on  which 
it  is  founded.  In  Kennell  v.  Abbott  {c).  Sir  R.  Arden  M.  R. 
relied  on  a  passage  in  the  civil  law,  of  which  he  stated  the 
meaning  to  be  *'  that  a  false  reason  given  for  a  legacy  is 
not  of  itself  sufficient  to  destroy  it,  but  there  must  be  an 
exception  of  any  fraud  practised,  from  which  it  may  be 
presumed  that  the  person  giving  the  legacy  would  not,  if 
that  fraud  had  been  known  to  him,  have  given  it." 

R.  V.  Richards  in  reply.  Campbell  v.  French  {d).  In  the 
Goods  of  Moresby  (e),  and  Gordon  v.  Gordon  (f),  shew  that 
the  distinction  taken  by  Powell,  as  to  the  necessity  of  the 
false  impression  of  a  testator  being  caused  by  fraud,  is  not 
a  sound  one.  The  argument  as  to  the  testatrix  allowing 
the  codicil  to  stand  after  she  bad  discovered  the  existence  of 
£.  Evans  cannot  avail,  for  in  Marston  v.  Roe  (g)  similar  rea- 
soning was  urged  without  success.  If  the  codicil  contained 
an  implied  condition  that  it  was  not  to  operate  if  Elizabeth 
Evans  was  alive,  no  subsequent  conduct  of  the  testatrix 
could  give  it  absolute  validity  without,  a  republication  ac- 
cording to  the  Statute  of  Frauds.  With  regard  to  cancel- 
lation, where  a  testator  commences  to  destroy  a  will,  but 
does  not  do  so  entirely,  the  question  turns  on,  whether  be 

(a)  3  Ark.  551.  («)  1  Hagg.  Ecc.  R.  378. 

(6)  8  Ves.  327.  (/)  1  Mer.  141. 

(c)  4  Ves.  808.  (g)  9  N.  &  P.  504. 
{d)  3  Ves.  321. 
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had  completed  his  intention  or  not,  Doe  v.  Perkes{a).  1839. 
[Lord  Denman  C.  J.  An  observation  in  The  Lord  Cheifney^s 
can  (6)  seems  applicable,  '*  if  a  man  has  two  sons  by  the 
name  of  Johnj  and  conceiving  that  the  elder  (who  had 
been  long  absent)  is  dead,  devises  his  land  by  his  will  in 
writing  to  his  son  John  generally,  and  in  truth  the  elder  is 
living ;  in  this  case  the  younger  may,  in  pleading  as  in 
evidence,  allege  the  devise  to  him,  and  if  it  be  denied,  he 
may  produce  witnesses  to  prove  his  father's  intent,  that  he 
thought  the  other  to  be  dead/']  Evidence  would  be  ad«- 
missible  then,  because  the  ambiguity  is  latent,  and  it  is 
necessary  to  shew  which  John  the  testator  intended.  {^Pat^ 
tesofiJ,  Though  it  appeared  there  that  the  testator  thought 
his  elder  son  was  dead,  there  was  nothing  to  shew  that,  if  he 
bad  known  him  to  be  alive,  he  would  have  made  him  his 
heir.] 

Lord  Denman  C.  J. — I  think  it  is  clearly  eslablished 
by  the  cases,  that,  where  an  alteration  in  a  devise  is  made 
on  an  assumption  which  turns  out  to  be  false,  there  is  a 
condition  annexed  that  the  will  so  made  is  to  be  revoked  if 
the  fact  is  not  as  the  testator  supposes.  Every  case  therefore 
must  turn  on  the  words  of  the  will.  In  this  case  I  think 
the  revocation  of  the  previous  will  was  conditional  only,  and 
depended  on  the  fact  of  no  such  person  as  Elhabeih  Evans 
being  in  existence.  As  it  turned  out  that  there  was  such 
a  person,  the  intention  to  revoke  was  never  completed. 
The  case  put  in  The  Lord  Cheyney*s  case  (b)  struck  me  at 
first,  but  it  is  certainly  distinguishable,  for  there  there  was 
no  previous  will,  and,  as  observed  by  my  brother  Patteson^ 
it  did  not  appear  that  the  testator  ever  intended  to  devise 
to  his  eldest  son. 

LiTTLBDALE  J.^  after  stating  the  terms  of  the  will  and 
codicil  said  : — I  think  no  estate  passed  by  the  codicil. 
The  old  cases  appear  to  have  drawn  some  distinction  be- 

ifl)  3  B.  &  Aid.  489.  (6)  5  Ucp.  68,  a. 

VOL.  H.  CC 
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1839.  tween  an  asumptioo  of  fact  by  the  testator,  caused  by  the 
fraud  of  the  legatee,  or  by  the  were  ignorance  of  the  tes* 
tator,  but  that  distinction  does  not  exist  now.  If  subse* 
quently  to  her  codicil  she  became  acquainted  nith  the  fact 
of  EHzabeth  Enam  being  alive,  she  ought  to  have  repub- 
lished it,  if  she  wished  her  former  will  not  to  stand. 

Patteson  J. — We  must  look  at  the  meaning  of  the 
codicil  to  see  if  it  operates  as  an  absolute  revocation  of  the 
will  or  not,  and  must  ascertain  the  intentions  of  the  testa- 
trix at  the  time  of  making  it.  LtwU  Ewin$  and  his  children 
having  been  the  objects  of  her  bounty  at  the  time  of  making 
her  will,  at  the  date  of  her  codicil  Lewis  Evans  was  dead, 
and  his  son  also  had  died,  about  whom  she  says  nothing, 
but  of  whose  existence  and  death  she  must  be  taken  to  have 
been  aware.  But  he  left  also  a  daughter,  of  whose  birth 
the  testatrix  knew  nothing.  Then  she  begins  her  codicil 
''  whereas  in  and  by  my  last  will  I  have  given  the  residue 
of  my  lands  to  Lewis  Evans  for  life  and  his  daughters,  and 
whereas  Letois  had  died  without  leaving  any  issue,**  and 
then  proceeds  to  devise  over  to  those  whom  the  defendant 
represents,  so  that  I  think  this  must  be  taken  as  a  conditional 
revocation,  and  it  ought  to  be  read  thus,  **  provided  Lewis 
Evans  did  die  without  leaving  any  issue.'*  If  there  were  issue 
living,  the  devise  over  would  become  impertinent,  and  her 
doing  nothing  afterwards  would  have  no  effect  in  setting 
up  the  codicil,  as  clearly  appears  by  Marston  v.  J{oe(a). 
The  language  of  hord  Sardwicke  in  Attorney  General  v. 
Lloyd  {b)  is  undoubtedly  strong ;  but  I  think  I  see  vrfaat 
was  passing  in  his  mind.  If  the  doctrine  contended  for  bad 
prevailed  to  its  full  extent^  it  would  have  had  the  effect  of 
making  a  devise  void  wherever  a  false  cause  was  expressed, 
and  Lord  Haidwicke  hesitated  to  express  an  opinion,  which 
would  in  such  cases  have  the  effect  of  making  a  aian  die 
intestate ;  but  there  is  a  great  difference  between  a  simple 

(a)  2  N.  &  P.  504.  (6)  3  Alk.  551. 
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will^  and  one  which  divests  objects  of  the  testator's  bounty 
as  declared  by  a  previous  instrument,  merely  from  a 
supposed  state  of  circumstances  which  turns  out  to  be  erro* 
neotts. 

Williams  J. — It  is  agreed  that  this  case  must  turn  on 
the  intention  of  the  testatrix,  but  her  intention  in  favor  of 
Lewis  Evanses  family  appears  as  strongly  in  the  codicil  as 
it  does  in  the  will.  For,  although  in  the  codicil  the  device 
is  directed  to  other  objects,  it  is  only  on  the  supposition  of 
there  being  no  issue  of  Lewis  Evans  in  existence.  If  in- 
tention, therefore,  is  to  govern,  the  case  is  as  clea^  as  pos- 
sible, that  only  a  conditional  revocation  Was  intended  by 
the  testlKris. 

Judgment  for  the  plaintiff. 


The  QofiEN  V.  Pitt  and  Another.  Thursday, 

May  30M. 
MAVLE,  in  Trinity  term  last,  had  obtained  a  rule  calling  When  a  party, 

upon  the  defendant,  lord  of  the  manor  of  Minty,  and  his  hLf,!!j!t"faw  o^T 

steward  of  the  said  manor,  to  shew  cause  why  a  writ  of  the  last  cestui 

mandamus  should  not  issue,  directed  to  them,  commanding  Jopyhofd  es-* 

them  to  admit  the  surrender  of  Richard  Goodrich  of  certain  tate,^titioned 

copyhold  hereditaments  within  the  said  manor.  Chancery,  un- 

By  the  affidavits  on  which  the  rule  was  obtained,  it  ap-  ^®*",^^,£^'* 

,  *^     and  1  WuL  4, 

peared  that  Sir  Henry  Loraine  Baker,  on  the  27th  March,  c.  60,  who  re- 

1835,  on  a  petition  to  the  Court  of  Chancery,  obtained  an  MMter'oV^* 

order  that  it  should  be  referred  to  the  Master  to  inquire  certain  whe- 

and  state  to  the  Court  whether  John  Wade,  deceased,  in  ^^y  heir-at- 

thc  petition  named,  was  a  trustee  of  the  legal  estate  in  law  of  the  last 

trustee,  and  on 
the  Master's 
report  made  on  order  stating  that  there  was  no  such  heir,  and  appointing  R.  G.  to 
convey  or  surrender  the  legal  estate  to  the  petitioner,  the  Court  of  Q.  B.  refused  to 
interfere  by  mandamus  to  compel  the  lord  of  the  manor  to  accept  a  surrender  from 
R.  G.,  as  the  Court  of  Chancery  had  full  jurisdiction,  and  was  a  fitter  tribunal  to  in- 
▼estigate  the  matter. 

The  person  appointed  by  the  Court  of  Chancery  to  convey  instead  of  the  heir,  under 
sect.  8,  does  not  take  the  complete  legal  estate,  per  Patteson  J. 
Qudtre,  whether  copyholds  are  included  in  the  11  Geo.  4  and  1  WiU»  4,  c.  60. 

cc  ^ 
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certain  copyhold  premiaesy  within  the  meaning  of  the  11th 
Geo.  4  and  1  IfilL  4,  c.  60,  s.  8  (a) ;  and,  if  he  was  such 
trustee,  then  that  the  Master  should  report  who  was  his 
heir,  or  whether  it  was  unknown  or  uncertain  whether 
such  heir  was  living;  and,  if  so,  that  he  should  approve  of 
some  proper  person  to  be  appointed  in  the  stead  of  such 
heir-at-law  to  convey  the  legal  estate  in  such  copyholds. 
The  Master  reported  that  John  Wade  was  a  trustee  within 
the  meaning  of  the  act,  and  that  he  died  on  the  8th  April, 
1703,  without  devising  the  trust  estate,  and  that  his  heir 
was  not  known,  that  Sir  H.  Z.  Baker  was  the  customary 
heir-at-law  of  the  last  cestui  que  trust,  and  entitled  to  the 
copyhold  premises,  and  the  Master  approved  of  the  said 
Richard  Goodrich  as  a  proper  person  to  be  appointed  in- 
stead of  such  heir  to  convey  or  surrender  the  legal  estate  in 
the  said  copyhold  premises.  The  Master  of  the  Rolls,  by 
an  order  of  the  21st  January,  1836,  confirmed  the  Master's 
report,  and  appointed  Richard  Goodrich  a  trustee  instead 
of  the  customary  beirof  t/oAn  Wade,  to  convey  or  surrender 
the  legal  estate  in  the  premises,  pursuant  to  the  act  of  par- 
liament. The  defendant  Pitt  having  made  proclamation  at 
three  successive  Courts  in  1819  and  1 820  for  the  customary 
heirs  of  John  Wade  to  appear  and  be  admitted,  in  default 
of  such  appearance  had  seized  the  copyhold  into  his  own 
hands  quousque.  An  application  by  Goodrich  to  be  admit- 
ted, for  the  purpose  of  making  a  surrender,  and  a  refusal  by 
the  defendants,  were  then  averred. 

The  affidavits  in  answer  stated  that  the  order  bad  been 
obtained  from  the  Court  of  Chancery  on  an  exparte  appli- 
cation, and  without  the  knowledge  of  the  defendants ;  that 
Sir  Henry  Baker  had  not  made  out  to  the  defendants  any 
title  as  heir  to  the  last  cestui  que  trust,  and  was  not  be- 
lieved to  have  any  title,  and  that  applications  had  been  made 
by  other  parties  to  be  admitted  as  the  heirs-at-law  of  Wade, 
and  submitted  that  no  person  ought  to  be  admitted  tenant 

(a)  See  i\\e  section  set  out  iu  tlie  judgment  of  Lord  Denman  C.  J. 
pott,  p.  389. 
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or  allowed  to  aurrender  until  his  title  bad  been  substantiated 
bj  a  judicial  investigation.  ThTouIisii 

9. 

Pitt 
Kelly  and   R.  F.  Richards  now   shewed  cause.     Even    ^nd  another. 

if  copyholds  are  included  wilhin  the  purview  of  the  11 
Geo.  Ay  and  1  WilL  4,  c.  60,  which  is  doubtful,  this  Court 
has  no  jurisdiction  to  interfere.  The  application  assumes 
that  Sir  Henry  Baker  has  the  equitable  title;  but,  if  he  has, 
he  may  obtain  his  remedy  in  the  Court  of  Chancery,  which 
is  a  sufficient  answer;  if  Ire  has  not,  it  would  be  prepos- 
terous to  set  the  powers  of  this  Court  in  motion,  especially 
as  the  effect  of  the  rule  is  at  once  to  give  Sir  Henry  Baker 
the  legal  estate.  \^Litikdale  J.  Section  8  of  1 1  Geo.  4 
and  1  WilL  4,  c.  60,  which  gives  the  Court  of  Chancery 
power  to  appoint  a  trustee,  confers  no  jurisdiction  on  this 
Court,  and  we  clearly  have  not  the  machinery  to  carry  the 
objects  of  the  act  into  effect.]  Clearly  not ;  section  1£  of 
the  act  provides  expressly  for  a  case  of  this  kind,  when,  on 
account  of  the  length  of  time  which  shall  have  elapsed,  the 
title  of  the  person  claiming  a  conveyance  shall  be  doubtful, 
and  it  enacts  that  the  Lord  Chancellor  may  direct  a  bill  to 
be  filed  to  establish  the  right  of  such  party.  If  a  bill  had 
been  filed,  the  first  step  of  that  Court  would  have  been  to 
cause  the  lord  of  the  manor  to  come  before  them,  and  make 
him  a  party  to  the  suit.  The  case  contemplated  by  sect.  8 
is  one  in  which  the  facts  are  not  in  dispute  at  all,  and  all  that 
was  intended  was  to  enable  the  Court  of  Chancery  to  ap- 
point a  trustee,  when  a  party  entitled  could  not  make  a 
conveyance,  from  the  difficulty  of  discovering  who  the  exist- 
ing trustee  was.  Even  therefore  if  the  Court  had  jurisdic- 
tion it  would  not  interfere,  as  the  title  of  the  cestui  que 
trust  is  not  established.  If  copyholds  are  included  in  the 
act,  which  would  seem  not  to  be  the  case,  as  they  are  not 
included  by  name,  and  the  word  ''  surrender"  in  section  2 
appears  to  apply  to  leases  of  freehold  land  only ;  but,  even 
if  copyholds  are  included,  a  court  of  equity  may  ascertain 
who  the  cestui  que  trust  is,  and  carry  the  act  into  effect,  but 
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1839.  this  Conrt  will  oot  interfere.  It  will  be  observed  also  that 
the  rule  calls  upon  the  lord  to  accept  the  surrender  of  a 
person  who  has  not  been  admitted,  but  the  rule  at  common 
law  is,  that  the  surrender  of  a  party  not  admitted  is  a  nullity. 

Cresiwell  and  Wkailey,  contrjk.  This  is  a  remedial  sU- 
tute,  and  therefore  the  Court  will  give  eiFect  to  it.  There 
can  be  no  donbt  that  copyholds  are  included,  for  the  inter- 
pretation  clause  (s.  2)  enacts,  that  the  provisions  shall  extend 
to  land  or  real  property  of  whatever  teaurt,  and  the  4  8c  5 
WiU.  4f,  c.  23,  which  is  in  pari  materi&y  includes  copyholds 
nominaiim.  The  evil  to  be  remedied  applying  to  copy^ 
holds  as  strongly  as  to  freeholds,  a  construction  will  not  be 
adopted  to  exclude  the  former,  in  order  to  preserve  ceruin 
rights  of  forfeiture  in  the  lord,  which  are  not  fiivoured  at 
law.  If  the  objection  made  by  the  lord  now  is  to  prevaiU 
although  he  has  only  seized  the  land  quousque,  he  may  kee^ 
it  for  ever.  The  question  is,  whether,  as  the  Court  (f 
Chancery  has  ascertained  that  no  heir  is  to  be  found  and 
has  substituted  an  heir,  this  Court  will  not  lend  its  aid  to 
carry  the  act  into  execution.  It  is  said  that  the  Master  of 
the  Rolls  might  have  ordered  Mr  Goodrich  to  be  admitted, 
but  he  could  not,  for  having  directed  a  surrender,  be  was 
functus  officio.  [Li/tledak  J .  The  Master  of  the  Rolla  has 
the  same  power  at  common  law  to  order  an  admittance  as 
this  Court.]  Under  this  statute  be  has  no  such  power.  If 
the  real  heir  applied  to  this  Court  for  a  mandamus,  it  wcMild 
be  granted  to  him.  Why  then,  as  there  is  a  bates  factus 
by  the  Court  of  Chancery  under  this  act,  should  it  be  rc^ 
fused  to  him  ?  This  view  gets  rid  of  the  objection  made 
as  to  the  application  being  to  accept  a  surrender,  and  not 
for  an  admittance,  because  an  heir  does  not  need  admittance 
to  make  a  surrender.  Com.  Dig.  Co|>yhold  (6.  l),and  tfae 
lord  received  no  damage  thereby,  as  the  surrenderee  maat 
be  ad;nitted,  and  then  the  lord's  fine  is  payable.  The  order 
of  tli^  Court  of  Chancery  is  in  th^  nature  of  a  decretal  order» 
and  must  be  taken  to  have  been  made  on  due  investigalaoD 
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of  the  facto.     [Idnledale  J.   It  is  not  for  the  Court  of        i890. 

Cbaocery  to  Mcertain  who  ihe  heir  is,  that  is  a  fact  Mrhich 

should  be  found  by  the  homage.]     That  may  be  necessary  JJ 

in  order  to  enable  the  lord  to  seize  quousqut,  but  section  8,     -^  Mwlhtr 

which  is  the  foundation  of  these  proceedings,  and  which 

authorises  the  Court  of  Chancery  to  make  an  order  when  it 

shall  not  be  known  who  is  the  heir  of  the  last  trustee,  does 

not  limit  that  Court  to  ascertain  the  facts  through  the  me** 

dium  of  the  homage  only.    It  is  said  that  a  bill  should  have 

been  liled  under  sect.  12,  to  establish  the  claimant's  rights 

but  the  answer  is,  that,  if  the  Master  of  the  Rolls  bad 

thought  it  necessary  he  would  have  directed  such  a  proceed-' 

ing.     As  a  court  of  competent  jurisdiction  has  substituted 

Mr.  Goodrich  for  the  real  heir,  it  seems  impossible  to  dis^ 

tinguish  this   application   from  the  usual  one  of  an  heir 

asking  the  assistance  of  this  Court  to  obtain  his  rights. 

Lord  Denman  C.J. — This  is  an  application  to  the 
Coart  to  carry  into  effect  the  1 1  Geo.  4  and  I  WilL  4,  c.60, 
section  8  of  which  enacts,  ''  that  where  any  person  seised 
of  any  land  upon  any  trust  shall  be  out  of  the  jurisdiction 
of,  or  not  amenable  to  the  process  of  the  Court  of  Chan** 
eery,  or  it  shall  be  uncertain,  where  there  were  several 
trustees,  which  of  them  was  the  survivor,  or  it  shall  be 
ancertain  whether  the  trustee  last  known  to  have  been  seised 
u  aforesaid  was  living  or  dead,  or  if  known  to  be  dead^ 
it  shall  not  be  known  who  is  his  heir,"  then,  and  in  certain 
other  cases  there  specified,  '*  it  shall  be  lawful  for  the  Court 
of  Chancery  to  direct  any  person,  whom  such  Court  may 
think  proper  to  appoint  for  that  purpose  in  the  place  of  the 
trustee  or  heir,  to  convey  such  land  to  such  person,  and  in 
such  manner  as  the  said  Court  shall  think  proper."  Now, 
it  is  ciwtended,  that  the  Court  of  Chancery  has  discovered 
who  is  ^  heir,  or  at  least  has  appointed  a  person  in  his 
pkce,  for  the  purpose  of  discharging  his  trusts,  under  the 
power  wUcb  that  Court  has  to  make  such  appointmento,  in 
order  that  proper  conveyances,  where  necessary,  should  be 
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1839.  effected.  Section  2,  which  is  the  interpretation  clause, 
enacts  that  the  provisions  of  the  act  shall  extend  to  land  of 
whatever  tenure;  and  it  is  contended  that  those  terms  ex- 
■iid^"^h  pJ*i"^d  ^y  a  subsequent  statute  clearly  include  copyhold 
landS|  and  therefore  that  a  statutory  power  is  given  by  this 
act  to  direct  surrenders  and  admittances  to  copyhold  lands 
where  necessary.  But,  supposing  that  to  be  so,  I  cannot 
discover  why  the  Court  of  Chancery  should  not  make  the 
order  now  applied  for,  as  the  express  object  of  section  8  is 
that  a  person  should  be  appointed  in  order  to  make  con- 
veyances. If  surrenders  of  copyholds  are  included  in  that 
term,  that  Court  must  have  full  and  express  pow*er  to  carry 
the  section  into  effect.  It  seems  to  me,  therefore,  that  it  is 
not  for  this  Court  to  interfere  in  an  incidental  part  (as  it 
were)  of  the  suit,  which  is  before  the  Court  of  Chancery, 
but  that  we  ought  to  leave  that  Court  to  make  all  such 
orders  as  are  necessary  for  carrying  into  effect  section  8  in 
all  cases  where  they  have  thought  right  to  appoint  a  person 
as  a  substituted  heir.  I  do  not  think  it  necessary  that 
power  to  make  such  orders  should  be  expressly  given  to 
that  Court,  for,  when  the  statute  enabled  them  to  substitute 
an  heir,  for  the  purpose  of  carrying  trusts  into  effect,  it 
must  be  implied  that  they  had  also  the  incidental  power  of 
directing  such  conveyances  as  should  be  found  necessary 
for  the  trust.  But  if  it  were  necessary  I  think  under  the 
clause  enabling  them  to  direct  a  couveyance  express  power 
is  given  to  make  such  an  order  as  is  now  asked  for  from 
this  Court.  We  think,  therefore,  that  we  ought  to  leave 
the  matter  to  a  jurisdiction  much  more  competent  to  inquire 
than  ourselves,  and  where  the  different  conflicting  interests 
may  be  thoroughly  investigated. 

LiTTLBDALE  J. — It  IS  much  to  be  regretted  that  this 
Court  has  ever  interfered  by  mandamus  to  direct  admit- 
tances to  copyholds,  which  is  a  practice  that  has  grown  up 
only  of  late  years.     The  first  instance  in  which  the  power 
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is  recognized  is  in  Rex  v.  Rennett  {a),  where  the  Court  held         1839. 

that  in  a  proper  case  they   would  compel  the  lord  of  a      *^^^^ 

manor  to  admit  a  copyholder,  and  in  a  previous  case.  Rex  v. 

V.  The  Borough  of  Midhurst  (A),  the  Court  of  King's  Bench    ^^^^'^"1,^^ 

had  granted  a  mandamus  to  the  homage  to  present  certain 

conveyances,  which  amounted  perhaps  to  the  same  thing* 

But  it  seems  to  me  the  Court  of  Chancery  has  the  original 

jurisdiction  over  these  matters.     It  was  formerly  a  doubt, 

as  appears  by  Striven  on  Copyholds,  whether  the  lord  of  a 

manor  could  be  compelled  to  accept  a  surrender,  but,  on 

reading  the  different  cases  he  cites^  I  feel   no  doubt  that 

he  can,  and  that  the  Court  of  Chancery  is  the  proper  court 

to  be  applied  to,  on  their  original  jurisdiction.     That  Court 

is  a  much  fitter  tribunal  to  investigate  these  matters,  and  to 

ascertain  whether  they  would  compel  the  lord  of  the  manor 

to  accept  this  surrender.     This  very  case  is  one  of  much 

difficulty,   and   requires  investigation.      The  lord  of  the 

manor  has  no  means  of  ascertaining  what  the  title  of  Sir 

Henry  Baker  is,  who  is  a  complete  stranger  to  him,  and  he 

has  himself  been  in  possession  of  the  land  for  eighteen  or 

nineteen  years.     On  the  whole  it  appears  to  me  that,  as  the 

application  is  novel,  it  is  much  better  to  leave  the  matter  to 

the  Court  of  Chancery* 

Patteson  J. — The  ground  of  the  present  application  is 
that  we  are  asked  to  consider  Mr.  Goodrich  as  the  heir-at- 
law  of  the  last  trustee ;  if  he  is  not  to  be  so  considered,  we 
clearly  have  no  power  to  interfere.  It  is  only  in  recent 
times  that  this  Court  has  esercised  the  power  which  it  al- 
ways possessed  of  compelling  the  lord  of  a  manor  to  admit 
a  tenant,  but  it  never  has  compelled  a  surrender  to  be  ac- 
cepted, except  from  the  tenant  last  on  the  rolls,  or  from  his 
heir.  Now  it  may  be  conceded  that  accepting  a  surrender 
from  Mr.  Goodrich  would  not  have  the  effect  of  putting  any 
one  in  possession,  because  it  is  undoubted  that  an  heir  may 

(a)  2  T.  R.  197.  (6)  1  Wih.  283. 


CASES  IN  TH£  QUE£N  S  BENCH, 

sarrender  before  admissiony  »nd  therefore,  if  Mr.  Goodrich 

18  to  be  looked  upou  as  heir,  his  surrenderee  would  have  to 

0.  pay  the  same  fine  and  observe  the  same  rules  on  admittance 

,^'^^^        as  any  other  tenant,  and  therefore  the  lord's  rights  would  be 
and  another.  .  .  " 

preserved.     But  the  difficulty,  which  I  confess  I  feel,  is, 

to  consider  Mr.  Goodrich  as  the  heir-at-law.  If  he  is  so, 
it  is  by  the  operation  of  the  i  1  Geo.  4  and  I  IfiU.  4,  c.  60, 
s.  S,  which  applies  to  trusts  only,  and  to  matters  under  the 
exclusive  jurisdiction  of  courts  of  equity,  and  that  makes 
it  difficult  for  this  Court  to  interfere  at  all.  That  section 
does  not  give  the  person  appointed  the  legal  estate  abso- 
lutely, but  only  enables  him,  under  the  order  of  the  Court 
of  Chancery,  to  convey  in  such  manner  as  that  Court  shall 
think  proper.  But,  unless  we  can  say  that  the  effect  of 
these  words  is  to  give  biro  the  legal  estate  absolutely,  we 
clearly  have  no  power  to  interfere.  The  party  is  not  with* 
out  a  remedy,  because  the  Court  of  Chancery  has  the  same 
compulsory  power  that  we  have,  supposing  us  to  have  the 
power  at  all. 

Williams  J. — ^The  question  is,  whether  any  case  has 
been  made  out  for  the  interference  of  this  Court  ?  I  think 
there  has  not,  for  the  act  creates  a  special  jurisdiction  in 
the  Court  of  Chancery,  and,  even  if  that  be  not  expressly 
given  in  terms  or  impliedly,  there  is  the  original  jurisdiction 
of  that  Court,  which  ia  capable  of  affording  a  more  perfect 
remedy  than  can  be  obtained  in  this  Court 

Rule  diacharged. 
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Earle  V.  Browne.  Tfttcrtdoy, 

May  SOa. 
OlR  W.  W,  Folleit,  to  Trinity  term  latt,  had  obtained  a  In  1835  the 

rule  calling  upon  the  plaintiff  to  shew  cause  why  the  annuity  ^J^q"^"  ^  ^^^^ 

deeds  of  the  ISth  February,  1835»  and  the  6tb  May,  1837,  plaintiff  an 

together  with  a  warrant  of  attorney  and  a  judgment  thereon,  iso/!*with 

and  a  power  of  attorney  given  by  the  defendant  to  the  plain-  »  warrant  of 
•/r  •••  .        ,  .         ^1,^1         attorney  to 

tiff,  empowering  bim  to  receive  the  pensuon  of  the  defendant  confess  jadg- 

of  500/.  per  annum,  and  all  other  deeds  given  to  secure  the  '"f"^'  ^"^  . 
\  .  ,  °  other  secun- 

said  annuities  should  not  be  set  aside.  ties.    Judg- 

By  the  affidaviu,  on  which  this  rule  was  obtained,  it  ^n^^ered^p, 

appeared  that  the  defendant  in  February,  1835,  in  consi-  and  all  the 

deration  of  1£00/,  granted  the  plaintiff  an  annuity  of  180/.,  enrolled  under 

aod  assigned  a  pension  of  500/.  granted  to  him  by  govern.*  53  Geo,  3, 

ment  as  compensation  for  the  loss  of  the  oiBce  of  cocket  Maj,  1837, 

writer  at  the  Custom-house.     In  the  year  1837,  the  de-  another  deed 

''  was  executed 

Cendant  applied  to  the  plaintiff  to  reduce  the  amount  of  the  by  the  plaintiff 

above  annuity,  which  the  plaintiff  consented  to,  and  on  the  by^^^h^i^^ 
8lh  May,  1837.  a  further  deed,  dated  6th  May,  1837»  was  plaintiff  co- 
executed  by  the  defendant  and  by  the  plaintiff,  by  which  except  an  an- 

the  plaintiff  covenanted  with  the  defendant  to  accept  an  nuitjof  150^ 

.        i.  t   .     ..         i.    1      ^  •        *.    «^i  1  in  lieu  of  the 

annnity  of  150/.  m  heu  of  the  former  annuity  of  180/.,  and  former  annoi- 

tbe  defendant,  in  consideration  of  aoch  reduction,  covenanted  ^^'„^"^eriition 
not  to  redeem  the  said  annuity  before  the  10th  April,  184£,  thereof  the 
and  it  was  declared  by  the  deed  that  the  securities  of  the  coventm^ 
13th  February,  1835^  for  the  annuity  of  180/.  should  be  not  to  redeem 
the  securities  for  the  annuity  of  XoOL,  in  the  same  nuumer  forfive  years, 
as  if  the  aaid  annuity  of  150/.  had  been  granted  by  the  ^"^.^^J?^ 
securities  of  13th  February,  1835.    The  affidavito  then  set  the  deed  that 
out  the  memorial  of  the  annuity  deeds  of  February,  1835,  J^^h^^jji^jy 
and  stated  that  no  aaemorial  of  the  deed  of  the  6th  May,  of  1835 
1837,  had  been  enrolled.  LTurities  for 

Othef  objections  were  raised  on  the  affidavils,  rdaling  lo  the  annuity 
the  cdsaideratioQ  being  withheld,  which  it  is  not  necessary  Held,  that  tlie 

further  ta  oaanten.  ^^J"^  ^^^ 

ought  to  have 

been  enrolled,  and  in  default  thereof  the  Court  ordered  the  deed  of  1837  and  ail  the 

securities  of  1835  to  be  set  aside. 
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183Q.  Erie  (with  whom  was  Miller)  now  shewed  cause.    The 

objection,  that  a  memorial  should  have  been  made  of  the 
deed  of  May,  1837>  cannot  be  supported.  The  53  Geo.  3, 
c.  141,  s.  2,  requires  a  memorial  of  the  date  of  every  deed 
whereby  an  annuity  shall  be  granted,  with  the  pecuniary 
consideration  and  names  of  witnesses;  but  the  deed  of  May, 
1837»  was  not  the  grant  of  an  annuity,  it  was  a  mere  cove- 
nant to  accept  a  smaller  sum  than  the  annuity  originally 
granted  in  1835.  It  has  been  often  held,  that  an  instru- 
ment operating  by  way  of  further  charge  need  not  be  en- 
rolled, thus  in  Jston  v.  Gwinnell{a),  where  the  grantor 
granted  two  annuities  which  were  duly  enrolled,  and  after- 
wards granted  another  annuity  to  the  same  party,  by  which 
he  further  secured  the  two  first  annuities,  it  was  held  that 
the  memorial  of  the  last  annuity  need  not  notice  the  fur- 
ther securities  given  for  the  first.  It  would  be  a  rigid  con- 
struction of  the  act  to  apply  the  words  to  a  case  like  the 
present;  especially  as  sect.  10  exempts  from  the  neces- 
sity of  enrolment  all  cases  where  the  consideration  is  not 
pecuniary,  for  it  is  manifest  the  consideration  of  this  an- 
nuity was,  that  it  should  not  be  made  redeemable  for  five 
years. 

Kellif  (with  whom  was  A.  Dowling)  contrsl.  It  is  not 
disputed  that  the  grantor  of  an  annuity  may  give  as  maaj 
further  charges  as  he  pleases,  and  that  such  additional 
securities  need  not  be  enrolled,  but,  in  the  present  case,  the 
defendant  granted  a  fresh  annuity  of  150/.  in  May,  1837, 
of  which  there  ought  to  have  been  a  proper  memorial.  If 
this  transaction  were  not  to  be  held  an  entirely  new  contract 
the  object  of  the  act  might  be  entirely  defeated,  for  parties 
might  execute  deeds  for  the  grant  of  an  annuity  of  a  certain 
kind,  which  might  be  enrolled,  and  afterwards  by  an  in- 
dorsement on  the  back,  or  a  fresh  deed,  create  a  diflfereut 
annuity  altogether.  The  act  requires  the  annual  sum  to  be 
paid  to  be  enrolled.      What  is  the  annual  sum  payable 

(a)  3  Yoonge  &  J.  136. 
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here?  Clearly  150/.,  and  the  Court  might  have  been  asked 
to  enforce  its  process  to  obtain  the  payment  of  that  sum. 
The  consideration  for  the  annuity  was  the  money  previously 
advanced,  not  the  clause  as  to  the  redemption,  which  was 
only  the  consideration  for  the  grantee's  consent  to  take  a 
less  sum.    (He  was  then  stopped  by  the  Court.) 
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Lord  Denman  C.J. — 1  think  there  is  no  doubt  that 
there  should  have  been  a  memorial  of  the  fresh  transaction. 
Unless  an  enrolment  were  made  of  a  deed  like  the  present, 
the  act  might  be  defeated  altogether  in  the  mode  noticed  in 
argument.  Section  10  appeared  at  first  to  raise  some 
doubt,  whether  this  is  a  case  in  which  the  consideration 
was  of  the  nature  to  require  enrolment,  but,  on  considering 
the  clause  attentively,  it  does  not  appear  applicable  to  the 
present  case.  I  think  therefore  that  we  are  bound  to  set 
aside  the  annuity  deeds,  for  the  second  deed  of  the  6th  May 
is  the  real  transaction. 

LiTTLEBALB  J. — If  onc  annuity  be  substituted  for 
another,  there  should  be  a  memorial  of  the  substituted 
annuity  as  well  as  the  first. 

Patteson  J. — On  this  application  the  deeds  of  the  last 
annuity  only  should  be  set  aside,  for  the  first  deeds  were 
properly  enrolled,  and  therefore  will  stand  good. 

Keliy.  The  application  is  to  set  aside  all  the  deeds. 
The  old  securities  are  made  securities  for  the  new  annuity, 
if  the  new  annuity  fails,  all  the  securities  must  fail  also. 
Those  securities  are  expressly  given  to  secure  an  annuity 
which  is  not  valid  at  law,  the  defendant  therefore  is  not 
bound  to  wait  till  execution  is  issued  upon  such  securities, 
bat  may  come  at  once  to  the  Court  and  apply  to  set  aside 
the  judgment.     [^Pattesoni.   Hammond  v.  Foster  {a)  cer- 


(fl)  5  T.  R,  635. 


396 


1839. 


CASES  IN  THE  QUEEN  S  BENCH, 

tainly  appears  in  your  favour.]  There  an  annuity  after 
having  been  duly  enrolled  was  redeemed,  and  afterwards 
Uie  deeds  were  given  as  a  security  of  a  fresh  loan  of  money, 
but  were  not  enrolled,  and  the  Court  set  aside  the  annuity 
and  ordered  all  the  deeds  to  be  cancelled,  although  there 
was  no  objection  to  the  original  transaction.  The  reason 
is  this,  the  Court  will  look  to  see  if  the  object  of  the  act 
is  complied  with,  and  will  take  care  that  the  Biemorial  shall 
give  the  information  required  of  the  real  transaction. 


Lord  Dbnman  C.J. — You  have  satis6ed  us  that  ail  the 
deeds  must  be  cancelled.  If  a  fresh  agreement  is  come  lo 
between  the  parlies,  the  whole  transaction  must  be  regis- 
tered as  it  was  then  iaiended  to  subsist  between  the  parties. 

LiTTLEDALE,  Pattbson,  and  Williams  Js,  cod* 
curred. 

Rule  absolute. 


Mondayy 
June  Zrd. 

1.  A  denial 
by  parol  of  a 
landlord's 
title  does  not 
incur  a  for- 
feitare  of  a 
lease  for  years. 

2.  A  demise 
in  ejectment 
laid  on  a  day 
CD  which  the 
forfeiture  of  a 
lease  was  in- 
curred, to 
commence 
from  two  days 
previous^  is 
good. 


Doe  on  the  demises  of  Graves  and  another  v.  Wells 
and  Trowbridge. 

Ejectment  for  cottages  at  Donhead  St.  Mary,  in  tbe 
county  of  Wilts,  on  demises  of  the  17th  October,  1836,  lo 
commence  from  the  previous  idth  October.  At  tbe  trial 
before  Patteson  J.  at  the  Wiltshire  summer  assizes  1837i  the 
following  facts  appeared.  The  ejectment  was  brought  to 
recover  a  dweiling-house  occupied  by  the  defendant  WelU, 
and  two  tenements  occupied  by  tenants  of  the  defendant 
Trowbridge,  These  premises  had  originally  formed  one 
tenement*  belonging  to  Lord  Arundel  of  Wardour,  which 
by  a  lease  dated  5th  June,  17899  had  been  demised  by  him 
to  one  William  Scott  for  a  term  of  99  years,  if  three  per* 
sons  therein  named  should  so  long  live,  at  the  annual  rent 
of  6d.  One  of  the  lives  was  proved  to  be  in  being  at  the 
time  of  the  trial.     The  reversion  in  fee  of  this  tenement. 
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which  had  been  coDverted  by  Scott  into  distinct  dwellings, 
was  purchased  by  Graves,  the  plaintiff,  in  1823.    At  the         ^^^ 
time  of  the  purchase  Scott  was  dead,  and  the  premises  had  d. 

come  to  his  two  graod^daughters,  who  were  married  to    m,d^o"er 
the  defendants.    The  plaintiff  proved  that  the  defendant  «. 

WelU  had  paid  Dr.  Graves  Is.  for  two  years  quit  rent,  due  ^^  another, 
at  Michaelmas  1825,  and  relied  upon  a  subsequent  dis- 
claimer of  his  title  as  a  forfeiture  of  the  terns.  He  proved 
an  application  to  the  defendant  WeUs  for  the  quit  rents 
dae  at  Michaelmas  1836,  and  a  refusal  by  him  to  pay  any, 
WeUs  stating  that  the  property  was  his  own.  On  the 
defendant  Trowbridge  being  applied  to  by  Graves  at  the 
same  period  for  hia  quit  rent,  as  an  acknowledgment  of  the 
tenancy,  he  said,  that  he  would  ''  be  damned  "  if  he  would 
pay,  that  it  was  his  freehold,  and  that,  if  he  caught  Groves 
or  any  one  else  there,  he  would  shoot  him.  This  dis- 
cbumer  waa  made  on  the  17th  October,  1836.  The  counsel 
for  the  defendant  contended,  that  a  parol  disclaimer  could 
not  operate  as  a  forfeiture  of  an  existing  lease»  and  also  that, 
IS  this  disclaimer  was  made  ou  the  17tb  October,  the  demise 
being  laid  on  that  day  to  commence  from  the  previous 
15th  October,  could  not  be  supported.  His  lordship  was 
of  opinion,  that  if  a  tenant  under  a  lease^  on  being  applied 
to  for  rent,  denied  his  landlord's  title  and  claioied  to  hold 
the  demise  as  his  own  property,  it  was  not  a  for£eitu«-e  of 
the  lease,  but  on  being  pressed  with  some  authorities  to  the 
contrary,  he  directed  the  jury  to  find  a  verdict  for  the  plain* 
tiff  against  the  defendant  Trowbridge  {a),  reserving  both 
points  for  the  defendant. 

A  rule  nisi  having  been  obtained  by  Crowder  in  the 
ensuing  Michaelmas  term  for  a  new  trial,,  or  a  nonsuit, 

Erie  and  Barstow  now  shewed  cause.  The  objection, 
as  to  the  day  of  (he  demise  being  laid  on  the  same  day  on 
which  the  disclaimer  was  made,  is  answered  by  Roe  v, 

(a)  The  defendant  Wells  did  not  appear  on  the  consent  rule. 
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Hersey  (a),  where  the  lessor  of  the  plaintiff  claiming  by 
descent  from  his  ancestor,  who  died  on  the  1st  of  Jantiary 
at  five  o'clock  in  the  morning,  had  laid  the  demise  in  his 
ejectment  on  the  same  day,  and  the  Court  held,  that  though 
for  some  purposes  there  was  no  fraction  of  a  day,  yet  that 
was  a  fiction  in  law,  which  was  never  to  be  resorted  to, 
when  any  injury  to  the  parties  accrued,  and  that  the  matter 
of  fact  should  overturn  the  fiction  in  order  to  do  justice. 
Doev.  CavDdor{b)  may  perhaps  be  relied  upou  to  shew 
that  the  disclaimer  ought  to  be  before  the  day  of  the 
demise,  whereas  here  the  demise  was  to  take  effect  from 
the  15th  October,  but  in  Roe  v.  Heney{d)  also  the  demise 
was  on  the  1st  January,  to  hold  from  the  3l8t  December 
last  past.  [Lord  Denman  C.  J.  We  think  that  case  is  io 
point.] 

II.  With  regard  to  the  disclaimer  itself,  the  law  is  laid 
down  clearly  in  4  Bac.  Abr.  884  (7tli  ed.)  '*  that  any  act  of 
the  lessee  by  which  he  disaffirms  or  impugns  the  title  of 
his  lessor  occasions  a  forfeiture  of  the  lease.  For  to  every 
lease  the  law  tacitly  annexeth  a  condition,  that,  if  the  lessee 
do  any  thing  that  may  impair  the  interest  of  his  lessor,  the 
lease  shall  be  void,  and  the  lessor  may  re-enter.  Indeed, 
every  such  act  necessarily  determines  the  relation  of  land- 
lord and  tenant;  since  to  claim  under  another,  and  at  the 
same  time  to  controvert  his  title,  to  hold  under  a  lease, 
and  at  the  same  time  to  destroy  the  interest  out  of  which 
the  lease  ariseth,  would  be  the  most  palpable  inconsis- 
tency." On  this  principle  it  was  held,  in  Doe  v.  J7yiin(c), 
that  where  a  tenant  of  a  term  of  years  delivered  up  posses- 
sion of  the  premises  and  of  the  lease,  in  fraud  of  his  land- 
lord, to  another  party  claiming  title,  it  was  a  forfeiture  of 
the  term,  and  Lord  Lyndhurst  C.  B.  said,  *'  if  a  tenant  sets 
up  a  title  hostile  to  that  of  his  landlord,  it  is  a  forfeiture 
of  his  term,  and  it  is  the  same  if  he  assists  another  person 
to  set  up  such  a  claim."     Lord  Redesdale  lays  down  the 


{a)  3WiU.274. 

(6)  IC.  M.  &R.398. 


(c)  1  C.  M.  &  R.  137. 
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same  proposition  in  Hovenden  v.  Lord  Annesley  {a),  and 
considers  it  as  undoubted  law.  There  are  several  cases 
which  deride  that,  when  there  has  been  a  disclaimer,  it 
operates  as  a  waiver  of  a  notice  to  quit,  the  principle  being 
that  such  a  disclaimer  works  a  forfeiture ;  Throgmorton  v. 
Whelpdak{b).  Doe  v.Grubb(jci),  Doe  s.Frowd{d).  [Lit- 
tledale  J.  In  Com.  Dig.  Forfeiture  (A  5),  the  instances 
are  collected  where  acts  of  the  tenant  amount  to  a  forfei- 
ture, but  there  is  no  case  of  a  mere  parol  disclaimer  having 
that  effect.]  That  will  be  the  argument  on  the  other  side, 
but  there  is  no  ground  for  such  a  distinction.  It  is  cer- 
tainly laid  down  in  Co.  Lit,  251  a,  that  a  forfeiture  may  be 
made  by  alienation  either  in  pais  or  by  matter  of  record, 
and,  in  enumerating  the  modes  of  alienating  by  record,  he 
states  that  an  attornment  of  record  to  a  stranger  is  a  for- 
feiture, but  that  an  attornment  in  pais  is  not.  But  this 
distinction  is  clearly  contrary  to  the  decided  cases :  Doe 
V.  Sutherland {e)\  and  is  unsupportable  on  principle,  for 
what  difference  can  there  be  between  pleading  an  attorn- 
ment to  a  stranger  and  acknowledging  his  title  before  100 
people?  It  is  clear  that  any  act  done  by  the  tenant  in 
derogation  of  the  landlord's  title  works  a  forfeiture ;  as  in 
Lord  Dormer*s  ejectment  (f),  where  it  was  held  that  a  feoff- 
ment by  a  termor  was  a  forfeiture,  although  the  term  had 
been  assigned  to  a  trustee  with  a  view  to  provide  against 
forfeiture.  In  Doe  v.  Stanion  (g)  Parke  B.  commented  on 
the  rule  laid  down  in  Throgmorton  v.  Whelpdale  (6),  and 
Doe  v.  Williams  (A),  as  to  the  cases  where  notice  to  quit  is 
waived,  viz.  where  the  tenant  has  attorned  to  some  other 
person  or  done  some  other  act  disclaiming  to  hold  as  tenant 
to  the  landlord;  and  he  observed,  *'  this  rule  is  too  narrow, 
and  from  subsequent  cases  it  does  not  appear  to  be  neces- 
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(a)  2Sch.  &Lef.  6^5. 

(b)  Bull.  N.  P.  96  a. 

(c)  10  B.  &  C.  816;   S.  C.  5 
Mann.  &  R.  6G6. 

(d)  4  Bing.  557.       • 
VOL.  II. 


(e)  4  A.  &  E.  784. 
(/)  3  B.  &  C.  399  n. 
(g)  1  M.&W.695. 
(A)  Cowp.  622. 
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sary  that  any  act  should  be  done,  as  distinguished  from  a 
verbal  disclaimer;  a  disavowal  by  the  tenant  of  the  holding 
under  the  particular  landlord,  by  words  only,  is  sufficient." 
If  a  solemn  disclaimer  by  parol  does  not  cause  a  forfeiture 
of  the  lease,  great  hardship  is  thrown  upon  the  landlord, 
for  it  may  be  repeated  by  the  tenant  constantly  during  a 
long  term,  and  at  the  end  of  that  time  the  landlord  may  be 
met  by  a  body  of  evidence  to  shew  that  the  fee  is  in  the 
tenant.  [Littledale  J.  He  may  at  any  time  distrain  or  bring 
an  action  for  the  rent  during  the  term.]  He  ought  not 
to  be  driven  to  that.  Another  distinction  perhaps  may  be 
attempted,  viz.  that  in  the  present  case  there  is  a  lease  for 
years,  and  therefore  that  a  parol  disclaimer  is  not  sufficient, 
even  if  it  might  be  in  the  case  of  a  lease  from  year  to  year ; 
but  there  is  no  ground  for  the  distinction.  Some  leases 
are  required  to  be  in  writing  by  the  Statute  of  Frauds,  and 
so  must  every  surrender  of  a  lease,  but  that  act  has  left 
the  law  of  forfeiture  as  it  was.  On  the  same  ground  any 
disclaimer  by  a  copyholder  works  a  forfeiture,  and  both 
with  regard  to  freeholds  and  copyholds  the  same  principle 
operates,  that  the  law  will  not  allow  the  tenant  in  any 
manner  to  weaken  his  landlord's  title.  In  Sir  John 
BrauPKhes*  case  {a)  it  nppevivs  that  any  wilful  refusal  by  a 
copyholder  to  come  to  his  lord*8  court  is  a  forfeiture.  It 
was  even  attempted,  as  appears  by  a  case  cited  in  Anony- 
mous (6),  to  make  the  nonpayment  of  rent  by  a  copyholder 
a  forfeiture,  but  it  was  held  that  the  denial  should  be 
wilful  to  have  that  effect,  which  is  all  that  is  now  con- 
tended for.  The  only  reason  why  forfeiture  by  matter  of 
record  occurs  so  much  more  frequently  in  the  old  books, 
is  that,  in  former  times,  terms  were  generally  for  life,  and 
tenancies  for  years  were  seldom  created. 


Crowder  and  Butt,  contri.     I.  This  is  the  first  time  in 
which  it  has  been  sought  to  make  a  mere  parol  disclaimer 

(a)  1  Leon.  104.  (6)  Godb.  149, 
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work  a  forfeiture.  The  cases  which  have  been  relied  on 
are  the  ordinary  cases,  where  a  disclaimer  has  been  held  to 
dispense  with  notice  to  quit,  but  such  cases  are  not  con- 
nected with  forfeiture  at  all,  though  the  expression  has 
been  loosely  used  in  some  of  them.  The  doctrine  on 
which  they  proceed  is  that,  when  a  tenant  sets  himself  up 
hostilely  to  his  landlord,  he  is  not  entitled  to  the  benefit  of 
the  rule  as  to  notice,  which  the  Court  has  laid  down  for 
the  protection  of  tenants.  Forfeiture,  on  the  other  hand, 
arises  from  the  rigid  principles  of  the  feudal  law,  and  is 
not  to  be  carried  further  than  those  principles  require.  In 
none  of  the  books  is  it  laid  down  that  a  mere  disclaimer 
by  parol  operates  a  forfeiture,  but  in  all  of  them  the  dis- 
tinction is  pointed  out  between  a  disclaimer  of  record,  and 
bj  words  only.  The  ground  of  the  former  only  being  a  for- 
feiture is  founded  on  the  strict  doctrine  of  estoppel.  Thus, 
in  A  Bac.  Abr.  884(a),  (Leases  and  Terms  for  Years)  it  is 
said,  that  an  alienation  in  pais  by  the  tenant  incurs  a  forfei- 
ture, but  that  it  must  be  a  complete  alienation,  and  that  there- 
fore a  feoffment  without  livery  is  insufficient.  But  surely  a 
feoffment  by  a  tenant  is  as  strong  a  denial  of  his  landlord's 
title  as  is  to  be  found  in  the  present  case.  So  also  in 
3  fiac.  Abr.  196(a),  (Estates),  the  necessity  of  a  denial  of 
the  landlord's  title  being  on  record,  in  order  to  cause  a 
forfeiture,  is  insisted  on,  *'  all  other  denials,  that  might  be 
used  by  great  lords  for  trepanning  their  tenants,  and  for  a 
pretence  to  seize  their  estates,  by  our  laws  were  rejected." 
In  Co.  Lit.  252  a,  the  same  distinction  is  pointed  out. 
[LittledaU  J.  In  10  Vin.  Abr.  382,  Estate,  (H  b)  pi.  24,  it 
appears  that  in  a  writ  of  waste  the  tenant  claimed  fee,  and 
it  was  found  against  him,  and  that  he  had  only  an  estate  for 
life,  and  yet  it  was  no  forfeiture,  and  Modes  J.  said,  that 
**  the  tenant  shall  not  forfeit  his  estate  in  any  action  by  claim- 
ing of  the  fee  simple  hut  in  vl  quid  juris  clamat.**  Therefore, 
it  is  not  even  in  all  cases  of  denial  of  title  by  record  that  a 

(o)  nh  ed. 
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forfeiture  is  incurred.  Lord  Dennum  C.J.  What  do  you 
say  to  the  case  of  Doe  v.  F/ynm  (a)  f]  There  an  act  was 
done  by  the  tenant  who  ga? e  up  the  lease  and  possession 
in  fraud  of  his  landlord.  It  may  be  doubted  also  whether 
that  case  can  be  supported,  for  the  distinction  between  a 
disclaimer  of  a  landlord's  title  in  pais,  or  by  matter  of 
record,  and  the  cases  on  the  subject,  were  not  brought  to 
the  attention  of  the  Court. 


Lord  Denman  C.  J. — I  think  Doe  ▼•  Ffynn  (a)  is  dis- 
tinguishable on  the  ground  pointed  out,  viz.  that  it  turned 
upon  the  fraud  of  the  tenant.  If  that  case  proceeds  any 
further,  I  am  not  prepared  to  say  that  it  can  be  sustained. 
All  the  other  cases  in  the  books  of  forfeiture  by  disclaimer 
have  been  by  matter  of  record.  In  the  cases  where  notice 
has  been  held  to  be  dispensed  with,  the  word  forfeiture 
has  been  rashly  used,  for  in  them  no  forfeiture  of  estate  is 
incurred,  but  proof  of  the  denial  by  the  tenant  of  his  land- 
lord's title  is  considered  evidence  of  the  tenancy  having 
been  put  an  end  to  by  the  parties.  None  of  the  cases 
come  up  to  the  present,  and  I  feel  strongly  the  danger  of 
putting  an  end  to  the  relation  of  landlord  and  tenant  by  a 
mere  parol  deiiial  of  title. 

LiTTLEDALE  J. — If  in  point  of  law  the  relation  of  land- 
lord and  tenant  might  be  put  an  end  to  by  parol,  I  do  not 
think  we  could  well  look  at  the  consequences.  But  I  do 
not  think  a  parol  disclaimer  is  sufficient.  In  the  vast 
number  of  cases  collected  in  Vin.  Abr.  Estate  (H  b) 
(I  b),  there  is  not  one  where  an  allusion  is  made  to  a 
forfeiture  being  created  by  parol.  In  the  case  in  Viner 
cited  from  Godb.  105,  pi.  124,  where  an  attempt  was  made 
to  construe  a  plea  by  a  lessee  for  years  claiming  the  rever- 
sion in  fee  as  a  forfeiture,  it  was  repudiated. 

Patteson  J. — There  are  many  cases  where  a  term  from 
00  1  C.  M.  &  R.  137. 
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year  to  year  has  been  forfeited  by  disclaimer^  but  those 
cases  turn  on  the  doctrine  of  waiver.  It  is  clear  that  there 
could  not  be  a  disseisin  by  mere  words,  unless  the  case, 
mentioned  in  the  old  books,  of  disseisin  by  election  be  an 
exception  (n).  Here  there  has  been  no  act  done  by  the 
tenant,  and  to  hold  that  there  has  been  a  forfeiture  would 
not  be  warranted  by  any  previous  decision. 


Williams  J.  concurred. 

(fl)  According  to  Litt.  s.  ^33,  a 
denial  by  tenant  to  (lay  a  rent  seek 
was  a  disseisin  of  the  rent,  but  the 
denial  must  have  been  on  the  land. 
Co.  LitU  163  a,  and  was  then  only 
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a  disseisin  at  election.  See  Blunr 
deny.  Bai/^A, Cro.  Car.  S02;  But- 
ler's note(]),  Co.  Dtc.  239  a.  and 
Lord  Mans/Zc/<i's  judgment  in  Toy- 
lor  V.  Horde,  1  Burr.  107. 


Gardner  and  others,  Assignees  of  Strutton,  a  Bankrupt, 
V.  Moult  and  others,  Public  Officers  of  the  I^orthern 
and  Central  Bank. 

Assumpsit  for  money  had  and  received  after  SlruUon 
became  a  bankrupt,  to  the  use  of  the  plaintiffs  as  assignees, 
and  on  an  account  stated  with  the  plaintiffs.  Several  pleas 
were  pleaded,  which  raised  issues  as  to  the  date  of  the  act  of 
bankruptcy  of  iStrutton,  and  of  notice  of  it  to  the  defendants. 
At  the  trial  at  the  Liverpool  summer  assizes,  1837,  before 
Coltman  J.,  it  appeared  that  the  action  was  brought  to  reco- 
ver several  sums  of  money  paid  to  the  Northern  and  Central 
Bank  by  UtruUon  after  the  defendants  had  had  notice  of  the 
act  of  bankruptcy.  The  plaintiffs,  in  order  to  prove  the  date 
of  the  act  of  bankruptcy  by  Stntiton,  proved  that,  on  the 
3th  May,  1836,  the  Directors  of  the  Northern  and  Central 
Bank  issued  a  fiat  against  him,  and  sent  their  attorney  over 
to  Chester,  where  Siruttmi  resided,  and  where  they  had  a 
branch  bank,  of  which  a  Mr.  Hay  was  the  manager,  in  order 
to  make  inquiries  of  Mr.  Hay  respecting  an  act  of  bank- 
ruptcy.   The  attorney  stated  that  Mr.  Hay  gave  him  iufof 


Ikietday, 
June  4/A.    ^  ja 

Depositions  ^ 

made  by  a  wit-^>l 
ness  sent  by  y 

the  petitioning      ^ 
creditor  to 
prove  nn  act 
of  bankruptcy 
before  the 
commission- 
ers, are  admis* 
sibie  in  evi- 
dence against 
the  petitioning 
creditor  in  any 
subsequent 
action  against 
biro,  although 
the  witness  is 
still  liring. 
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niation  of  acU  of  bankruptcy  by  SlruUon,  upon  which  he 
requested  Mr  Hay  to  go  over  to  Manchester.  On  the  6th 
May  the  fiat  was  opened,  and  Mr.  Hay  was  there  examined 
by  the  commissioner  and  deposed  to  an  act  of  bankruptcy  on 
a  particular  day.  The  counsel  for  the  defendants  contended 
that  this  deposition  was  not  admissible  in  evidence;  that 
although  it  was  not  competent  to  the  defendants  to  deny 
that  a  fiat  had  issued  against  Strutlon^  and  that  an  act  of 
bankruptcy  had  been  committed,  still  that  they  were  not 
bound  by  all  the  evidence  given  by  any  witness  that  might 
be  called  before  the  commissioners,  the  deposition  being  ten- 
dered to  establish  the  date  of  the  bankruptcy;  the  learned 
judge  thought  the  deposition  was  admissible,  and  the  verdict 
passed  for  the  plaintiffs :  his  lordship  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit. 

Sir  F.  Pollock,  in  the  ensuing  Michaelmas  term,  having 
obtained  a  rule  nisi  accordingly, 


Cresswell  and  Alexander  now  shewed  cause.  The  depo- 
sition of  Mr.  Hay  was  properly  received  in  evidence.  If  a 
party  has  used  an  affidavit  in  any  proceedings,  he  has  adopted 
it,  so  as  to  make  it  admissible  against  him  in  any  subsequent 
proceeding ;  for  it  amounts  to  an  admission  by  the  party 
himself,  and  therefore  on  principle  the  evidence  ought  to  be 
received.  But  the  authorities  are  direct  on  the  point.  In 
Harmar  v.  Davis  {a)  it  was  held  that  the  petitioning  creditor 
was  estopped  by  his  aflBdavit  of  debt  from  making  use  of 
a  fact  which  came  out  in  evidence  in  an  action  by  the 
assignees  against  him,  and  shewed  his  debt  did  not  amount 
to  100/.,  and  which  therefore  would  have  put  an  end  lo  the 
commission.  So  in  Ledbetter  v.  SaU  {b)  it  was  held  that 
a  similar  affidavit  of  debt  was  conclusive  evidence  against 
the  petitioning  creditor.  And  in  InglU  v.  Spenee{c)  it  was 
held  that  admissions  of  the  plaintiffs'  title  as  ass^ees  by 
the  defendants  were  admissible  in  evidence  aganist  theos. 

(a)  7  Taunt.  577.  (c)  1  C.  M.  &  R.  43«. 

{b)  4  Bing.  693. 
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IVatson  ▼.  fVace  (a)  establishes  the  same  principlei  and  in 
Gervu  v.  The  Grand  Western  Canal  Company  (A),  it  was 
held  that  a  supersedeas  reciting  that  a  commission  of  bank- 
ruptcy had  issued  on  a  day  certain,  was  evidence  to  shew 
that  the  commission  issued  on  that  day. 
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Sir  F.  Pollock,  Wightman  and  Cowling,  contri.  It  is 
admitted  that  the  defendants  are  estopped  from  disputing 
that  there  has  been  a  fiat  and  an  act  of  bankruptcy,  and  the 
decided  eases  shew  that  the  petitioning  creditor  is  bound 
by  bis  own  evidence  on  the  commission,  but  no  decision 
establishes  that  the  petitioning  creditor  is  bound  by  all  the 
facts  a  witness  may  swear  to  before  the  commissioners,  and 
which  he  had  no  means  of  knowing  beforehand.  It  has 
been  said  that  any  affidavit  which  a  party  has  made  use  of 
on  one  occasion,  may  be  brought  forward  against  him  on 
any  other;  but  that  is  not  so.  [Lord  Denman  C.  J.  Surely 
what  a  party  brings  forward  as  the  truth  on  one  occasion 
may  be  used  against  him  on  another.]  It  is  not  in  prac- 
tice^ and  it  seems  contrary  to  principle  that  it  should  be, 
admissible.  The  witness  who  made  the  deposition  was 
alive,  and  ought  to  have  been  called.  And  there  is  a  clear 
distinction  between  an  affidavit  which  a  party  knows  the 
contents  of  before  he  brings  it  forward,  and  depositions  of 
a  witness,  who  may  swear  to  facts  with  which  the  petitioning 
creditor  may  be  wholly  unacquainted,  or  who  may  even 
depose  to  a  different  act  of  bankruptcy  from  that  on  which 
the  petition  is  founded.  This  distinction  between  deposi- 
tions and  an  affidavit  was  clearly  pointed  out  in  the  late  case 
of  BrickiU  v.  Huhe(e).  A  question  was  there  made  whe- 
ther an  affidavit  by  a  sheriff's  officer,  and  which  had  been 
used  by  the  sheriff  on  an  interpleader  rule,  was  evidence 
against  the  latter;  and  the  case  of  Rushworth  v.  The 
Countess  of  Pembroke  (d)  was  relied  on,  which  decided 


(a)  5B.  &C.  153;  S.C.  7  D. 
&  R.  633. 

(b)  5  M.  &  S.  76. 


(c)  2  N.  &  P.  426. 
{d)  Ilardres,  472. 
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that  depositions  of  a  living  witness  were  inadmissible,  but 
the  Court  held  that  it  was  admissible,  aud  Lord  Denman  C.  J. 
said,  "  Depositions  in  Chancery  are  very  different  proceed- 
ings from  the  affidavit  in  this  case.  The  party  who  applies 
to  a  person  to  be  a  deponent  has  not  the  opportunity 
of  examining.  He  is  examined  before  the  examiner^  and 
then  states  what  he  thinks  proper.  The  deposition  is  sealed 
up  until  it  is  made  use  of  in  Court.  It  is  however  a  very 
different  case  where  a  party  uses  an  affidavit,  of  the  contents 
of  which  he  is  fully  aware."  And  Cokridge  J.  pointed  out 
the  same  distinction.  These  observations  apply  to  the  pre- 
sent case  with  the  same  force.  [Lord  Denman  C.  J.  Does 
not  the  petitioning  creditor  act  upon  the  depositions  of  the 
witnesses  he  brings  forward  ?]  The  adoption  of  the  conse- 
quences of  a  commission  does  not  include  all  the  previous 
steps,  as  appears  by  Chambers  v.  Bernasconi  (a),  where  it 
M'as  held  that,  although  assignees  were  acting  under  the 
commission,  and  had  enrolled  the  depositions  of  the  wit- 
nesses, they  were  not  admissible  in  evidence  against  them. 
Aihins  v.  Humphreys  (b)  is  an  additional  authority  that 
depositions  used  by  a  party  in  a  suit  in  Chancery  are  not 
admissible  against  him  in  an  action  by  another  party. 


Lord  Denman  C.  J. — It  appears  to  me  that  this  depo- 
sition was  clearly  admissible  against  the  defendants.  The 
Northern  and  Central  Bank  send  their  attorney  over  to 
Chester  in  order  to  ascertain  whether  an  act  of  bankruptcy 
had  been  committed  by  Ulrution,  and  having  obtained  the 
necessary  information  from  their  district  manager,  Mr.  Hay, 
they  bring  him  over  to  Manchester,  and  procure  him  to  attend 
before  the  commissioners,  in  order  to  depose  to  an  act  of 
bankruptcy;  they  therefore  act  upon  and  adopt  his  evidence, 
and  I  think,  under  the  circumstances,  his  deposition  is  ad- 
missible in  evidence  against  them.  No  doubt  a  party  who 
brings  forward  evidence  at  Nisi  Prius  is  not  bound  by  all 
that  a  witness  may  say,  because  he  does  not  know  before- 

(a)  1  C.  M.  &  R.  347.  {b)  1  Moo.  &  Rob.  523. 
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hand  what  evidence  may  be  given,  or  into  what  subjects  the 
examination  may  be  diverted,  and  so  it  is  witli  depositions 
in  Chancery.  But  when  a  company  send  their  agent  to 
make  a  statement  on  oath  as  to  the  date  and  commission 
of  an  act  of  bankruptcy,  in  order  to  found  proceedings  upon 
it,  I  think  it  is  clearly  admissible  against  them. 
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LiTTLEDALB  J. — I  think  this  deposition  must  be  con- 
sidered as  if  made  by  one  of  the  defendants  themselves. 
They  act  upon  it,  and  must  be  presumed  to  adopt  it. 

Patteson  J. — I  do  not  at  all  wish  to  depart  from  the 
principle  laid  down  in  Brickill  v.  Hulse  (a),  which  I  think 
sound  and  intelligible.  But  there  is  no  magic  in  words,  as 
has  been  often  said,  and  on  looking  at  this  evidence  I  think 
it  ranges  itself  rather  within  what  is  called  an  affidavit  than 
a  deposition,  though  it  bears  the  name  of  the  latter.  On 
suing  out  a  commission,  the  petitioning  creditor  has  to  take 
the  initiative;  he  has  to  send  witnesses  before  the  commis- 
sioner, who  tell  the  story,  which  they  had  previously  told 
the  petitioning  creditor,  and  there  is  no  cross-examination. 
It  is  therefore  not  at  all  like  a  deposition  in  Chancery,  where 
a  witness  undergoes  a  strict  examination,  and  may  tell  a 
good  deal  more  than  the  party  who  sent  him  was  aware  of. 
Chambers  v.  Bernasconi  (6)  is  an  authority  against  the  de- 
fendants, for  it  was  argued  there  that  the  depositions  were 
admissible  against  the  assignees,  but  it  was  never  doubted 
that  they  might  be  used  against  the  petitioning  creditor. 

Williams  J.— The  question  is,  whether  the  attorney, 
who  was  employed  by  the  defendants  to  prosecute  a  com- 
mission of  bankruptcy,  is  not  their  deputed  agent  for  that 
purpose,  and  whether  the  statements  he  procures  to  be 
made  on  that  occasion  are  not,  though  not  in  degree  yet  in 
kind,  to  be  considered  as  made  by  the  principals  themselves. 
I  think  they  are.    The  extent  to  which  they  ought  to  apply 

(a)  9  N.  &  P.  426.  (i)  1  C.  M.  &  R.  347. 
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18  another  questioD,  and  belongs  to  another  tribunalj  for  it 
is  not  contended  that  the  deposition  is  conclusive  evidence. 
Although  this  is  called  a  deposition,  yet,  as  it  was  made  in 
order  to  establish  a  specific  fact,  it  has  rather  the  charac- 
teristics of  an  affidavit,  as  regards  the  present  qaestion,  and, 
therefore,  the  rule  as  to  affidavits  ought  to  apply. 

Rule  discharged. 


to  pin 
with  I 


Anderton  and  another.  Executors  of  James  Anderton, 
the  elder,  v,  Arrowsmith,  Executor  of  Sir  Richard 

Tuesday,  Clayton,  Bart. 

June  4th.  ' 

Where  the  de-  OeBT  on  an  indemnity  bond  for  1910/.,  the  condition  of 
veyedanestfite  which,  after  reciting  that  Sir  Richard  Clayt09^  by  inden- 
tures of  lease  and  release,  had  sold  certain  hereditaments 
to  James  Anderion,  was^  that  if  Sir  Richard  Clayton,  and 
jL.  B.  and  W.  F.  (his  two  sureties),  should  indemnify  and 
save  harmless  the  said  James  Anderton  the  elder,  his  heirs 
&c.  from  all  claims,  demands,  costs,  charges,  damages,  and 
expenses  whatsoever,  which  he  might  at  any  time  bear,  pay, 
incur,  sustain,  or  be  put  unto,  for  or  on  account  of  any 

mages  and  ex-  action  or  suit,  either  at  law  or  in  equity,  at  any  time  bere- 

penses  what-  i      ^'  ^ 

soever/'  the      after  to  be  had,  brought,  &c.,  or  for  or  by  reason  of  the  said 

ten  oblS^  Jflwe*  Anderton  having  paid  the  said  Sir  Richard  Clayton 

to  pay  divers     the  said  sum  of  J910/.  for  the  purchase  of  the  above>men* 

rears  of  an  an-  ^lo^ed  hereditaments  &c.,  then  the  bond  to  be  void. 

nuity  chaiiged       The  declaration,  after  setting  out  the  above  condition, 

on  the  estate, 

sued  the  de-     averred  that  one  Thomas  Wilson  had  lawful  right  to  enter 

upon  the  above-mentioned  hereditaments  for  the  arrears  of 

an  annuity  previously  granted  by  Sir  R.  Clayton,  and  that 

the  said  Sir  12.  C.  and  the  above-mentioned  sureties  did  not 


plaintiff 
1  a  cove- 
nant for  quiet 
enjoyment, 
and  also  gave 
an  indemuity 
bond  v?ith 
sureties 
against  *'  all 
costs,  claims, 
demands,  da- 


fendanc  on 

the  bond  to 

recover  them 

back  with 

interest;  the 

jury  found 

that  the  plain 

tiff  had  been 

negligent  in 

not  suin^  the  sureties  on  the  bond  at  the  time  the  payments  were  made:^Iield,  that 

this  finduig  prevented  Uie  ploinciff  from  recovering  the  mterest. 


save  harmless  and  indemnify  the  said  James  Anderton,  and 
that  therefore  and  in  consequence  of  the  premises  the  said 
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Jame$  Anderton,  in   order  to  prevent  the  said  Thomas        1839. 
Wilson  from  recovering  the  arrears  of  the  said  annuity  by      ^'^^'^-^ 

_  ,  ,  _  AVDBBTOII 

process  of  law^  was  forced  to  pay  a  large  sum  of  money^  to  and  another 
wit,  eight  large  sums  of  money,  to  wit,  of  200/.  each,  parcel  a  ^  ^ 
and  in  part  payment  of  the  said  arrears  &c.,  and  by  reason 
of  the  premises  respectively  the  said  James  jlnderton^ 
during  his  lifetime,  and  the  plaintiffs,  as  executors  as  afore- 
said, since  his  death,  have  been  deprived  of  and  lost  the 
said  eight  sums  of  200/.  each,  from  the  said  times  of  pay- 
ment thereof  respectively  hitherto,  and  all  interest,  gains 
and  profits,  which  they  might  and  otherwise  would  have 
made  and  acquired  from  using  and  employing  the  same 
sums  respectively. 

The  defendant  having  suffered  judgment  by  default,  a 
writ  of  inquiry  was  executed  before  Coltman  J.  at  the  Li* 
verpool  summer  assizes,  1837- 

It  appeared  that  Sir  R.  Clayton  had  sold  certain  estates, 
io  which  he  had  a  life  interest,  to  JAr.  James  Anderion,  and 
bad  given  him  the  usual  covenants  for  quiet  enjoyment, 
and  also  the  above  bond  of  indemnity.  Shortly  after  the 
sale  it  was  discovered  that  a  Mr.  Wilson,  to  whom  Sir  22« 
Clayton  had  granted  an  annuity,  had  a  charge  oo  this  pro* 
perty,  as  well  as  other  estates  in  the  possession  of  Sir  B* 
Clayton,  and  Anderton  was  compelled  to  make  several  pay- 
ments from  time  to  time,  amounting  in  the  whole  to  \0\9l*t 
as  his  portion  of  the  arrears  due.  The  quesdon  was, 
whether  his  executors  were  entitled  to  recover  interest  on 
the  money  so  paid  from  the  respective  times  of  payment. 
The  plaintiffs  gave  evidence  to  shew  that  the  payments  made 
by  James  Anderton  could  not  have  been  recovered  at  the 
time,  for  that  Sir  U,  Clayton,  shortly  after  the  sale,  had  gone 
abroad,  where  he  lived  till  his  death  in  great  distress,  and 
that  subsequently  the  sureties  had  becoHie  insolvent.  The 
learned  judge  left  it  to  the  jury  to  say  whether  the  plaintiffs 
bad  been  guilty  of  negligence  in  not  proceeding  against  the 
sureties  before  their  insolvency,  for  that,  if  so,  the  plaintiffs 
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1839.         were  not  entilled  to  recover  the  interest.     The  jury  found 

.  that  the  plaintiffs  and  James  Anderton  had  been  guilty  of 

and  anotlier    neghgence,  and  thai  they  might  have  recovered  from  the 

Aa«ow0MiTH.  •"'■^^^^®»  whereupon  the  verdict  was  directed  to  be  entered 

for  1645/.  185.  6d^  being  the  total  amount  claimed,  with 

leave  to  move  to  reduce  the  damages  to  1019/*  Is*  9^^- 

Alexander  having  obtained  a  rule  accordingly  in  the 
ensuing  Michaelmas  term, 

Cresswell  and  Cowling  now  shewed  cause.  The  question 
is,  whether  on  the  terms  of  the  bond  the  plaintiffs  may  not 
recover  interest  by  way  of  damages  from  the  time  of  pav- 
ing the  different  sums  of  money.  It  is  not  contended  that, 
if  this  were  a  mere  covenant  to  pay  money  on  a  certain  day, 
interest  would  be  recoverable,  Higgins  v.  Sargent  {a),  hot 
interest  has  been  held  to  be  recoverable  under  a  commoa 
money  bond,  Farquhar  v.  Morris  {b),  and  a  fortiori  in 
the  present  case,  which  is  a  contract  of  indemnity,  and 
resembles  the  case  of  a  purchase  where  the  contract  has 
gone  off  for  want  of  a  good  title,  in  which  case  the  pur- 
chaser is  entitled  to  his  deposit  back  with  interest;  Flureau 
V.  I'homhill  {c).  So  also  interest  is  payable  on  mortgage 
money  subsequently  to  the  day  of  default,  although  there 
be  no  covenant  to  pay  such  interest;  1  H'ms,  Sound.  201  a, 
note  (n),  citing  Doran  v.  O'Reilly  (d).  JRigby  v.  M*Na- 
mara[e\  seems  a  strong  authority  for  the  plaintiff,  for  there 
Lord  Tkurlow  C.  allowed  the  sureties,  under  their  indem- 
nity bond,  the  sum  which  they  had  paid  in  satisfaction 
of  the  principal  sum  due  from  the  principal  obligor,  toge- 
ther with  interest  upon  it.  It  is  laid  down  in  Viner's  Abr. 
301,  Penalty  (A),  "  in  many  cases  the  Chancery  will  compel 
the  obligee  to  take  his  principal  with  some  reasonable  con- 
sideration of  his  damages  (quantum  expediat),''  which  shews 
the  reason  why  the  bond  is  taken  with  a  penalty  in  such  cases 

(a)  2  B.  &  C.  348;  5.  C.  8  D.         (c)  8  W.  Bl.  1078. 
&R.  613.  ((/)  5  Dow,  133. 

(&)  7  T.  R.  134.  (e)  2  Cox,  415. 
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to  include  all  possible  damages.     It  is  clear,  therefore,  that         issg. 
a  jury  may  give  damages  under  such  a  bond  as  this,  and      '^^^-'^ 
they  have  done  so  here.     The  penalty  being  forfeited  at    and  anSher 
common  law,  the  party  was  always  obliged  to  go  into  equity  ^- 

for  relief,  which  he  could  only  obtain  on  the  condition  of 
paying  interest.  The  other  side  will  probably  rely  upon 
the  decisions  in  equity,  but  they  proceed  on  different 
grounds.  If  a  defendant  seeks  relief  in  equity  from  a  bond, 
be  is  forced  to  pay  interest,  but  if  a  plaintiff  seeks  relief, 
(as  to  come  in  under  a  creditor's  bill,)  then  the  Court  will 
not  allow  him  interest.  In  Newman  v.  Auling  (a)  Lord 
Hardwicke  C.  allowed  the  interest  due  on  the  arrears  of 
an  annuity  to  be  recovered  by  the  grantee,  and  in  Robinson 
V.  Cummingib)  the  principle  is  laid  down  on  what  occa- 
sions interest  is  to  be  given.  The  tendency  of  modern 
legislation  is  to  allow  interest,  3  &  4  Will,  4,  c.  42,  1  &  £ 
Vict.  c.  110,  and  the  decisions  shew  that,  whenever  the 
courts  of  equity  would  allow  interest,  courts  of  law  will  in- 
terfere and  do  the  same;  Bonafous  v.  Rybot[c\  HeUier  v. 
Franklin  (J). 

Alexander,  contrd,  was  to  have  supported  the  rule  on  the 
following  morning,  but  was  stopped,  and 

Lord  Dbnman  C.  J.  pronounced  the  judgment  of  the 
Court  (c). — The  question  is,  whether  intere&t  ought  to  be 
allowed  on  an  indemnity  bond  given  by  the  defendant's 
testator  with  sureties  to  the  plaintiffs*  testator  against  any 
claims  on  an  estate  sold  by  the  former  to  the  latter,  the 
words  of  the  condition  being  ''  all  costs,  claims,  demands, 
damages,  and  expenses  whatsoever."  The  jury  found  that 
the  plaintiffs  had  been  guilty  of  negligence  in  not  applying 
to  the  sureties  of  the  obligor,  who  were  solvent,  but  a  ver- 
dict was  taken  with  interest,  subject  to  the  opinion  of  this 
Court  whether  it  ought  to  stand  to  that  amount. 

(fl)  3  Atk.  579.  (d)  1  Stnrk.  Co.  291. 

(6)  2  Atk.  409.  (e)  Lord  Denman  C.  J.,  Litile- 

(c)  3  Barr.  1371.  daU,  PaUetan  and  WiUiam  Js. 
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1839.  Mr.  Cowling  contended  that  the  jury  might  give  interest, 

y.^^r^y      gjjj  ||jg|^  gj  ^jjgy  jjjj^g  jQj^g  gQ^  ^Ijg  Court  has  no  right  to 

and  another  ^1^^  ^^  away.  But  this  is  not  the  effect  of  what  passed  at 
Nisi  Prius.  The  Terdict  was  taken  for  interest  only  in  case 
we  should  think  that  it  ought  to  be  allowed;  we  must  there- 
fore consider  that  question.  And  the  learned  counsel  for  the 
plaintiffs  urged  that  in  point  of  law  they  were  undoubtedly 
entitled  to  it;  as  damages  sustained  from  non-payment  of 
the  money.  The  negligence  found  by  the  jury  (they  said) 
made  no  difference,  because  defendant  would  equally  have 
been  required  either  to  repay  the  money  at  once,  if  promptly 
obtained  from  the  sureties,  and  so  lose  the  advantage  of 
placing  it  out  at  interest^  or  to  pay  interest  upon  it,  if  it 
were  delayed.  But  assuming  that  interest  might  be  reco- 
vered under  the  name  of  damages  on  a  bond  conditioned 
like  this,  we  think  that  the  negligence  found  by  the  juiy 
makes  all  the  difference  in  this  question:  if  promptly  ob- 
tained from  the  surety  and  promptly  repaid  out  of  defend- 
ant's estate,  no  interest  might  have  become  due  at  all,  and 
we  cannot  say  that  that  would  not  have  been  the  most 
gainful  course  for  defendant.  Nay,  it  is  not  impossible 
that  a  party  liable  may  keep  his  money  ready  at  his  bankers, 
to  answer  the  call  when  made,  and  so  lose  interest  upon  it 
To  require  him  to  pay  interest  on  the  same  principal  to 
a  creditor  whose  negligence  has  caused  that  loss  would 
plainly  be  unjust.  And  in  this  case  we  cannot  see  that  the 
interest  now  claimed  has  been  lost  to  plaintiffs  by  defend- 
ant's default  rather  than  by  their  own  negligence. 

Rule  absolute  for  reducing  the  damages  found 
by  626/.^  the  whole  amount  of  interest. 
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1839. 

The  Queen,  on  the  relation  of  Henry  Rogers,  ^^v-^^ 

r.  BrigHTWELL.  Thursday, 

June  6tk, 

Information  in  the  nature  of  a  quo  warranto  against  An  election  of 

the  defendant  for  exercising  the  office  of  alderman  in  the  w^^^  im. 

city  of  Norwich.  ^fj..^.**®  ^  *  ^ 

Will.  4  c,  76 
At  the  trial  before  Park  J,,  at  the  Norfolk  spring  assizes,  where  each 

1837,  the  following  facts  appeared :— On  the  Slst  Decern-  ^^''''^rtJ^^^  ^Jf 
ber,  1835,  the  forty-eight  councillors  for  the  city  of  Norwich  objecting  to 
assembled,  under  the  5  &  6  fVilL  4,  c.  76,  to  elect  aldermen.  Jli^p^JeSl'S 
Mr.  Foster,  a  councillor,  proposed  a  list  of  sixteen  persons  proposing  and 
(of  whom  the  defendant  was  one),  which  he  read  from  a  other  candi- 
written  paper.     Mr.  JBignold,  another  councillor,  objected  ^*^'^»  **  6°°**- 
to  this  list  of  sixteen,  as  being  all  of  the  same  politics,  and 
proposed  two  other  names.     On  a  vote  being  taken,  £7 
against  20  voted  against  Bignold's  candidates.    Foster  then 
proposed  his  list  of  sixteen,  upon  which  Bignold  objected 
that  the    names   should  be   put   up   singulatim.     It  ap- 
peared that  there  was  nothing  to  prevent  any  councillor 
from  proposing  and  voting  for  any  other  candidate  in  lieu 
of  any  one  of  the  sixteen.     The  original  list  was  however 
put  to  the  vote  and  carried.    The  learned  judge  told  the 
jury  that,  according  to  the  decisions  in  JRex  v.  Monday  {a) 
and  Rex  v.  Player  {b),  it  was  a  clear  rule  of  law  that  each 
candidate  should  be  proposed  separately,  and  therefore  that 
the  election  of  the  defendant  as  one  of  a  batch  was  bad. 
The  jury  accordingly  found  a  verdict  for  the  crown,  and  the 
learned  judge  gave  the  defendant  leave  to  move. 

Sir  J.  Campbell  A.  G.,  in  the  ensuing  Easter  term,  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for 
a  new  trial,  against  which 

Sir  W.  W.  Follett,  Kelly  and  O'Malley,  shewed  cause, 
in  Hilary  term  last  (c),  and  relied  upon  Rex  v.  Monday  (a) 
and  Rex  v.  Player  {b). 

(a)  Cowp.  530.  (c)  Jan.  26th,  before  Lord  Dew 

{b)  9  B.  ft  Aid.  707.  man  C.  J.,  Uttledale^  WUUam  find 

Coleridge  Js. 
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1839.  Sir  J.  Campbell  A.  G.,  B,  Andrews^  Palmer  and  Byla, 

^"^^^^      contrd^  contended  that  the  rule  laid  down  in  those  cases 

The  Queen      ...  ,        ,  .  ,  ,       ,        . 

t^.  did  not  apply  where  a  certain  number  were  to  be  elected 

Brightwell.  qii  h  particular  day,  and  that  in  this  case  there  was  no  discre- 
tion, as  in  Rex  v.  Monday  {a)  and  Rex  v.  Player  (b),  whe- 
ther there  should  be  any  election  at  all. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  facts,  and  the  direction  of  the 
learned  judge  at  the  trial,  his  lordship  continued  thus:— 
The  rule  laid  down  in  Rex  v.  Monday  [a)  and  Rex  v. 
Player  (6)  is  properly  applicable  where  an  indefinite  num- 
ber of  honorary  freemen  is  to  be  elected.  The  reason 
is  obvious.  In  that  case  the  claim  of  each  is  essentially 
distinct,  and  his  individual  fitness  or  unfitness  is  alone  to 
be  determined.  This  cannot  be  done  where  electors  are 
required  to  vote  for  or  against  many  candidates  at  once. 
They  may  think  it  so  desirable  that^.  should  be  a  member 
of  the  corporation  from  respect  and  confidence  in  him,  that 
his  election  would  be  cheaply  purchased  by  receiving  B.  and 
C,  both  of  whom  they  may  deem  wholly  unfit  for  the 
office,  or  on  the  other  hand  may  think  him  so  highly  objec- 
tionable, that  it  is  better  to  exclude  a  long  list  of  well  qua- 
lified persons  than  permit  him  to  come  among  them.  Every 
thing  would  therefore  unavoidably  run  into  bargain  and 
compromise,  where  they  would  be  obviously  unnecessary 
and  improper,  and  even  inconsistent  with  the  direct  pur- 
pose of  such  an  election,  which  need  not  take  place  at  all, 
and  which  calls  on  the  electors  to  exercise  no  other  judg- 
ment than  on  the  competency  of  each  individual  proposed. 
But  it  seems  to  me  that  when  a  certain  number  of  persons 
is  to  be  elected  as  an  oflScial  body,  that  very  principle  is 
the  only  one  that  can  reasonably  be  acted  on.  I  may  con- 
sider An  perfectly  fit  for  one  of  the  places  to  be  filled, 
provided  only  that  B.  or  C.  should  occupy  another  of  them. 

(a)  Cowp.  530.  (6)  3  B.  &  Aid.  707. 
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The  point  on  which  the  voter  mast  exercise  his  judgment         1839. 
is  not  whether  A.  would  be  a  good  alderman,  but  whether    ,^^^^^^^ 
A.  and  others  would  form  a  good  board  of  aldermen.     The  v. 

proposer  of  the  list  lays  it  before  the  assembly  as  the  board   B»ightw*^«" 
which  he  recommends.     Each  elector  had  the  opportunity 
of  proposing  his  own  board,  or  each  those  persons  who 
ought  in  his  opinion  to  be  elected  at  all  events,  whatever 
others  may  find  a  seat  there. 

Defendant's  counsel  contended  that,  by  taking  the  votes 
for  individuals  singly,  the  purpose  of  the  election  might  be 
wholly  defeated,  as  there  might  be  no  majority  in  favour  of 
any  one,  though  there  was  one  in  favour  of  the  definite 
number.  But  it  is  possible  that  there  might  be  an  equality 
of  votes  for  two  or  any  other  number  of  the  candidates  in 
the  list ;  the  probability  is  less,  but  that  is  all. 

On  the  part  of  the  crown,  it  was  also  asserted  that  the 
nomination  and  election  of  a  member  of  parliament,  the 
most  solemn  form  of  election  known  to  our  law,  proceeds 
always  on  the  single-handed  rule.  This  is  hardly  true  as  a 
practical  proposition,  for  though  the  nomination  is  separate 
and  the  shew  of  hands  taken  on  each,  which  may  be  final, 
it  is  not  necessarily  final.  The  freeholder  who  nominates 
A.  in  hopes  that  £.  will  be  his  colleague  is  free  to  ask  for 
a  polljK  and  vote  against  A,  if  he  sees  that  jB.  cannot  suc- 
ceed, and  that  A^%  colleague  will  neutralize  A.'s  services, 
or  make  him  an  objectionable  member.  If  the  election  is 
decided  by  the  poll,  every  voter  has  the  power  of  giving  in 
his  list,  and  does  give  it  in  by  voting  for  4,  3,  2,  or  only  1,  if 
he  thinks  proper.  This  is  precisely  what  was  done  in  the 
election  from  which  this  quo  warranto  arose.  The  number 
of  votes  so  taken  affords  a  true  measure  of  the  confidence 
reposed  in  each  and  all  the  candidates  by  the  whole  body  of 
voters. 

The  act  of  the  7  yVill  4  and  1  Vict.  c.  78,  which  re- 
ceived  the  royal  assent  in  July  1837,  was  passed  after  this 
election,  and  after  this  rule  was  obtained.     It  cannot  there- 

VOL.  II.  E  E 
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fore  as  a  matter  of  law  regulate  what  was  then  done.    But 

_J^^^^       the  mode  of  election  there  enjoined  by  the  legislature,  to  be 

V.  observed  hereafter  and  permanentlyf  cannot  be  considered 

BaiGHTWBLL.  ^^  opposed  to  the  sound  general  principles  for  conducting 

similar  elections ;  and  the  14th  section  makes  the  general 

law  for  the  future  in  exact  conformity  with  the  practice  ob* 

served  when  this  defendant  was  elected. 

Rule  absolute. 


Fnday,  Bentall  v.  Sydney,  Knt. 

June  7th.       -^ 
A  clerk  of  the  -DEBT  for  3/.  1  Is.,  owing  to  the  plaintiff  as  senior  clerk 

fice"onhe  ^^'  ^^  ^^^  ^^"y  ®*S  ^^  ^^^  ^^^^^  ^^  Chancery,  for  the  work 
CourtofChan-  and  labour  and  attendances  of  the  plaintiff,  with  divers  rolls 
tent's  at  ^hV  ^^^  books,  containing  the  inrolroent  of  the  admission  of 
trial  of  a  solicitors  of  the  Court  of  Chancery  aforesaid,  and  other 
subpoena  du-     records,  before  that  time  made  and  bestowed  by  the  plain- 

CCS  tecum  to  tiff  as  such  senior  clerk,  in  his  majesty's  Court  of  King's 
produce  the  .  J      •'  o 

rolls  of  the  Bench  at  Westminster,  at  the  request  of  the  defendant 
Court,  18  cnu-  fhere  were  also  counts  for  work  done,  money  paid,  and  on 
Bonable fee  for  an  account  stated.  Pleas;  1,  nunquam  indebitatus;  2»  as 
tendance  Vor*  ^^  ^''  ^^^'f  Parcel  &c.,  payment  of  that  sum  in  full  satisfac- 

although  he      tion  and  discharge  of  the  causes  of  action  as  to  1/.  Ids.  par- 
attends  per- 
sonally  in  pur-  cel  oCc. 

suanceofthe  ^^  j^g  j^ial  before  Littledah  J.,  at  the  sittings  after 
subpoena,  he  ^   ^  ,  ° 

produces  the     Trinity  term,  1837,  it  appeared  that  the  action  was  brought 

Court  solely      ^y  ^^^  plaintiff,  under  the  circumstances  more  fully  set  oat 
under  the  or-    in  the  judgment,  to  recover  the  balance  of  3/.  1  Is.,  accord- 
Master  of  the   i"g  ^^  ^hc  following  particulars  of  demand  : 
Rolls,  who 

may  annex  a  fee  to  the  production  of  the  rolls;  and,  if  a  part;  chooses  to  require 
the  production  of  the  roils,  he  is  bound  to  pay  a  reasonable  fee  imposed  by  the  Master 
of  the  Rolls,  and  this,  whether  he  is  aware  of  the  rules  of  the  office  requiring  such  fee 
or  not. 

The  clerk  of  the  Petty  Bag  Office,  in  whose  custody  the  rolls  of  Chancery  are,  is 
entitled  to  recover  for  attendances  in  court  with  the  rolls,  although  he  does  not  per- 
sonally attend  himself* 
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1836.  £    ,.   rf. 
Jane  IStb,  Petition,  and  paid  for  order  of  the  Master  of  the 
Rolls  to  produce  the  Solicitors'  Rolls  on  trial  in 

the  Court  of  King's  Bench  at  Westminster      .  0  13    0 

14th,  Attending  the  Court  of  King's  Bench  with  three 

books 110 

Paid  cab  hire  and  back  with  books       ....  0    S    0 

15th,  The  like •••.130 

16th,  The  like      ...- 130 

17th,  The  like • 130 

5    4    0 
Received  on  account    ....    1  13    0 

£3  11     0 
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It  appeared  that  the  defendant,  being  desirous  of  pro- 
ducing the  roll  of  solicitors  in  the  Court  of  Chancery,  at 
the  trial  of  a  cause  at  Westminster,  between  Hill  v.  Syd- 
ney  (a),  served  the  plaintiff  with  a  subpcena  duces  tecum  to 
produce  the  roll  of  Chancery  solicitors,  and  paid  him  1/.  Is. 
on  service.  The  plaintiff  stated  that  the  rolls  could  not 
be  produced  without  an  order  from  the  Master  of  the 
Rolls,  for  which  a  fee  of  I2s,  would  be  required,  and  which 
the  defendant  paid.  The  plaintiff  claimed  1/.  Is.  a  day  for 
each  day's  attendance  at  Westminster,  with  2s.  for  cab 
hire,  and  it  was  proved  that  the  rolls  consisted  of  three 
large  volumes,  which  required  such  conveyance.  Verdict 
for  the  plaintiff,  subject  to  a  motion  for  a  nonsuit. 

KeUy  having  obtained  a  rule  accordingly,  on  the  autho- 
rity of  Collins  V.  Godefroyib), 

Sir  F,  Pollock  and  Hoggins  shewed  cause  in  Easter  term 

la8t(c). 


Kelly,  contrd,  relied  on  the  above  case. 


1839. 


Cur,  adv.  vult. 


(a)  See  the  case  3  N.  &  P.  1 61.      man  C.  J.,  Utiledale,  Patteson  and 

(b)  1  B.  &  Ad.  950.  CoUridge,  Js. 

(c)  May  Snd,  before  Lord  Den- 

£  £  2 
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1839.  Lord  Denman  C.J.  now  delivered  the  judgment  of  the 

Court. — At  the  trial  of  this  cause  before  my  brother  LU- 
tledale,  it  appeared  that  the  defendant  was  desirous  of 
having  the  rolls  of  the  Court  of  Chancery  to  give  in  evi- 
dence in  a  cause  of  Hill  v.  Sydney,  and  he  applied  to 
the  plaintiff,  who  was  the  senior  clerk  in  the  Petty  Bag 
Office,  to  get  an  order  from  the  Master  of  the  Rolls 
for  their  production,  which  order  the  plaintiff  procured. 
The  plaintiff  was  served  with  a  subpoena  duces  tecum  to 
produce  these  rolls  on  the  trial  of  the  cause,  which  was  set 
down  for  the  14tb  June,  on  which  and  the  three  following 
days  one  of  the  clerks  in  the  Petty  Bag  Office  attended  the 
Court  of  Queen*s  Bench.  On  the  last  of  those  days  the 
cause  was  tried,  and  the  rolls  were  produced  by  the  clerk, 
and  put  in  evidence.  The  rolls  were  contained  in  three 
folio  volumes,  more  than  he  could  well  carry  from  Chancery 
Lane  to  Westminster,  and  he  carried  them  backwards  and 
forwards  in  a  coach.  In  the  office  of  the  Petty  Bag  the 
ordinary  common  law  business  of  the  Court  of  Chancery  is 
transacted.  There  are  three  principal  clerks  in  the  Petty 
Bag  Office,  and  they  have  no  salaries,  but  are  paid  by  fees: 
they  jointly  appoint  a  deputy  clerk,  who  has  a  fixed  salary, 
and  he  appoints  clerks  who  are  paid  by  him.  The  plaintiff 
is  the  senior  of  the  three  principal  clerks,  and  as  such  he  is 
entitled  to  the  custody  of  the  rolls  in  the  Court  of  Chan- 
cery. It  is  the  official  business  of  the  plaintiff  to  produce 
the  rolls  by  himself  or  his  clerk,  generally  by  his  clerk,  and 
that  business  belongs  exclusively  to  him,  and  he  alone  re- 
ceives all  the  fees  and  emoluments  wliich  arise  in  respect 
of  it ;  but  some  branches  of  the  business  of  the  Petty  Bag 
are  paid  by  fees,  which  are  divided  amongst  the  three  prin- 
cipal clerks. 

When  the  subpoena  was  served  and  order  obtained,  one 
guinea  was  paid  for  attendance  and  1 25. for  the  order:  and 
the  sum  which  the  plaiutiff  sought  to  recover  in  this  action 
was  three  guineas  for  three  days'  further  attendance  after 
the  first  day,  and  85.,  being  25.  a  day  for  four  days'  coach 
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hire.  The  clerk  saw  the  defendant  at  his  office  the  first  1839. 
day:  the  clerk  asked  the  defendant  if  he  was  to  attend  on  the 
following  day :  the  defendant  said,  "  certainly.''  The  cterk 
asked  the  defendant  for  the  fees  for  the  next  day's  attend- 
ance :  the  defendant  said  there  was  a  great  probability  of 
the  cause  not  being  tried  that  day,  but  it  would  the  follow- 
ing day,  and  that  the  fees  should  then  be  paid  altogether. 
The  clerk  at  a  subsequent  time  told  the  defendant  that  the 
plaintiff  had  desired  him  to  say  that  if  he,  the  defendant, 
would  pay  the  plaintiff  the  fees  claimed,  the  plaintiff  would 
forego  any  costs.  The  defendant  said,  if  Mr.  Bentall  had 
chosen  to  have  waited  till  the  cause  of  Hill  and  Randall 
T.  Sydney  was  settled,  that  then  the  fees  would  have  been 
paid,  but  it  was  only  on  that  principle  that  he  resisted. 

It  appeared  that  in  the  year  1743  Lord  Hardwicke,  then 
lord  chancellor,  made  orders  as  to  fees  in  the  offices  in  the 
Court  of  Chancery,  and  amongst  those  in  the  Petty  Bag 
Office  there  was  a  direction,  *'  For  attending  with  any 
record  out  of  the  office  the  clerk  attending  is  to  be  paid  a 
reasonable  fee,  according  to  the  time  of  such  attendance." 
Evidence  was  given  that  for  between  forty  and  fifty  years 
a  guinea  a  day  had  been  regularly  paid  for  attending  a  court 
with  the  rolls,  and  it  had  occurred  hundreds  of  times,  and 
never  had  been  known  to  be  resisted  but  once. 

Mr.  Kelly  applied  for  a  nonsuit,  which  my  learned  bro- 
ther gave  him  leave  to  move  for.  The  rule  was  argued  last 
term,  and  it  was  urged,  on  the  part  of  the  defendant,  that 
the  case  must  be  governed  by  Collins  v.  Godefroy{a),  where 
the  Court  held,  upon  a  review  of  the  cases  and  the  con- 
struction of  the  statute  of  5  Eliz.  ch.  9^  sect.  12,  that  an 
action  does  not  lie  for  compensation  to  a  witness  for  loss  of 
time  in  attendances  upon  a  subpoena ;  though  the  plaintiff 
there  was  an  attorney,  and  contended  that,  he  being  a  pro- 
fessional man,  the  rule  ought  n6t  to  apply  to  him. 

It  was  also  contended  that  the  subsequent  promise  to 

(fi)  \  B.  &  Ad.  950.  ) 
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1889.  pay  made  no  difference,  if  there  was  no  original  considera- 
tion for  the  demand^  as  was  held  in  Collin$  v.  Godefroy{a\ 
and  that  Lord  Hardwicke  had  no  right  to  impose  a  fee  by 
which  the  king's  subjects  could  be  bound,  and  that,  if  he 
had  such  rights  the  defendant  ought  to  have  had  notice  of 
the  fee :  and  that,  as  the  plaintiff  accepted  service  of  the 
subpoena  without  telling  the  defendant  that  he  did  not  con- 
sider himself  bound  by  the  common  obligation  of  the  service 
of  the  subpoena,  but  that  he  should  require  payment  ac- 
cording to  Lord  Hardwicke's  order,  he  cannot  now  insist 
that  he  stands  on  a  different  footing  from  any  person  who 
is  served  with  a  subpoena.  And  it  was  also  contended  that 
the  plaintiff,  not  having  personally  attended  on  the  produc- 
tion of  the  TolU,  is  not  entitled  to  the  fee. 

We  think  that  the  rolls  of  the  Court  of  Chancery  cannot 
be  taken  out  of  the  court  to  be  given  in  evidence  as  a  mat- 
ter of  course,  and  that  neither  the  Master  of  the  Rolls,  nor 
the  plaintiff,  as  the  senior  clerk  in  the  Petty  Bag  Office, 
would  be  compellable  to  produce  them  on  a  subpoena 
alone,  but  there  must  be  an  order  of  the  Master  of  the 
Rolls  for  that  purpose^  These  records  are  open  to  public 
inspection,  and  any  body  wishing  for  a  copy  of  them  may 
have  it  in  the  usual  way  upon  paying  for  it,  or  a  party  may, 
if  he  prefers,  apply  to  the  Master  of  the  Rolls  for  an  order 
that  the  rolls  themselves  should  be  produced,  and  he  is  in 
the  habit  of  granting  such  orders,  but  he  would  not  suffer 
the  rolls  to  be  carried  out  of  the  office  by  any  body  but  one 
of  the  officers  of  the  couM.  And  it  is  not  reasonable  that 
the  officers  of  the  Court  should  leave  their  duties  for  the 
purpose  of  carrying  these  rolls  wherever  a  party  in  a  cause 
may  wish,  without  being  paid  for  their  trouble  and  attend- 
ance. And  whether  Lord  Hardwicke  had  a  right  to  con- 
stitute legal  fees  by  his  orders  or  not,  yet  this  was  a  fee 
which  was  so  far  optional  with  those  who  wanted  the 
records  out  of  the  office,  that,  as  they  were  not  entitled  to 
have  them  out  of  the  office  of  right,  but  only  on  an  applica- 

(a)  1  B.  &  Ad.  950. 
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tion  to  the  Master  of  the  Rolis^  if  they  chose  to  have  them, 
they  were  bound  to  pay  for  them  a  reasonable  fee,  accord- 
ing to  the  terms  imposed  by  Lord  Hardwicke. 

These  orders  of  Lord  Hardwicke  of  1 743  are  stated  in 
Beames*  Orders  in  Chancery,  369^  and  the  part  which  re- 
lates to  a  clerk  of  the  Petty  Bag  Office  attending  with  the 
records  is  in  p.  404. 

The  obligation  to  attend  the  Court  arises  no  doubt  from 
the  subpoena;  but  that  subpoena  is  served  upon  a  person 
who,  in  the  ordinary  course  of  things,  is  not  primarily 
bound  to  attend  to  it:  it  originates  with  the  Master  of  the 
Rolls,  and  he  or  the  Chancellor  may  very  reasonably  say 
that  he  will  not  grant  an  order  for  the  carrying  the  rolls  to 
and  fro  unless  the  officers  are  paid  for  their  trouble :  and 
we  think  we  are  not  to  confine  the  necessity  of  obeying  the 
subpoena  to  the  service,  as  in  Collins  v.  Godefroy  {a) ;  but 
we  must  also  look  to  the  order  of  the  Master  of  the  Rolls. 
We  think  it  not  necessary  that  the  defendant  should  have 
had  notice  of  any  order  of  the  Chancellor  as  to  a  remune- 
ration to  the  officer  of  the  Petty  Bag.  If  a  defendant, 
instead  of  applying  for  an  examined  copy  of  such  part  of 
the  rolls  as  he  wants,  chooses  to  get  an  order  for  their  pro- 
duction, he  must  be  supposed  to  be  cognizant  of  the  rules 
of  the  office  in  that  respect,  and  which,  independent  of 
Lord  Hardwicke^  order,  has  prevailed  between  forty  and 
fifty  years;  and  there  was  no  necessity  for  the  plaintiff  to 
tell  him  that  he  relied  upon  the  order  of  the  Master  of  the 
Rolls,  and  did  not  consider  himself  bound  by  the  obligation 
of  the  subpoena  as  in  ordinary  cases ;  and  the  statements  of 
the  defendant  on  two  occasions  are  quite  sufficient  to  shew 
that  he  was  acquainted  with  the  custom  of  the  office.  We 
thiuk  it  no  objection  to  the  plaintiff's  right  to  recover,  that 
he  did  not  personally  attend :  according  to  the  custom  of 
the  office,  the  duty  of  producing  the  records  was  cast  upon 
him,  but  there  was  nothing  personally  requiring  his  attend- 
ance :  it  was  the  same  thing  whether  one  of  the  clerks  or 

(a)  1  B.  &  Ad.  960. 
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another  bad  the  custody  of  the  rolls  to  produce,  as  long  as 
they  were  in  the  keeping  of  the  officers  of  the  Court  of 
Chancery.  In  fad  the  plaintiff  scarcely  ever  personally 
attended ;  but  the  fee  was  due  to  the  plaintiff,  whichever  of 
the  clerks  attended.  Indeed  it  is  singular  enough,  as  to  the 
Petty  Bag,  that  if  issue  be  joined  the  Chancellor  delivers 
the  record  with  his  own  hands  to  the  King's  Bench,  to  be 
there  tried:  4  Inst.  80,  1  £q.  Cas.  Abr.  1^8.  But,  if  the 
record  be  delivered  by  the  clerk  of  the  Petty  Bag,  it  will  be 
well  removed,  for  that  may  be  said  to  be  a  propria  manu 
of  the  Chancellor,  which  is  done  by  his  officer :  1  £q.  Cas. 
Abr.  128,  1£9. 

We  think  therefore  this  case  does  not  fall  within  Collins 
v.  Godefroy{a);  for  the  plaintiff  does  not  attend  merely  in 
consequence  of  the  subpcena,  for  that  alone  would  not  have 
been  sufficient  to  compel  him  to  produce  the  rolls,  but  he 
attends  in  consequence  of  the  order  of  the  Master  of  the 
Rolls  and  the  subpoena  together;  and  we  think  that  the 
plaintiff  is  entitled  to  recover  a  reasonable  compensation 
for  his  attendance  on  the  production  of  the  rolls.  The  rule 
therefore  must  be  discharged. 

Rule  discharged. 
(a)  1  B.  &  Ad.  950. 


Friday, 
June  1th, 


Williams  t?.  Burgess  and  Another. 

Assumpsit.  The  declaration  stated,  that  whereas  on 
&c.  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendants,  would  sell  and  deliver  to  the  defendants  a  certain 
mare  of  the  plaintiff's,  which  the  plaintiff  then  supposed  to 


The  plaintiff 
sold  the  de- 
fendants a 
mare  for  30/., 
on  condition 
that  if  she 
should  prove 

with  foal  the  defendants  should  re-deliver  her  on  payment  by  the  plaintiff  of  12/1  The 
defendants  accepted  the  mare ;  but  refused  to  re-deliver  her,  on  proving  with  foal,  for 
12/.: — Held,  in  an  action  for  not  re  delivering,  that  the  contract  did  not  amount  to  two 
contracts,  one  of  sale  and  the  other  of  re-sale,  but  was  one  conditional  contract,  as  the 
same  thing  was  to  be  re-delivered  which  had  been  accepted  by  the  defendants,  and 
that  their  acceptance  was  sufficient  to  take  the  case  out  of  the  17th  section  of  the  sta- 
tute of  frauds. 
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be  in  foaI»  for  a  certain  price,  to  wit,  20/.,  subject  to  a  cer-         1839. 

tain  condition  in  that  behalf,  that  is  to  say,  that,  if  the  said      .^T*^'*^^ 

Williams 
mare   should   prove  to   be  in  foal,   they,  the  defendants,  «. 

should,  on  the  request  of  the  plaintiff,  and  on  payment  to      ^'^anojher 

them  by  the  plaintiff  of  12/.,  return  and  redeliver  the  said 

mare  to  the  plaintiff,  they,  the  defendants,  promised  the 

plaintiff  that  they  would,  if  the  mare  should  prove  in  foal, 

on  the  request  of  the  plaintiff,  and  on  payment  to  them  of 

12/.,  faithfully  observe  the  said  condition,  and  return  to  the 

plaintiff  the  mare.     Averment  of  the  sale  and  delivery  by 

the  plaintiff,  that  the  mare  shortly  afterwards  proved  to  be 

with  foal,  and  plaintiff  tendered  the  12/.  and  requested  the 

mare  to  be  returned,  which  the  defendants  refused. 

Plea,  the  general  issue,  on  which  the  defendant  Burgess 
joined  issue,  the  other  defendant  suffering  judgment  by  de- 
feult. 

On  the  trial,  before  Parke  B.,  at  the  York  summer  as- 
sizes, 1837,  the  case  was  proved  as  alleged  in  the  declaration. 
It  was  then  objected  for  the  defendant  that  the  contract,  for 
the  breach  of  which  the  action  was  brought,  amounted  to  a 
contract  of  resale;  and  that,  as  it  amounted  to  the  sale  of 
goods  of  the  value  of  10/.,  it  required  a  note  in  writing 
by  29  Car.  2,  c.  3,  s.  I  ?•  The  learned  baron  was  of  opinion 
that  the  agreement  to  return  the  mare,  if  she  proved  with 
foal,  was  part  of  an  entire  contract,  which  had  been  exe- 
cuted, so  that  the  case  was  not  within  the  statute.  Leave 
was  reserved  to  enter  a  nonsuit  on  this  point,  if  the  Court 
should  be  of  the  contrary  opinion,  and  it  was  left  open  to 
the  plaintiff  to  object  that  the  point  could  not  be  taken 
under  the  general  issue.     Verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  in  the  following  Mi- 
chaelmas term, 

Alexander  now  shewed  cause.  The  promise  to  redeliver 
the  mare  was  a  mere  qualification  of  the  original  contract, 
which  was  executed  by  the  delivery  and  payment  of  the 
price,  so  that  the  case  is  excepted  from  the  operation  of  1^9 
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Car.  2|  c.  3,  8.  17.  The  law  on  this  point  is  to  be  found  in 
Phillips  V.  Bistolli  (a),  Smiih  v.  Surman  {b),  Hanson  v. 
Armitage  {c),  and  Tempest  v.  Fitzgerald,  (d),  all  which  cases 
are  consistent  with  the  position,  that  the  contract  in  this 
case  was  executed.  IKmnoles.  No  question  will  arise  on 
that  part  of  the  case,  but  it  is  contended  that  there  are  two 
contracts,  and  that  the  contract  of  redelivery  has  not  been 
executed,  so  that  it  is  not  taken  out  of  the  statute.]  The 
identical  thing  sold  was  to  be  returned  on  certain  condi- 
tions. In  fVatts  V.  Friend  (f ),  the  plaintiff  agreed  to  sup- 
ply the  defendant  with  a  quantity  of  turnip-seed,  which  the 
defendant  was  to  sow  on  his  own  land,  and  sell  and  deliver 
the  whole  of  the  seed  produced  therefrom  to  the  plaintiff  at 
a  price  agreed  upon.  The  plaintiff  supplied  the  seed,  which 
the  defendant  sowed,  but  he  afterwards  refused  to  sell  the 
produce  to  the  plaintiff,  and,  as  it  amounted  to  10/.  in  value, 
die  contract  was  held  to  be  within  the  statute.  But  there 
the  contract  was  to  sell  a  different  thing  from  that  which 
had  been  delivered  by  the  plaintiff.  Here  the  contract  was 
to  sell  the  same  thing  which  was  to  be  returned  condi- 
tionally, and  there  was  an  actual  delivery,  £/more  v.  Stone  (f), 
Chaplin  v.  Rogers  (g). 

It  is  unnecessary  to  argue  as  to  the  admissibility  of  the 
objection,  under  the  general  issue,  as  the  point  is  now  be- 
fore this  Court  in  Jones  v.  Flint  {h),  and  before  the  Court  of 
Exchequer  in  Buttermere  v.  Haifes  (i). 

Knowles,  contral.  The  question  is  not  whether  there  was 
a  sufficient  delivery,  but  whether  there  were  not  two  dis- 
tinct contracts,  one  of  sale  and  the  other  of  resale.  If 
there  were  two  contracts,  there  should  have  been  a  note  in 
writing  of  the  contract  of  resale,  as  there  could  not  have 

(a)  2B.&C.5tl;  5.C.  dD.& 
R.823. 

(b)  9 B.&C.  561;  S. C. 4 Mann. 


&  R.  455.       ssy 

(c)  5B.&Ald.Mi;  5.C.  ID. 
&  R.  138. 
(c/)  3  B.  &  Aid.  680. 


(e)  10  B.  &  C.  446;  S.  C.  5 
Mann.  &  R.  439. 

(/)  1  Taunt.  45a 

(g)  1  East,  192. 

(h)  Pott,  in  the  sittings  after 
teiin. 

(i)  Not  yet  reported. 


Williams 
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beea  any  delivery  under  that.  [Littledale  J.  Suppose  the 
whole  contract  had  been  in  writing,  and  required  a  stamp, 
would  two  stamps  have  been  necessary?]     It  is  not  neces-  "^.^ 

sary  to  go  that  length.  The  contract  may  be  good  for  that  Burcem 
part,  as  to  which  the  statute  has  been  observed,  and  bad  for 
the  other  part,  as  in  Wood  v.  Benson  {a).  Suppose  the  con- 
tract related  to  two  horses — that  on  the  mare  proving  with 
foal  the  defendants  were,  on  receipt  of  12/.,  to  give  the 
plaintiff  another  horse ;  that  part  of  the  contract  would  be 
within  the  statute.  There  is  no  difference  between  such  a 
case  and  the  giving  the  plaintiff  a  foal  on  the  terms  de- 
clared upon.  Again,  suppose  the  position  of  the  parties  to 
be  reversed,  and  that  the  defendants  sued  the  plaintiff  for 
refusing  to  take  back  the  mare  and  to  pay  l£/.,  the  de- 
fendants would  fail  for  want  of  a  note  in  writing,  for  the 
plaintiff  would  then  be  in  the  position  of  the  buyer,  and 
there  would  have  been  no  acceptance  by  him  so  as  to  satisfy 
the  statute.  The  acceptance  under  one  contract  could  not 
be  deemed  an  acceptance  under  the  other.  There  is  no 
mutuality,  therefore,  if  one  party  is  to  have  a  right  of  en- 
forcing the  contract  which  the  other  has  not.  In  Watts  v. 
Friend  {b)  the  plaintiff  agreed  to  supply  turnip-seed,  the 
produce  of  which  the  defendant  was  to  sell  to  the  plaintiff. 
The  only  difference  between  that  case  and  the  present  is, 
that  the  plaintiff  there  agreed  to  supply  instead  of  to  sell, 
but  tliat  difference  could  not  affect  the  ground  of  decision, 
which  was  that  the  acceptance  originally  did  not  satisfy  the 
statute  with  respect  to  that  part  of  the  contract  which  was 
afterwards  to  be  performed  by  the  defendant. 

As  the  other  point  on  the  pleadings  is  before  the  Court 
in  another  case,  it  is  unnecessary  to  argue  it  now;  but 
it  may  be  observed  that  the  phraseology  in  section  17  of 
the  Statute  of  Frauds  is  not  the  same  as  in  other  sections; 
it  does  not  say  that  the  contract  which  does  not  comply 
with  its  provisions,  shall  be  "  void,"  but  merely  that  it  shall 
not ''  be  allowed  to  be  good." 

(a)  2  Tyrr,  93 ;  &  C.  2  C.  &  J.  (6)  10  B.  &  C.  446;  5.  C.  5 

94.  Mann.  &  R.  43£). 
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Lord  Denman  C.  J. — It  is  not  necessary  to  consider 
the  question  whether  the  Statute  of  Frauds  must  be  pleaded 
specially.  This  is  the  case  of  one  entire  conditional  con- 
tract, which  is  exempted  from  the  operation  of  that  statute 
by  the  acceptance  under  it.  In  Watts  v.  Friend  (a)  the 
defendant  had  not,  under  his  contract,  to  deliver  the  same 
thing  which  he  had  accepted  from  the  plaintiff. 

LiTTLEDALB  J. — ^This  is  an  entire  contract,  and  the 
condition  was  part  of  it.  There  is  no  contract  for  resale  of 
the  mare,  but  merely  for  taking  it  back  on  certain  terms. 
It  resembles,  in  this  respect,  tne  case  of  a  horse  sold  on 
trial,  and  if  found,  within  a  specified  time,  to  have  certain 
defects,  to  be  returned,  on  the  plaintiff  paying  back  part  of 
the  purchase  money.  If  a  stamp  were  necessary  at  all  to 
an  agreement  on  a  sale  of  this  kind,  one  stamp  would  have 
been  enough. 

Patteson  J. — I  am  of  the  same  opinion.  There  was 
no  contract  for  resale  in  this  case;  it  was  for  a  sale  on  the 
terms  of  returning  the  mare,  if  she  proved  with  foal,  on  the 
plaintiff  returning  part  of  the  price.  The  tests  suggested 
by  the  defendants'  counsel  do  not  present  any  diflSculty  to 
my  mind.  It  was  said,  first,  suppose  the  thing  to  be  deli- 
vered by  the  defendant  had  been  different  from  the  thing 
accepted  by  him  ?  The  answer  is,  it  was  the  same  thing. 
It  was  said,  secondly,  suppose  the  case  had  been  reversed, 
and  that  the  defendant  sued  the  plaintiff?  If  it  had  been  so, 
the  defendant  would  have  had  merely  to  state  the  actual 
circumstances  of  the  case,  and  the  action  would  have  been 
sustainable  by  him.  In  Watts  v.  Friend  (a)  the  thing  to  be 
sold  by  the  defendant  was  different  from  that  of  which  there 
had  been  an  acceptance  by  him ;  and  Wood  v.  Benson  (6) 
establishes  nothing  more  than  that  there  may  be  two  con- 
tracts, one  good  and  the  other  bad,  on  the  same  piece  of  paper. 

Williams  J.  concurred. 

(a)   10  B.  &  C.  446;  5.  C.  5 
Maitn.  &  R.  439. 


Rule  discharged. 
(6)  2Tyrr.  93;  5.  C.  2  C.  &  J. 
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GaREY  v.  PyKE.  Saturday, 

June  %th. 

Debt  for  goods  sold  and  delivered,  for  work  and  mate-  On  proof  of 

rials,  and  on  an  account  stated.    Pleas :  nunquam  indebitatus  of^clolhesTn 

and  set-off.  support  of  an 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  ^^^^^  f^^  ^ 

after  Michaelmas  term.  1837,  in  London,  it  appeared  that  taiior's  bill, 

...  the  defendant 

the  action  was  brought  to  recover  a  tailors  bill,  for  clothes  patinanagree- 

supplied  to  the  defendant,  and  the  plaintiff  proved  a  delivery  ?!®"'  if^a"d the 

of  the  clothes  in  question.     The  defendant  put  in  the  follow-  plaintiff,  by 

ing  agreement,  which  was  signed  by  both  parties,  and  con-  aereed^tha" 

tended  that  the  plaintiff  must  be  nonsuited :  the  defendant 

should  recom- 
"  Memorandum  of  agreement,  made  this  31st  day  of  December,  1835,  mend  custom- 
between  Hugh  Pyke,  of  &c.,  law  agent,  and  G.  D.  Gare^j  of  &c.,  ®" '*'.^*®   , 
tailor. — ^Whereby  the  said  Hugh  Pyke,  being  in  his  capacity  of  law  and  J^^jg^yg  ^  ^^^ 
general  agent  enabled  to  advance  the  interests  of  persons  engaged  in  centage  on 
trade  and  commerce,  hereby  agrees,  at  the  instance  and  request  of  the  their  accounts; 
said  G.  D.  Carey,  to  introduce  a  few  of  his  friends  and  connexions  as  *"^"  P®^  cent- 
customers  to  the  said  G.  D.  Garey,  upon  the  express  condition  that  he  ^^f  ^  .  ^  ^ 
the  said  G.  D.  Garey  agrees  to  allow  to  the  said  Hvgh  Fyke,  for  bis  defendant  in 
trouble  and  exertions,  a  fee  of  ten  per  cent,  upon  the  gross  amount  of  clothes,  to  be 
all  business  and  connexions  generally  introduced  by  or  from  him  the  ordered  from 

said  Hugh  Puke  to  the  said  G.  D,  Garey,  and  on  any  other  connexion  ^}^^  P^**"'l^  , 
..  L  L     .        J       •.    .         .     .  J.         ^   i      r  J  bythedefend- 

which  may  be  introduced  through  the  medium  of  the  aforesaid  con-  ^^^  {xom,  time 

nexions  and  friends  of  the  said  Hugh  Pyke  to  the  said  G.  D.  Garey,  he  to  time  as  he 

shall  also  be  allowed  a  like  fee  often  per  cent. ;  and  it  is  hereby  under-  might  want  the 

stood  that  such  allowance,  remuneration  or  fee,  is  to  be  received  by  the  s*""©*  *""  that 

said  Hugh  Pyke  in  clothes,  to  be  ordered  by  him  the  said  Hugh  Pyke,  ^^  accounts 

from  time  to  time,  as  ho  may  want  the  same,  and  that  a  settlement  of  should  take 

accounts  between  the  said  parties  shall  take  place  every  six  months,  or  place  between 

at  the  farthest  in  twelve  months."  ^^^  parties 

every  six 

His  lordship  was  of  opinion  that  the  plaintiff  must  be  ^^''l^XJst^ 
nonsuited,  but  directed  the  jury  to  find  a  verdict  for  the  in  twelve 
plaintiff,  damages  30/.  I65.,  giving  the  defendant  leave  to  j^^J)]  onThis 
move.  agreement, 

en-     r  ri         1   II  «    ^    1      •  •      1  j«     1     that  the  onus 

Sir  J.  tampbell  A.  G.  havmg  obtamed  a  rule  accordmgly  lay  on  the 

in  the  ensuing  Hilary  term,  Platt^  who  was  to  have  shewn  plaintiff  to 

cause,  not  being  present,  the  Court  desired  to  hear  settlement  of 

accounts  had 
been  come  to,  and  that  no  action  lay  till  the  expiration  of  twelve  months. 
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1839.  Sir  J.  Campbell  A.  G.  and  Busby ,  in  support  of  the  rule. 

The  meaning  of  this  agreement  was,  that  there  should  be 
periodical  accounts  taken  between  the  parties,  at  which 
times  it  is  conceded  that  an  indebitatus  count  would  have 
been  maintainable  for  any  balance  found  due,  but  it  never 
was  contemplated  that,  immediately  after  the  deliwery  of 
clothes  to  the  defendant,  the  plaintiff  might  sue  him  for 
goods  sold.  It  is  evident  that,  although  goods  had  been 
delivered  to  the  defendant,  the  balance  of  accounts  might 
have  been  in  his  favour.  By  the  terms  of  the  agreement, 
it  appears  that  the  goods  are  not  to  be  paid  for,  but  to  be 
delivered  in  satisfaction*  It  is  not,  consequently,  a  case 
where  a  promise  to  pay  money  on  request  can  be  implied, 
and  therefore  the  declaration  should  have  been  framed  on 
the  agreement. 

E.  JameSf  contra.  Sheldon  v.  Cox  {a)  is  an  authority  for 
the  plaintiff.  There  the  plaintiff  agreed  to  exchange  a  horse 
warranted  sound  for  a  horse  of  the  defendant's,  and  a  sum 
of  money.  The  horses  were  exchanged,  but  the  defendant 
refused  to  pay  the  money,  pretending  that  the  horse  was 
not  sound,  and  the  Court  held  that  indebitatus  assumpsit 
would  lie  for  the  money.  In  the  present  case,  it  did  not 
appear  that  the  goods  were  delivered  in  pursuance  of  the 
agreement,  or  that  any  recommendations  were  in  fact  made 
by  the  defendant.  For  it  will  be  observed  that  it  is  not 
specified  that  all  clothes  were  to  be  delivered  according  to 
the  terms  of  the  agreement,  but  only  that  the  per  centage 
on  any  recommendations  made  should  be  received  in  clothes. 
It  was  therefore  incumbent  on  the  defendant  to  have  shewn 
that  he  recommended  customers  to  the  plaintiff,  so  as  to 
bring  the  clothes  within  the  agreement. 

Lord  Den  MAN  C.  J. — ^Although  this  agreement  came 
out  in  evidence  on  the  defendant's  case,  I  think  we  must 
look  upon  it  as  the  first  thing  proved  between  the  parties. 

(a)  3  B.  &  C.  420;  5.  C  5  D.  &  R.  377. 
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Then  on  proof  of  clothes  having  been  delivered  to  the         1839. 
defendant,  the  inference  necessarily  is  that  they  were  sup- 
plied under  the  agreement,  and  the  plaintiff,  in  order  to 
bring  himself  within  the  agreement,  might  very  easily  have 
supplied  the  proofs,  if  he  really  were  entitled  to  sue. 

LiTTLBDALB  J. — If  there  had  been  no  stipulation  in  the 
agreement  as  to  the  periodical  balances  to  be  struck,  I 
should  have  thought  the  plaintiff  was  entitled  to  recover  in 
this  action.  The  agreement  made  by  the  defendant  is  to 
introduce  his  friends  to  the  plaintiff,  upon  the  express  con- 
dition that  the  plaintiff  is  to  allow  the  defendant  a  fee  of 
ten  per  cent,  upon  the  gross  amount  of  all  business  intro- 
duced by  him,  such  fee  to  be  received  by  the  defendant  in 
clothes,  to  be  ordered  by  the  defendant  from  the  plaintiff, 
and,  if  the  agreement  had  stopped  there,  I  think  the  plaintiff 
might  have  sued  the  defendant  for  any  clothes  delivered, 
and  that  it  would  have  lain  on  the  defendant  to  shew  that 
such  clothes  were  delivered  to  him  as  a  fee  and  remunera- 
tion. But,  inasmuch  as  the  agreement  specifies  that  there 
shall  be  a  settlement  of  accounts  between  the  parties  every 
six  or  at  farthest  twelve  months,  I  think  it  was  incumbent 
on  the  plaintiff  to  shew  that  there  had  been  such  a  settle- 
ment, and  that  it  was  not  competent  to  him  to  bring  an 
action  at  all  till  the  end  of  twelve  months. 

Patteson  J. — On  this  record  it  lay  on  the  plaintiff  to 
shew  that  a  debt  existed.  Without  doubt,  if  no  agreement 
existed,  the  proof  of  delivery  of  the  goods  would  be  suffi- 
cient. On  the  agreement  being  put  in,  it  appeared  that 
the  defendant  was  to  have  a  certain  per  centage  in  clothes, 
and  perhaps,  if  it  had  stopped  even  there,  and  goods  had 
been  proved  to  have  been  delivered,  the  onus  of  proof 
would  not  have  shifted,  and  the  defendant  might  have  been 
called  upon  to  meet  a  prim&  facie  case.  But  the  agreement 
specifies  that  a  settlement  of  accounts  shall  take  place  every 
twelve  months,  which  shews  that  it  was  not  intended  that. 


430 


1839. 


CASES  IN  THE  QUEEN  S  BENCH, 

as  soon  as  clothes  were  delivered,  exceeding  by  any  small 
amount  the  commission  due,  an  action  should  lie,  but  that 
the  accounts  of  the  parties  should  go  on  concurrently  till 
the  end  of  the  year,  when  a  final  balance  should  be  struck. 
No  debt  therefore  existed  till  after  a  settlement,  and  it  lay 
on  the  plaintiff  to  prove  that  a  settlement  had  been  come  to. 


Williams  J.— The  question  lies  in  a  narrow  compass, 
viz.  whether  the  defendant  is  indebted  in  the  manner  and 
form  stated  in  the  declaration,  which  alleges  that  the  clothes 
were  delivered  to  the  defendant  to  be  paid  for  on  request. 
As  soon,  however,  as  the  agreement  is  put  in,  it  appears 
that  the  obligation  to  pay  on  request  would  only  arise  under 
special  circumstances,  and  therefore  it  was  incumbent  on 
the  plaintiff  to  prove  that  those  circumstances  had  occurred. 

Rule  absolute  for  a  nonsuit. 


^0 


TutJtday^ 
JunelUh. 

Where  the 
defemlant,  an 
attornejf,  re- 
quested the 
plaintifif  to  ex- 
ecute a  bail- 
bond  to  the 
sheriff  for  a 
client  of  the 
defendant, 
and  promised 
to  indemnify: 
—Held,  that 
it  was  a  pro- 
mise to  answer 
for  the  debt  or 
default  otnino- 
ther,  within 
the  4th  section 
of  the  Statute 
of  Frauds, 


Geeen  V.  Cresswell. 

XHE  declaration  stated  that  on  the  2d  February,  1836,  a 
writ  of  capias  ad  respondendum  was  issued  against  one 
Hadlej/,  at  the  suit  of  John  Reay,  in  an  action  on  promises ; 
that  the  writ  was  indorsed  for  bail  for  35/.,  and  that  the 
sheriff  arrested  Hadley  under  it,  and  that  thereupon,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendant, 
would  become  bail  and  surety  for  the  said  Hadky,  and 
would  as  such  bail  and  surety  seal,  and  as  his  act  and  deed 
deliver  to  the  said  sheriff,  his  certain  writing  obligatory,  com- 
monly called  a  bail  bond,  in  the  penal  sum  of  70/.  to  be 
paid  to  the  said  sheriff  8cc.,  that  the  defendant  then  pro- 
mised the  plaintiff  that  he,  the  defendant,  would  save  harmless 
and  indemnify  the  plaintiff  from  all  payments,  damages,costs 
and  expenses  which  the  plaintiff  should  or  might  incur  &c., 
by  reason  of  so  becoming  bail  for  the  said  Hadley.      Aver- 
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ment,  that  the  plaintiff  did  give  to  the  sheriff  his  bail  bond,  18S9. 
and  HbAi  Hadley  did  not  cause  special  bail  to  be  put  in  above, 
whereby  the  said  bail-bond  was  forfeited,  and  afterwards, 
to  wit,  on  &c.,  was  assigned  by  the  sheriff  to  the  said  Reay^ 
who  thereupon  afterwards,  to  wit,  on  &c.,  commenced  an 
action  against  the  now  plaintiff  in  the  Court  of  Exchequer, 
and  recovered  against  the  plaintiff  75/.  5$.,  as  well  for  8cc. 
Avennent,  that  Reay  afterwards  sued  out  a  fi.  fa.  against 
the  now  plaintiff  upon  the  said  judgment,  and  that  the 
plaintiff  was  obliged  to  pay  98/.  6s.  to  release  bis  goods. 
Breach,  that  the  defendant  had  not  saved  harmless  and  in- 
demnified the  plaintiff  8cc. 

Pleas  :  1.  Non  assumpsit.  2.  That  the  promise  in  de- 
claration mentioned  was  a  special  promise  to  answer  for  the 
debt  and  default  of  another  person,  and  that  there  was  no 
agreement  in  writing,  according  \o  the  statute  in  such  case 
made  and  provided.  Replication :  That  the  said  promise 
was  not  a  promise  to  answer  for  the  debt  or  default  of  ano- 
ther person  modo  et  form&. 

At  the  trial  at  the  Warwickshire  Spring  assizes  1837^  be- 
fore Park  J.,  it  appeared  that  one  Rtay  having  issued  a 
writ  of  capias  ad  respondendum  against  Joseph  Hadley,  the 
latter  applied  to  the  defendant,  who  was  an  attorney  at 
Birmingham,  and  by  the  evidence  of  the  plaintiff's  wit- 
nesses the  plaintiff  agreed,  at  the  request  of  the  defendant, 
to  become  bail  for  Uadley  to  the  sheriff,  on  the  defend- 
ant's verbal  promise  to  indemnify  the  plaintiff.  The  plaintiff 
proved  that  he  executed  the  bail  bond  ;  that  Hadley  failed 
to  put  in  special  bail ;  that  the  plaintiff  was  sued  on  the 
bail  bond,  and  that  execution  issued  against  him,  on  which 
be  paid  98/.  The  counsel  for  the  defendant  contended  that 
thb  was  a  promise  within  the  Statute  of  Frauds,  and  called 
witnesses  to  prove  that  the  defendant  never  did  make  the 
promise  in  fact.  The  jury  found  for  the  plaintiff  damages 
98/.,  the  learned  judge  ruling  that  this  was  not  a  promise 
within  the  Statute  of  Frauds. 

VOL.  II.  F  F 
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Goulbnrn  Serjt.,  having  obtained  a  rule  for  a  new  trial 
on  the  ground  of  misdirection, 

Balguy  shewed  cause  on  a  former  day  in  this  term  (a), 
and  relied  on  T^mas  v.  Cook  (b),  and  the  dictum  of  Bayley 
J.  there,  that  the  statute  does  not  apply  in  cases  of  an  in« 
demnity,  which  is  all  that  a  bail  bond  amounts  to.  In  this 
case  Hadle^s  debt  was  due  to  Reay,  and  not  to  the  plain- 
tiff. 


Goulbourn  Serjt.  and  Mellor  contri.  The  principle  laid 
down  by  Bayley  J.  in  Thomas  v.  Cook(b),  is  too  general  to 
be  supported.  Anderson  v.  Hayman  (  c)  and  Maison  v. 
Wkaram  (d )  were  both  contracts  of  indemnity,  but  the 
Court  held  that  they  were  promises  to  answer  for  the  debt 
or  default  of  another.  At  one  time  it  was  thought  that  if 
there  was  no  debt  subsisting  at  the  time,  the  statute  did  not 
apply,  Jones  v.  Cooper (e);  but  in  the  two  cases  above 
cited  it  was  held  that  there  was  no  such  distinction.  It  has 
also  been  sometimes  said  that,  if  there  is  a  new  consideration 
for  the  promise,  it  does  not  fall  within  the  statute,  but  it  is 
obvious  that  this  distinction  is  not  sound,  for  in  all  such 
promises  there  must  be  a  new  consideration,  or  it  would  be 
nudum  pactum.  The  true  rule  is  laid  down  by  the  last  edi- 
tors of  Wms.'s  Saunders  (J^),  •*  whether  each  particular  case 
comes  within  this  clause  of  the  statute  or  not  depends  not 
on  the  consideration  for  the  promise,  but  on  the  fact  of  the 
original  party  remaining  liable,  coupled  with  the  absence  of 
any  liability  on  the  part  of  the  defendant  or  his  property^  ex- 
cept such  as  arises  from  his  express  promise."  Tlie  inquiry, 
therefore,  in  this  case  must  be,  whether  the  original  liability  of 
Hadley  remained  after  the  bail  bond  was  given.  Now  Fisher 


(a)  June  4th,  before  Lord  Dtn- 
man  C.  J.,  Littledale,  PaUeson, 
and  Williants,  Je. 

(6)  8  B.  &  C.  738;  5.  C.  3 
Mann.  &  R.  444. 


(c)  1  H.  Bi.  120. 
Id)  3  T.  R.  1«0. 
(<?)  Cowp.  327. 

(Jf)  1  Wms.  Sound.  211,  c.  note 
0). 
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▼.  Fallawsia)  proves  distiDctly  that,  where  a  party  becomes  lasg. 
bail  for  another,  the  contract  is,  that ''  the  principal  engages 
to  indemnify  the  bail  from  all  expenses  fairly  arising  from  his 
situation  as  bail;''  HadUy  therefore  was  primarily  liable. 
It  is  true  that,  if  one  bail  procure  another  to  join  him  as 
surety,  with  a  promise  to  indemnify,  the  promise  need  not 
be  in  writing,  because  there  is  a  primary  liability  in  the 
party  making  the  promise,  and  that  must  have  been  the 
ground  of  decision  in  Thomas  v.  CboA(&).  [Patteson  J. 
I  do  not  see  ''  whose  debt  or  default"  it  could  be  in  Thomas 
V.  Cook  (6)  but  the  defendant's  own*  His  request  to  the 
plaintiff  to  join  in  the  bond  was  founded  on  a  consideration 
moving  from  himself.]  That  is  so,  and  therefore  all  dis« 
cussion  on  Bayley  J.'s  dictum  is  unnecessary.  [Lord  Den- 
man  C.  J.  The  difference  in  this  case  is,  that  the  defend- 
ant was  neither  principal  nor  co-surety.]  A  promise  by  a 
stranger  for  the  debt  or  default  of  another  is  clearly  within 
the  statute.  In  Backmyr  v.  Damall{c),  where  the  defend- 
ant promised  that,  in  consideration  the  plaintiff  would  deliver 
a  gelding  to  J.  E.,  J.  E.  should  redeliver  it ;  it  was  held  to 
be  a  promise  for  another,  and  within  the  statute.  In  Wil" 
liams  V.  Leaper{d)  and  Edwards  v.  Kelly  (e),  and  that  class 
of  cases  where  there  has  been  a  promise  to  pay  the  debt  of 
another,  but  it  has  been  held,  that  the  promise  was  original 
and  not  collateral,  the  ground  of  decision  was,  that  the  debt 
of  the  original  debtor  had  been  extinguished,  and  in  Tho$nas 
V.  Williams  (/),  where  those  cases  were  reviewed,  the  prin- 
ciple on  which  they  were  decided  is  pointed  out.  They  also 
cited  Kirkham  v.  Matter  (g).  Fish  v.  Hutchinson  (A),  and 

1  Selw.  N.  P.  842  (Qth  ed.) 

Cur.  adv.  vult. 

Lord   Denman  C.  J.  now  delivered  the  judgment  of  (he 

{a)  6  Esp.  171.  (e)  6  Maa.  &  S.  904. 

lb)  8  B.  &  C.  728;   S.C.  3         {/)  10  B.  &  C.  o4t;   S,C.  5 
Mann.  &  R.  444.  Mann.  &  R.  625.     ^^^ 

(f)  2  Loid  Raym.  1085.  (g)  2  B.  &  Aid.  613. 

(lO  9  WiU.  308.  (A)  9  Wils.  94. 
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Court.  After  stating  the  facts,  his  lordship  continued  as 
follows  : — The  promise  in  effect  is,  *'  If  you  will  become 
bail  for  Hadley^  and  Hadley,  by  not  paying  or  appearing 
forfeits  his  bail  bond,  I  will  save  you  harmless  from  all  the 
consequences  of  your  becoming  bail.  If  Hadley  fails  to 
do  what  is  right  towards  you,  I  will  do  so  instead  of  him/' 
If  there  had  been  no  decisions  on  the  subject^  it  would  ap- 
pear impossible  to  make  a  reasonable  doubt  that  this  is 
answering  for  the  default  of  another.  The  case  most  relied 
on  by  the  plaintiff  is  that  of  Thomas  v.  Cook  (a),  where  this 
Court  held,  that  a  promise  of  B.  to  hold  A.  harmless  against 
the  consequences  of  his  entering  with  B,  and  C,  at  it/s 
request,  into  a  joint  bond  to  indemnify  D.  against  debts  due 
from  C  and  D.  was  binding,  though  not  in  writing,  BayUy 
and  Parke  Js.,  the  onlyjudges  present,  saying  that  a  pro- 
mise to  indemnify  does  not  fall  within  the  words  or  policy 
of  the  statute. 

But  the  reasoning  in  this  case  does  not  appear  to  us  sa- 
tisfactory in  support  of  the  doctrine  there Jaid  down^  which, 
tdcen  in  itTfull  extent,  would  repeal  the  statute ;  for  every 
promise  to  become  answerable  for  the  debt  or  default  of 
another  may  be  shaped  as  an  indemnity ;  but  even  in  that 
shape  we  cannot  see  why  it  may  not  be  within  the  words 
of  the  statute. — Within  the  mischief  of  the  statute  it  most 
certainly  falls.  Adamt  v.  Dansey  (b)  does  not  bear  out  the 
general  doctrine.  That  was  a  promise  by  one  parishioner 
to  indemnify  another  against  the  consequences  of  resisting  a 
claim  of  tithe.  This  is  not  becoming  responsible  for  debt 
or  default  of  any  other,  but  merely  promising  to  pay  what  the 
promisee  may  lose  by  defending  the  promisor's  interest  in  a 
suit. 

In  some  of  the  cases  the  language  employed  seems  to 
assume  that  the  debt,  default  or  miscarriage,  must  have 
been  incurred  at  the  time  of  making  the  promise.  But  the 
common  case  of  becoming  responsible  for  goods  supplied 
to  another  on  the  faith  of  that  promise,  and  of  course  after  it, 

(a)  8  B.  &  C.  798;  S.  C.  3  Mann.  &  R.  444.         (&)  6  Bing.  506. 
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shews  that  criterion  to  be  inadmissible.  A  distinction  was 
also  hinted  at,  from  the  circumstance  of  Hadley's  debt  being 
due  to  a  third  person,  and  the  default  therefore  incurred 
towards  him,  not  towards  the  bail ;  but  here  again  is  the 
surmise  of  an  intention  in  the  legislature,  which  none  of  its 
language  bears  out.  And,  besides,  may  it  not  be  said  that 
the  arrested  debtor,  who  obtains  his  freedom  by  being  bailed, 
undertakes  to  his  bail  to  keep  them  harmless,  by  paying 
the  debt  or  surrendering? 

There  does  not  appear  any  objection  to  the  test  laid  down 
in  the  note  to  1  IVms's.  Saunders,  211c,  and  it  is  decisive  in 
favor  of  the  objection.  The  original  party  remained  liable, 
and  the  defendant  incurred  no  liability,  except  from  his 
promise. 

Rule  ab8olute(ci). 

(a)  See  1  Ry.  &  Moo.  348 


435 


1889. 


Twsdayy 
JuneUih. 


Sandys  v.  Hodgson, 

1  ROVER  for  a  dog.     Pleas:    1.  that  the  dog  was  not  xhe defendant 

the  property  of  the  plaintiff  modo  et  fomil     2.  Not  guilty,  had  brought 

3.  That  defendant,  by  leave  of  the  plaintiff,  converted  and  actions  oftro- 

disposed  of  the  dog  modo  et  form&  8cc.    Replication  taking  ^^^[^^  *  ^^i 
,     *^  ®  '^      .  ®  at  the  same 

issues  on  the  first  and  second  pleas;  new  assignment  to  assizes 

the  third  plea  of  a  different  conversion.     Pleas  to  the  new  ^f^l^n  fhel^ 

assignment,  1,  not  guilty;  2,  leave  and  license.  tion against^. 

At  the  trial  before  ColtmanJ.,  at  the  Lancashire  Summer  verSict7or 

assizes,  1 837f  it  appeared  that  at  the  previous  Spring  assizes  ^^>  <o  he  re- 
•  ^     ,        ...  .  .  ..  i.      t      .       duced  10  1«. 

the  defendant  had  brought  two  actions  of  trover  for  the  dog  by  consent,  on 

in  question,  one  against  Dowbiggin,  the  other  against  the  ^  ^''*"8  ."P 

present  plaintiff.     In  both  actions  the  issue  was  as  to  the  the  action 

against  B.,  B. 
obtained  a  verdict.  At  the  trial  of  these  actions  the  dog  was  in  the  possession  of  B* 
A  few  days  after  the  trials,  B.  gave  the  dog  in  question  to  A,  for  the  purpose  of  deliver- 
ing up  to  the  defendant,  with  Is.  damages.  A.  accordingly  gave  up  the  dog,  and  at  the 
the  same  time  B.'s  attorney  gave  the  c^fendant  notice  that  the  dog  belonged  to  B.  and 
demanded  possession ;  the  defendant  refused:  Held,  on  trover  afterwards  broaght  by  B. 
for  the  dog,  that  B.  bad  not  estopped  himself  from  recovering  by  enabling  A*  to  give  ^of 
I  of  the  dog  to  the  defendant. 
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l8S9b  property  ia  the  dog.  In  the  first  action  tried,  Hodgson  v. 
Dowbiggin,  the  plaintiff  obtained  a  verdict  for  50/*  damages, 
subject  to  be  reduced  to  Is.  by  consent,  on  the  dog  being 
given  up  to  Hodgson.  In  the  second  action,  Hodgson  v. 
Sandys,  Dotvbiggin  was  called  as  a  witness  for  the  defend^ 
ant,  and  proved  that  the  dog  had  been  his,  and  that  he 
had  given  it  to  the  defendant  Sattdys;  the  verdict  there- 
upon passed  for  the  defendant  Sandys,  It  also  appeared 
that  at  the  trial  of  these  actions  the  dog  was  in  the  possea* 
sion  of  Sandys.  A  few  days  after  the  Spring  asaizea,  a  Mr. 
Poole,  who  had  been  the  attorney  both  of  Sandys  and  Donth 
biggin,  in  the  above  actions,  accompanied  by  Dowbiggin, 
called  upon  Hodgson,  and  Dowbiggin  thereupon  gave  up 
the  dog  to  Hodgson  with  one  shilling;  Poole  at  the  same 
time  gave  Hodgson  a  written  notice  that  the  dog  belonged 
to  Sandys,  and  demanded  possession  of  it,  Hodgson  required 
time  to  consider  the  demand,  and  on  a  subsequent  demand 
being  made  by  Poole,  refused  to  give  up  the  dog.  It  also 
appeared  that  Sandys  had  ordered  the  dog  to  be  taken  to 
Dowbiggin  in  order  to  be  given  up  to  the  defendant  Hodg- 
son. On  these  grounds  it  was  contended  for  the  defendant 
that  Sandys  had  parted  with  his  property  in  the  dog,  and 
that  the  defendant  was  entitled  to  a  verdict.  Evidence  was 
also  tendered  to  shew  that  the  dog  never  had  been  the  pro- 
perty of  Dowbiggin,  The  verdict  passed  for  the  plaintiff, 
and  the  learned  judge  gave  leave  to  move. 

Addison  obtained  a  rule  accordingly  to  enter  a  verdict  for 
the  defendant,  or  for  a  new  trial  or  nonsuit,  in  the  ensuing 
Michaelmas  term,  and  cited  note  (6)  to  1  Wms.  Saund.  299} 
Oakley  v.  Davis  {a),  and  Bailey  v.  Culverwell(b). 

Creswell  and  Alexander  shewed  cause  on  a  former  day  in 
this  term  (c).  The  question  is,  whether  the  order  by  Sandys 
to  give  up  the  possession  of  the  dog  to  Hodgson  vested  the 

(a)  16  East,  82.  (c)  June  0tb,  before  Lord  Den- 

lb)  8  B.  &  C.  448;  S.  C.  2  manCJ.,  LittUdale,Pattesonuad 
Mann.  &  R,  564.  WilUam,  Js. 


TRINITY  TERM,  II  VICT.  437 

property  in  the  latter.  The  judgment  obtained  by  Hodgson  1839. 
against  Dowbiggin  was  not  that  Dowbiggin  should  make 
good  title  to  the  dog  to  Hodgson;  if  it  had  been  so,  and 
Sandys  bad  consented  fo  such  title  being  made,  it  might  be 
contended  that  Sandys  had  parted  with  the  property.  But 
the  terms  of  the  yerdict  were  merely  that  Dowbiggin  should 
deliver  up  the  dog  to  Hodgson.  If  the  dog  had  been  in 
Dowbiggin's  possession  at  the  time  of  trial,  his  delivering 
up  the  possession  then  could  not  affect  the  right  of  Sandys, 
how  then  can  the  consent  of  Sandifs  to  his  deUvering  up 
possession  affect  his  title?  It  is  clear  from  the  evidence 
that  Sandys  authorized  the  possession  only  to  be  given  up^ 
not  the  property ;  if  therefore  Dowbiggin  gave  up  more,  he 
exceeded  his  authority.  If  it  should  be  attempted  to  deny 
that  there  was  sufficient  proof  of  conversion,  M*Combie  v. 
Davits  {a),  shews  clearly  that  any  exercise  of  control  over 
a  chattel  with  a  knowledge  that  it  belongs  to  and  is  claimed 
by  another  is  a  conversion.  In  that  case  it  was  held,  that  the 
accepting  an  assignment  from  a  party  who  had  no  property 
in  the  goods,  and  refusing  to  deliver  them  up  to  the  owner 
on  demand  is  a  conversion.  The  cases  cited  on  moving  for 
the  rule  do  not  appear  applicable. 

Addison  (with  whom  was  IV.  H.  Watson)  contrs^.  The 
verdict  ought  to  be  entered  for  the  defendant.  By  the 
connivance  of  Sandys,  a  trick  was  played  upon  Hodgson 
in  order  to  defraud  him  of  the  benefit  of  the  verdict  he 
had  obtained  against  Dowbiggin,  Fraud  is  as  much  dis- 
countenanced in  a  court  of  law  as  in  a  court  of  equity.  As 
therefore  Sandys  enabled  Dowbiggin  to  deal  with  the  dog 
in  question  as  his  own,  and  thereby  to  defeat  Hodgson^s 
rights,  the  rule  of  law  is  applicable  which  estops  him  from 
subsequently  setting  up  any  claim  of  his  own,  Pickard  v. 
Sears  (6),  and  3  Bac.  Abr.  Fraud  (B).  In  that  work  many 
cases  are  cited  which  bear  upon  the  present.     Thus,  where 

(a)  6  East,  538.  (6)  2  N.  &  P.  488* 
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1839.  a  mother  being  absolute  owner  of  a  term,  allowed  her  son  to 
declare  that  the  term  was  to  come  to  htm  at  her  death,  and 
witnessed  a  deed  whereby  he  disposed  of  the  reversion,  it 
was  held  that  she  was  compellable 'to  make  good  the  set- 
tlement (a).  So  if  il.  has  a  prior  incumbrance  on  an  estate, 
and  is  a  witness  to  a  subsequent  mortgage,  but  does  not 
disclose  his  own  incumbrance,  this  is  a  fraud  in  him,  for 
which  his  incumbrance  shall  be  postponed,  3  Bac.  Abr. 
774,  (7th  ed.)  If  this  case  had  come  before  the  Court 
of  Chancery,  equity  would  have  compelled  Sandys  to  make 
title  to  Hodgson,  but  ex  dolo  non  oritur  actio,  and  therefore 
Sandys  cannot  be  permitted  to  sue  in  a  Court  of  law. 
[Patieson  J.  I  do  not  see  how  Sandys  could  be  a  party  to 
any  fraud,  unless  he  consented  to  the  verdict  passing  for 
the  plaintiff  in  Hodgson  v.  Dowbiggin,  which  is  not  very 
likely,  as  that  would  be  giving  a  victory  over  himself.]  The 
fraud  of  Sandys  consisted  in  enabling  Dowbiggin  to  defeat 
Hodgson  of  his  claim  to  50/.  by  giving  an  illusory  posses- 
sion of  the  dog  for  five  minutes. 

Cur.  adv.  vuU. 

Lord  Denman  C.J.  on  this  day  delivered  the  judgment 
of  the  Court. — On  the  trial  it  was  contended,  that  Sandys* 
conduct  precludes  him  from  setting  up  any  claim  of  pro- 
perty in  the  dog,  as  it  plainly  led  Hodgson  to  believe  it  hiS| 
Hodgson's,  property,  and  recourse  was  had  to  the  principle 
lately  expounded  in  Pickard  v.  Sears  (b),  which  runs  through 
many  cases  hi  equity,  and  is  thus  stated  by  Sugden  (V.&  P. 
726.)  *'  If  a  person  having  a  right  to  an  estate  permit  or 
encourage  a  purchaser  to  buy  it  of  another,  the  purchaser 
shall  hold  it  against  the  person  who  has  the  right."  But  I 
cannot  apply  that  doctrine  to  the  case  before  us^  because  I 
do  not  perceive  how  Sandys  induced  Hodgson  to  become 
the  purchaser  of  the  dog,  for  in  the  first  place  he  did  not 
become  the  purchaser,  but  only  established  a  right  of  ac- 
tion against  Dowbiggin  as  a  wrong-doer ;  and  2dly,  Sandys 

(a)  Humden  v.  Cheyney,  2  Vern.  150  (6)  9  N.  &  P.  488. 
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cannot  be  said  to  have  persuaded  him  that  he  admitted  his  1839. 
title,  having  himself  so  lately  claimed  to  hold  the  dog  against 
him.  If  indeed  it  had  been  proved  that  Hodgson  was  in- 
duced by  Sandys*  conduct  to  enter  into  a  disadvantageous 
compromise  of  the  action,  there  might  have  been  some 
difference;  but  we  do  not  know  that  it  was  such.  Hodg- 
son may  have  entitled  himself  to  recover  the  dog  against 
Doabiggin,  and  it  would  then  be  just  to  enter  a  verdict 
for  what  may  be  the  whole  amount  of  the  damages  laid  in 
the  declaration,  called  penal  damages,  to  compel  restitution. 
But  the  fact  of  conversion  may  have  entitled  Hodgson  to 
no  more  damages  than  the  Is.  actually  paid.  And  this 
arrangement  between  themi  as  far  as  appearS|  was  wholly 
independent  of  the  question  of  property  as  between  Saudys 
and  Hodgson,  For,  though  Sandys  may  have  claimed 
through  Dowbiggin,  there  is  no  inconsistency  in  supposing 
that  Dowbiggin  was  in  such  a  position  towards  Hodgson  as 
to  have  no  defence  against  him,  and  yet  that  Sandys  was 
entitled  as  owner  to  recover  it  from  Hodgson. 

Rule  discharged. 

Collins  t?.  Yewens.  /        Wednesday, 

June  12**- 
HUMFREY  in  Easter  term  last  had  obtained  a  rule  call-      i.  Where  a 
ing  upon  the  plaintiff  to  shew  cause  why  the  defendant  should  ^Ji^arresud 

by  a  sherifPs 
officer  without  a  warrant,  detainers  lying  in  the  sheriff's  office  have  no  operation  aeainst 
him,  whilst  be  is  in  such  illejo^l  custody,  and  therefore  he  is  entitled  to  his  discnane 
against  all  detainers,  but  he  is  not  priyileged  during  such  time  from  arrest  on  any  valid 
warrant. 

9.  A  sheriff's  officer  cannot  justify  an  arrest  made  without  a  warrant  by  procuring  a 
warrant  previously  issued  to  another  sheriflT^s  officer,  but  not  executed,  to  be  delivered 
to  himself  with  his  name  inserted  afler  the  arrest. 

3.  A  prisoner  who  has  been  illegally  arrested,  is  entitled  to  his  dischai^  oat  of  cus* 
tody  on  the  detainer  of  the  plaintiff,  although  there  has  been  no  collusion  between  the 
party  making  the  arrest  and  the  plaintiff. 

4.  Qiutre,  whether  a  party  ma;^  be  arrested  on  a  ca.  sa.,  which  has  been  issued  more 
than  a  year,  and  on  which  a  previous  sheriff  has  returned  **  non  est  inventus,"  without 
reviving  the  judgment  by  scire  facias;  temble,  that,  as  the  3  &  4  Will.  4,  c.  67,  s.  3,  enacts 
that  the  writ  shall  be  returnable  upon  execution,  and  does  not  specify  any  limit,  oo 
scire  facias  is  necessary. 
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1899*        not  be  discharged  out  of  custody  as  to  the  above  action,  he 
^1^*^'''^      hairing  been  illegally  arrested,  and  why  the  plaintiff  or  the 
«.  sheriff  of  Middlesex,  or  bis  officer,  should  not  pay  the  de- 

Yewbms*     fendant  the  costs  of  the  arrest,  and  of  the  motion. 

The  affidavit  of  the  defendant,  on  which  this  rule  was 
obtained,  stated  the  following  facts: — On  the  3d  April, 
1839)  the  defendant  was  at  Messrs.  Wrights*  banking-house, 
when  Slotffman,  a  sheriff's  officer,  came  in  and  stated  that 
he  had  a  writ  of  execution  against  him,  and  should  take  him 
into  custody  upon  a  warrant  grounded  on  a  writ  of  ca.  sa. 
The  defendant  demanded  to  see  the  warrant,  but  Slotoman 
stated  that  he  had  left  it  at  his  house  in  Cursitor-street. 
The  defendant  resisted  the  taking  him  into  custody,  upon 
which  Slotvman,  with  the  assistance  of  two  of  his  followers, 
took  him  forcibly  to  a  lock-up  house  in  Cursitor-street.  The 
defendant  again  demanded  to  see  the  warrant  on  which  he 
was  detained,  but  Slotoman  refused  to  produce  it.  On  the 
following  day  the  defendant  instructed  his  attorney  to  ascer- 
tain what  were  the  grounds  of  his  detention,  upon  which 
his  attorney  produced  to  him  a  warrant  grauted  to  the  sheriff 
of  Middlesex  upon  a  ca.  sa.  issued  out  of  this  Court  at  the 
suit  of  the  plaintiff,  on  the  1 3th  June,  1837>  a  copy  of  which 
was  annexed,  and  which  warrant  had  been  obtained  by 
Slowman  after  the  defendant  had  been  lodged  in  custody  as 
aforesaid.  The  defendant  was  in  custody  of  the  Warden 
of  the  Fleet,  having  been  removed  there  by  habeas  corpus ; 
the  defendant  stated  that  at  the  time  of  the  said  arrest 
of  the  defendant,  Slowman  had  no  warrant  under  the  hand 
and  seal  of  the  Sheriff  of  Middlesex  authorizing  him  to 
arrest  the  defendant.  Some  time  after  the  defendant  had 
been  in  the  custody  of  Slowman  in  Cursitor-street,  Slotoman 
discovered  that  one  Nathan,  another  sheriff's  officer,  held  a 
warrant  against  the  defendant  granted  by  the  said  sheriff  on 
a  ca.  sa.  issued  in  a  cause  of  Robitison  and  another  agamst 
the  defendant^  whereupon  Shwman  prevailed  on  Nathan 
to  deliver  such  warrant  to  him,  indorsed  with  the  following 
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words,  *'  not  executed  by  me,  L.  J.  Nathan,  3d  Apr.  1839/* 
and  obtained  from  the  Sberiif  of  Middlesex  the  insertion  of 
his  own  name,  and  that  of  his  assistant,  in  sach  warrant,  upon 
which  Slowman  represented  to  the  sheriff  that  he  had  ar« 
rested  the  defendant  on  such  warrant,  and  upon  searching 
for  detainers  thereon,  the  sheriff  sent  out  of  his  office  four 
several  detainers,  one  of  which  was  to  detain  the  defendant 
in  this  cause. 

The  sheriff's  warrant  annexed  to  the  writ,  and  addressed 
to  one  Franks  and  Slowman,  was  dated  ISth  June,  IBS7,  and 
purported  to  issue  on  a  ca.  sa.  at  the  suit  of  tbe  plaintiff. 

The  affidavit  of  the  clerk  of  the  plaintiff's  attorney  stated, 
in  answer,  that  judgment  was  entered  up  in  the  present 
action  25th  May,  1 837,  upon  a  warrant  of  attorney  dated 
17th  January,  1837,  and  on  the  £6th  May,  1837  a  writ  of 
ca.  sa.  was  issued  against  the  defendant,  addressed  to  the 
Sheriff  of  Middlesex.  On  the  28th  September,  1837,  tbe 
then  Sheriff  of  Middlesex  returned  ^'non  est  inventus"  to 
the  said  writ,  and  on  28th  September,  1838,  the  then  She* 
riff  of  Middlesex  made  a  like  return.  The  judgment  roll  in 
the  action  had  been  carried  into  the  Treasury,  with  the  se- 
veral returns  of  the  said  sheriff  returned  thereon.  It  was 
also  sworn  that  the  defendant  was  not  arrested  by  any  col- 
losion  with  the  plaintiff  and  the  Sheriff  of  Middlesex  or 
Slowman  his  officer. 

The  under-sheriffs  stated  in  their  affidavit  that  on  the  3d 
April,  1839,  they  introduced  the  name  of  Slowman  into  this 
warrant  given  to  Nathan,  as  it  appeared  that  the  writ  had 
not  been  executed,  which  was  a  practice,  as  to  unexecuted 
writs,  that  had  existed  for  many  years  in  the  office,  and  they 
were  not  at  that  time  aware  that  the  defendant  had  been 
arrested  by  Slowman.  They  also  denied  the  existence  of 
any  collusion  between  Slowman  and  the  sheriff. 
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1839. 


Colli  MS 

V, 

Yewens. 


Kelly,  on  a  former  day  (a)  in  this  term,  shewed  cause  for 

{a)  May  35tby  b«for»  Lord  Denman  C.  J.,  LUtkdak,  FatUson,  and 
WilUams  Js. 
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1839.  the  plaintiff.  The  question  is,  whether  the  plaintiff  is  to 
be  deprived  of  the  benefit  of  his  writ  because  the  defendant 
has  been  illegally  arrested.  It  is  conceded  that|  when  the 
arrest  has  been  made  by  any  collusion  with  the  detaining 
creditor,  the  subsequent  detention  is  illegal,  Barratt  v. 
Price  (a).  But  where  there  has  been  no  collusion^  as  in 
the  present  case,  between  the  party  making  the  arrest  and 
the  detaining  creditor,  the  latter  is  not  to  be  deprived  of 
the  benefit  of  his  execution,  however  illegal  the  custody  of 
the  defendant  may  be;  Howson  v.  Walker  (b).  It  is  also 
objected  that  the  judgment  on  which  the  ca.  sa.  of  the 
plaintiff  issued  was  more  than  a  year  old,  and  therefore  that 
it  ought  to  have  been  revived  by  a  scire  facias,  but  the  an* 
swer  is  that  the  judgment  roll  in  this  action  has  been  car- 
ried into  the  Treasury  with  the  several  returns  of  the  sheriff 
thereon.  It  is  true  that  there  is  no  testatum  alias  ca.  sa., 
but  it  is  not  necessary  that  there  should  be,  as  a  ca.  sa.  is  in 
force  under  the  Uniformity  of  Process  Act  until  it  is  exe- 
cuted. [Patteson  J.  mentioned  two  late  cases  in  Chancery, 
Ex  parte  Hawkins  (c),  Ex  parte  Rots  (c).] 

Kenfiedy  shewed  cause  for  the  sheriff.  When  it  is  said 
that  the  judgment  should  have  been  revived  by  sci.  fa.,  the 
distinction  is  not  borne  in  mind  between  writs  of  execution 
before  and  since  the  3  &  4  I'Vill.  4,  c.  67.  Before  that  act 
writs  were  returnable  at  a  day  certain,  now  they  are  return- 
able immediately  upon  execution;  although,  by  rule  of 
Court  the  party  can  be  ruled  at  any  time  to  return  what  has 
been  done  upon  the  writ  (d  )•  A  writ  therefore  is  in  force 
till  it  is  executed.  The  sheriff  ought  not  to  be  called  upon 
to  pay  costs  in  this  case,  as,  where  there  is  jurisdiction, 
no  action  lies  against  the  sheriff  who  executes  the  process 
of  the  Court,  although  the  proceedings  have  been  erro- 
neous; The  Case  of  t/u  Marshalsea  (e).    Where,  indeed, 

(a)  9  BiDg.  566.  ((Q  See  R^.  Gen.  Mich.  T.  8  W. 

lb)  2W.Bl.893.  4,8.13. 

(c)  Not  yet  reported.  (e)  10  Rep.  68  b. 
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the  arrest  is  altogether  illegal  and  the  sheriff  is  connected  i839. 
with  it,  he  is  liable;  but  in  that  case  his  privity  must  be 
shewn  by  producing  his  warrant  to  the  bailiff,  on  which  the 
arrest  was  made,  Drake  v.  Sikes  {a\  Here  the  arrest  was 
made  by  Siowman,  as  a  mere  stranger  to  the  sheriff.  Oood' 
win  V.  Lordon{b)  shews  that  there  is  no  privilege  from 
arrest  at  the  time  of  a  party  being  discharged  out  of  custody 
on  a  charge  of  felony.  In  Robinson  v.  Yewens  (c),  which 
was  a  similar  application  by  the  defendant  to  the  Court  of 
Exchequer,  that  Court  discharged  the  rule  with  costs. 

Sir  F.  Pollock  (with  whom  was  Humjrey)  contrA.  In 
2  Arch.  K.  B,  Practice,  686,  (4th  edit.),  it  is  stated  that,  if 
a  writ  of  execution  has  been  sued  out,  and  regularly  filed 
wkhin  the  year,  another  writ  of  execution  may  be  sued  out 
without  a  sci.  fa.,  otherwise  not.  The  plaintiff,  therefore, 
is  in  this  dilemma,  either  the  arrest  has  been  made  upon 
this  writ,  although  two  sheriffs  have  indorsed  ''  non  est  in- 
ventus" upon  it,  or  else  no  writ  has  been  retunied  and  filed 
within  the  year,  and  then  a  sci.  fa.  is  necessary.  [Little" 
dale  J.  In  Scott  y.Whalley(d)  where  judgment  had  been 
entered  on  a  bond  to  secure  an  annnity,  and  a  fi.  fa.  issued 
for  the  arrears  of  half  a  year,  the  Court  held  that  a  second 
fi.  fa.  might  be  issued  for  the  arrears  of  the  subsequent 
quarter,  without  reviving  the  judgment  by  sci.  fa.  In  Tay- 
lor V.  Gregory  (e)  it  was  held,  that  to  save  the  statute  of 
limitations  it  was  sufficient  if  the  writ  was  issued,  and  riie 
returns  made  at  any  time  previous  to  the  commencement 
of  the  action,  but  perhaps  there  may  be  a  difference  when 
a  writ  has  been  sued  out  to  save  the  statute.]  The  argu- 
ment on  the  other  side  is,  that  a  ca.  sa.  may  be  kept  for  five 
or  fifty  years  without  being  executed  and  still  be  valid,  but 
that  is  denied.     [Patteson  J.  Formerly  all  writs  were  re- 

(a)  7  T.  R.  113.  (c)  Nttt  ytt  Pepsifgy  See  Pear- 

\b)  1  A.  &  E.  378;  S.  C.  3  N.      urn  v.  Yewenty  5  Ring.  N.  C.  489. 
&M.879.  {d)  1H.B1.  297 

{€)  5  B.  &  Aid.  489. 
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ttirnable  on  a  day  certain,  but  now  no  limit  is  fixed  for 
the  return  of  writs  of  execution ;  they  are  made  returnable 
immediately  after  execution.]  As  to  the  denial  of  collu- 
sion the  test  to  be  applied  is,  whether  the  party  has  been 
arrested  in  such  a  manner  as  to  induce  the  Court  to  leave 
him  to  sue  out  a  habeas  corpus,  or  to  bring  his  action ;  if 
they  would  discharge  him  out  of  custody  in  a  summary  way, 
the  case  comes  within  Barratt  ▼•  Price  (a).  In  Spence  ▼• 
Stuart  (6),  where  a  defendant  attending  before  an  arbitrator 
as  a  witness  was  arrested,  and  the  plaintiff  in  consequence 
of  the  arrest  lodged  a  detainer,  although  the  plaintiff  denied 
any  colhision  with  the  parties  making  the  arrest,  the  Court 
made  the  rule  for  discharging  the  defendant  absolute  with 
costs. 


Hoggins  appeared  for  Slowman;  and  J.  W,  Smith,  who 
appeared  for  another  detaining  creditor,  cited  Rose  v.  Tomb' 
linson  (c),  Jacobs  v,  Jacobs  (d),  and  Barclay  v.  Faber(e), 

Cur.  adv.  vult. 


RrCHABDS 

Yewens. 


Richauds  v.  Yewens. 

This  case,  in  which  a  similar  rule  had  been  obtained  to 
discharge  the  defendant  out  of  custody,  was  ordered  to  stand 
over.  The  facts  will  appear  in  the  judgment  now  delivered 
in  this,  and  the  preceding  case,  by 


Lord  Denman  C.J. — This  was  an  application  to  dis- 
charge a  defendant  out  of  custody,  on  the  ground  that  he 
was  detained  by  the  sheriff  on  a  writ  of  capias  ad  satisfa- 
ciendum at  the  suit  of  the  plaintiff,  having  been  illegally 
arrested  in  the  first  instance  by  one  Slowman,  who  had  no 
warrant;  and  it  does  not  appear  by  the  affidavits  at  whose 
suit  Slowman  professed  to  arrest  him.     Also  on  the  ground 


(a)  9  Bing.  566. 

(b)  3  East,  89. 

(c)  3  Dowl.  P.  C.  55. 


{d)  3  Dowl.  P.  €.675. 
(c)  2  B,  &  Aid.  743, 
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that  no  9cire  facias  had  been  issued  to  revive  the  judgment, 
which  was  more  than  a  year  old.     It  is  unnecessary  to  give 
any  opinion  as  to  the  second  objection,  inasmuch  as  we  de* 
cide  in  favour  of  the  defendant  on  the  first.    It  appeared  that 
SlowmaHf  who  arrested  the  defendant,  was  one  of  the  officers 
usually  employed  by  the  sheriiF,  but  he  had  no  warrant  in 
the  particular  case.    The  defendant  was  taken  to  the  lock- 
up-house of  Slowman,  and  whilst  he  was  there  Slawman 
obtained  a  warrant  in  this  action  at  the  suit  of  the  plaintiff 
Collins,  on  a  writ  which  was  in  the  office  before  the  arrest, 
but  as  the  warrant  was  issued  subsequent  to  the  arrest  he 
knew  that  it  could  not  avail  him ;  therefore  he  applied  to 
one  Nathan,  a  sheriff's  officer,  who  held  a  warrant  against 
him  at  the  suit  of  Robinson  and  another  (the  only  warrant 
which  appears  to  have  been  issued  before  the  arrest),  and  per- 
suaded Nathan  to  give  him  up  that  warrant.     Nathan  in- 
dorsed it  that  it  had  not  been  executed  by  him,  but  Slouman 
procured  his  name  to  be  inserted,  and  persuaded  the  sheriff 
that  defendant  had  been  arrested  under  that  warrant.     The 
general  rule  of  law  undoubtedly  is,  that,  as  soon  as  a  party 
is  arrested  in  one  action  he  is  considered  to  be  in  the  cus- 
tody of  the  sheriff  in  all  actions  in  which  writs  have  been 
issued  and  delivered  to  the  sheriff;  for,  as  Lord  Chief  Justice 
Tindal  says,  in  Barratt  v.  Price  (a),  *'  it  would  be  only  an 
idle  and  useless  ceremony  to  arrest  the  defendant  in  the 
rest;  it  would  be  actum  agere."     But  the  Lord  Chief  Jus- 
tice goes  on  to  add,  that,  where  the  sheriff  has  by  his  own 
act  illegally  arrested  the  defendant,  the  defendant  is  not  in 
custody  under  the  first  writ,  he  is  suffering  a  false  impri- 
sonment, and  such  false  imprisonment,  being  no  arrest  in  the 
original  action,  cannot  operate  as  an  arrest  under  the  other 
writs  lodged  with  the  sheriff."    It  is  obvious  that  the  same 
observations  will  apply  where  the  first  arrest  is  by  a  mere 
stranger  and  wrong-doer,  for  in  such  case  the  writs  in  the 
sheriff's  office  cannot  operate.    But,  if  in  such  case  a  bailiff 
having  a  warrant  arrests  the  defendant,  already  illegally  in 

(a)  9  Bing.  570. 
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custody,  without  collusion  with  those  who  so  have  him  in 
custody,  such  arrest  is  legal,  inasmuch  as  the  defendant  is 
not  by  such  illegal  custody  privileged  from  arrest  under 
legal  process ;  and  this  is  the  true  ground  of  decision  in  How- 
son  V.  Walker  and  Crowden  v.  8ame(,a);  therefore  if  Nathan, 
who  had  a  warrant  at  the  suit  of  Robinson  and  another,  had 
arrested  defendant  without  collusion  with  Slowman,  while 
he  was  in  Slowman*s  illegal  custody,  doubtless  the  arrest 
would  have  been  good,  and  all  other  writs  then  in  the 
sheriff's  office  would  have  attached  upon  it.  But  the  case 
here  is  widely  different;  Slowman  is  the  officer  in  both 
actions;  the  present  plaintiff,  Collins,  can  have  no  rights, 
except  through  the  agency  of  Slowman,  to  whom  a  warrant 
on  his  writ  was  directed  after  the  defendant  was  arrested. 
Slowman  makes  no  affidavit,  we  do  not  know  at  whose  suit 
he  professed  to  arrest  the  defendant,  whether  at  the  suit  of 
Collins,  or  Richards  and  another,  or  Robinson  and  another — 
he  mentioned  no  plaintiff's  name  to  the  defendant,  so  far  as 
the  affidavits  shew,  and  if  we  were  to  hold  this  arrest  or 
detainer  (for  it  does  not  appear  which  it  is)  good,  we  should 
be  authorising  any  sheriff's  officer,  without  a  warrant,  to 
arrest  any  person  against  whom  he  fancied  that  writs  were 
lodged  in  the  office,  and  then  to  cure  the  illegality  of  his 
original  arrest  by  procuring  warrants  on  the  writs  so  lodged 
— a  speculation  which  cannot  be  endured.  An  affidavit  is 
made  by  the  clerk  of  plaintiff's  attorney,  denying  any  collu- 
sion with  the  sheriff  or  Slowman,  but  this  is  very  vague,  and 
besides  the  warrant  in  the  action  is  to  Slowman  himself  the 
wrong-doer. 

In  the  case  of  Richards  and  another  v.  Yewens,  the  war- 
rant was  not  directed  to  Slowman,  but  to  one  Willis  a  she- 
riff's officer.  There  is  an  affidavit  by  the  clerk  of  plain- 
tiff's attorney  denying  all  collusion,  and  this  case  depends 
on  the  question,  whether  under  the  circumstances  the  writ 
which  was  in  the  sheriff's  office  before  the  illegal  arrest 
operated.     We  are  of  opinion  that  it  did  not,  by  reason 

(a)  3  W.  Bl.  883. 
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of  the  defendant  not  being  at  any  time  legally  in  custody  i8d9. 
of  the  sheriff  under  any  legal  arrest.  Here,  as  in  the  for- 
mer case,  if  Willis  had  arrested  the  defendant  whilst  in  such 
illegal  custody  he  could  not  have  been  discharged,  but  no 
such  arrest  was  made.  We  are,  therefore,  of  opinion  that 
the  rules  must  be  made  absolute  for  discharging  the  de- 
fendant in  both  actions. 

Rule  absolute. 


^y^ 


Stead  v.  Dawber  and  another (<i).  Tuadayy 

_  May  1th. 

Declaration,  that  on  the-ioth  May,  isse,  the  in  a  written 

plaintiff  and  defendants  agreed  for  the  sale  by  the  defend-  contract  wuh- 
^  .  ®        .  ,  ''  in  sect.  J7  of 

ants  to  the  plamtiff  of  a  certam  quantity  of  ground  bones,  the  Statute 

to  be  delivered  on  the  20lh  to  the  S^nd  then  instant;  pay-  5^^^""^^^  ^ 
ment  by  acceptance  at  three  months  from  delivery :  that  on  certain  day, 
the  1 7th  May  the  plaintiff,  at  the  request  of  the  defendants,  fluctuating 
gave  them  time  for  delivery  until  the  24th  May.    Aver-  value,  to  be 
ment,  that  from  that  time  plaintiff  had  always  been  willing  bill  at  three 
to  accept  and  pay  for  the  bones  by  a  bill  8cc.;  that  de-  ^^i^^^  ^"^ 
fendants  had  notice,  and  on  the  S4th  May  were  requested  time  of  delive- 
to  deliver.     Breach;  the  non-delivery,  whereby  the  plain-  ^j^^nceof  the 
tiff  had  been  deprived  of  great  profits,  the  price  of  ground  contract,  and 
bones  having  greatly  risen  between  the  making  of  the  con*  toiuUtitute 
tract  and  the  refusal  of  the  defendants  to  deliver.  another  day 

Pleas: — 1,  Non-assumpsit.  £,  That  the  plamtiff  did  writing. 
not,  at  the  request  of  the  defendants,  extend  the  time  of 
delivery  until  the  24th  May.  3,  That  the  defendants  had 
no  notice  of  the  plaintiff's  readiness  to  accept.  4,  That 
the  extension  of  the  time  for  delivery  formed  part  of  a  con- 
tract between  the  plaintiff  and  defendants  for  the  sale  of 
goods,  to  wit,  ground  bones,  for  the  price  of  upwards  of 
10/.;  that  the  plaintiff  did  not  accept  any  part  of  the  goods 
and  virtually  receive  the  same,  nor  give  any  thing  in  earnest 
to  bind  the  bargain  or  in  part  payment,  and  that  no  note  or 

(a)  Decided  in  Easter  term  last. 
VOU  II.  o  o 
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18S0.        memorandum  in   writing  of  the  bargain  was  made  and 


Stbad 


signed  by  the  defendants  or  either  of  them^  or  their  agent 
V.  lawfully  authorised, 

and  ^anofber  Replications^  taking  issue  on  the  first  three  pleas,  and 
traversing  that  the  extension  of  time  was  part  of  the  con- 
tract. 

The  cause  was  tried  before  Aldersan  B.  at  the  York 
spring  assizes^  18d7»  when  it  appeared,  from  the  bought 
and  sold  notes,  that  about  400  quarters  of  bones  were  to 
have  been  delivered  from  the  20th  to  the  22nd  May,  to  be 
paid  for  by  the  plaintiff's  acceptances  at  three  months  from 
the  day  of  delivery;  that  the  22nd  falling  on  a  Sunday, 
a  conversation  took  place  between  one  of  the  defendants 
and  the  plaintiff's  agent,  and  that  upon  the  suggestion  of 
the  same  defendant  the  Monday  or  Tuesday  immediately 
following  were  substituted  as  the  days  of  delivery,  and  that 
the  time  for  giving  the  acceptance  was  also  to  be  propor- 
tionately enlarged.  It  appeared  also  that  bones  were  a 
commodity  which  fluctuated  much  in  price,  and  that  be- 
tween the  10th  May  and  the  12th  June,  which  was  the  end 
of  the  bone  season,  the  price  rose  from  15s.  to  24<5«  a  quar- 
ter. On  the  7th  June  delivery  of  the  bones  was  demanded, 
and  refused.  It  was  objected  for  the  defendants  that,  as 
the  enlargement  of  the  original  contract  was  not  in  writing, 
it  was  void  within  29  Car.  2,  c.  S,  s.  17*  Verdict  for  the 
plaintiff,  with  leave  to  move  to  enter  the  verdict  for  the 
defendants  on  the  first  and  fourth  issues. 

Alexander,  in  Easter  term,  1837»  obtained  a  rule  nisi,  on 
the  authority  of  Goss  v.  Lord  Nugent  (a). 

Cres9well  and  Martin  shewed  cause  (6).  The  consent  to 
receive  the  bones  on  one  day  instead  of  another  formed  no 
essential  part  of  the  contract,  and  need  not  therefore  have 
been  in  writing  within  the  statute.  For  this  position 
Cuff  V.  Penn  (c)  is  a  direct  authority.    The  defendant  in 

(a)  5  B.  &  Ad.  58;  S.  C.  2  N.  fore  Lord  Denman  C.J.,  LUiMale, 
&  M.  28.  Wiliiami  and  Coleridge  Js. 

(6)  In  H.  T.  (January  2l8t}  bo-  (c)  1  Man.  &  S.  91. 
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that  case  agreed  by  a  written  contract  to  purchase  of  the 
plaiotiffs  a  certain  quantity  of  bacon,  to  be  delivered  in  cer- 
tain portions  at  stipulated  times*  and,  after  part  had  been 
delivered,  requested  the  plaintiffs,  as  the  sale  was  dull,  not 
to  press  the  delivery  of  the  residue,  to  which  they  assented. 
The  defendant  was  held  liable  for  not  accepting  within  a 
reasonable  time  afterwards ;  and  Lord  Ellenborough  C.  J. 
observed,  in  delivering  the  judgment  of  the  Court,  "  Here 
what  has  been  done  is  only  in  performance  of  the  original 
contract.  It  is  admitted  that  there  was  an  agreed  substi- 
tution of  other  days  than  those  originally  specified  for  its 
performance:  still  the  contract  remains."  That  case  is 
supported  by  Thre$h  v.  Lake  (a),  where  Lord  Ktnyon  C.J. 
ruled  that,  ''where  parties  by  consent  enlarge  the  time 
withiD  which  an  agreement  is  to  be  performed,  it  is  a  con- 
tinuance of  the  same  contract;  and,  on  a  declaration  on  the 
original  contract,  performance  in  the  enlarged  time  is  good 
evidence,  and  will  support  the  declaration."'  The  authority 
of  these  cases  has  not  been  shaken  by  Go$s  v.  Lord  Nu' 
getU(,b),  in  which  the  contract  itself  was  varied  by  parol, 
and  the  plaintiff  himself  in  his  declaration  relied  on  the 
parol  stipulation  as  part  of  the  contract  The  present 
plaintiff  relies  not  on  the  varied,  but  on  the  original  coiv- 
tract.  How  can  that  be  called  a  part  of  the  contract  which 
is  a  dispensation  of  so  much  of  it  as  relates  to  the  time  of 
delivery  i  The  enlarged  time  was  mere  matter  of  indul- 
gence, founded  on  no  consideration ;  and  performance  at 
that  time,  if  not  a  literal  fulfilment  of  the  contract,  would 
be  good  by  way  of  accord  and  satisfaction.  The  defendant 
is  in  this  dilemma ;  if  there  can  be  a  parol  dispensation  of 
part  of  the  contract,  the  dispensation  forms  part,  and,  if 
there  cannot,  it  forms  no  part  of  the  contract,  and  is  a  mere 
nullity. 

Alexander  and  Cowling,  contrd.    The  plaintiff  himself 
has  made  the  variation  of  the  contract  material,  for  he  says 

(o)  1  £sp.  53.  (6)  5  B.  &  Ad.  58;  5.  C.  3  N.  &  M.  28. 

O  o  2 
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1839.        that  delivery  was  demanded  on  the  24th  May^  and  refused ; 
and  he  makes  an  averment  of  his  readiness  to  pay  on  the 
€4th.     And  there  can  be  no  doubt  that  time  was  of  the 
essence  of  the  contract,  for  not  only  do  bones  alter  in 
weight  by  time,  but  they  are  subject  to  great  fluctuation  of 
price.     The  time  fixed  for  delivery  is  always  considered  in 
courts  of  law  as  of  the  essence  of  a  contract ;  Sugd.  V.  & 
P.  (a)  and  Rothschild  v.  Henrnngs  (b) :  and  so  also  in  equity, 
where  the  subject  of  the  contract  is  exposed  to  constant 
fluctuation  in  value ;  Doloret  v.  Rathschildic).  [Litiledale  J. 
Those  cases  relate  to  stock,  which  difl^ers  in  this  respect 
from  other  goods.]     Cuff  v.  Penn(d)  is  a  case  which  could 
not  now  be  maintained,  except,  perhaps,  on  the  ground  that 
a  partial  delivery  had  then  taken  place  under  the  varied  con- 
tract, so  as  to  withdraw  it  from  the  operation  of  the  statute. 
In  Cuff  V.  Penn{d)  and  Warren  v.  Stagg{e)  the  question 
was  treated  as  one  of  variance  only,  and  no  point  was 
raised  on  the  statute ;  and  the  latter  case  is  overruled  by 
Littler  v.  Holland  (/).     In  Harvey  v.  Grabliam  (g)  the 
plaintiff  declared  for  the  price  of  some  straw,  and  after 
reciting  an  agreement  that  plaintiiF  should  grant  and  de- 
fendant take  a  lease  of  lands,  the  straw  upon  which  was  to 
be  valued  by  persons  to  be  named  by  the  parties,  stated 
that  defendant  afterwards  proposed  that  D.  should  value, 
and  that  the  plaintiiF  assented.   There  was  a  plea  to  this,  that 
the  first  agreement  was  in  writing,  and  that  the  agreement 
as  to  D.  being  the  valuer  was  verbal  only;  and  the  Court 
held  that  the  waiver  of  the  mode  of  valuation  originally 
agreed  upon  was  not  binding  for  want  of  a  written  memo- 
randum.    In  Stowell  V.  Robinson  (h)  it  was  held  that  the 
day  for  completing  a  purchase  according  to  a  written  con- 
tract cannot  be  waived  orally ;  and  in  Oreaves  v.  Ashlin  (i) 
that  if  a  written  contract  for  the  sale  of  goods  is  silent  as  to 

(a)  9th  ed.  419.  3  T.  R.  590. 
(6)  9  B.  &  C,  470;  5.  C.  4  M.         (f)  3  T.  R.  590. 
&  R.  411.  (g)  5  A.  &  £.  61 ;  S.  C.  6  N.  & 

(e)  1  Sim.  &  St.  590.  M.  754. 
Id)  1  Man.  &  S.  21.  (A)  8  Bing.  N.  C.  9S8. 

(e)  Cited  in  Ultler  v.  Holland,         (i)  3  Caropb.  426. 
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the  time  for  their  delivery,  parol  evidence  cannot  be  given  1839. 
that  it  was  agreed  that  they  should  be  taken  away  iinme- 
diately.  In  this  case  time  was  obviously  material,  both  for 
the  reasons  already  assigned,  and  because  the  acceptance,  |j,^^|||,* 
to  be  given,  would  run  from  the  time  of  the  delivery  of  the 
goods.  Meres  v.  Amellia)  and  Elmore  v.  Kifigscote  {b)  are 
also  authorities  generally  for  the  plaintiff.  Some  of  the 
cases  cited  for  the  plaintiff  have  related  to  land  under  the 
4th  section  of  the  statute;  but  the  difference  in  lan- 
guage between  that  and  the  17th  section  is  not  material 
as  regards  the  present  question:  Kenworthjf  s.SchoJieldif). 
The  argument,  that  because  the  variation  of  the  contract 
was  oral,  it  was  therefore  a  nullity,  is  fallacious.  An  oral 
waiver  of  a  contract  not  under  seal  is  perfectly  good  at 
common  law ;  but  the  statute,  by  affecting  the  remedy  in 
such  a  case,  renders  the  partial  waiver  in  effect  a  total 
abandonment  of  the  contract,  as  the  original  contract  in 
writing  is  no  longer  the  true  contract,  and  the  varied  con* 
tract,  which  is  the  true  contract,  is  not  in  writing.  Nor 
can  the  variation  be  called  a  nullity  for  want  of  considera- 
tion, for  the  enlarged  time  for  giving  the  bill  was  a  good 
consideration  for  the  promise  to  accept  the  goods  at  the 

enlarged  time. 

Cur.  adv.  vuU. 

Lord  Den  MAN  C.  J.,  after  stating  the  pleadings  and  facts 
of  the  case,  now  delivered  the  judgment  of  the  Court : — 

The  principles  on  which  this  case  must  be  decided  are 
clear  and  admitted :  the  contract  is  a  contract  within  the 
Statute  of  Frauds,  aud  cannot  be  proved  as  to  any  essential 
parcel  of  it  by  merely  oral  testimony ;  for  to  allow  such  a 
contract  to  be  proved  partly  by  writing  and  partiy  by  oral 
testimony  would  let  in  all  the  mischiefs  which  it  was  the 
object  of  the  statute  to  exclude.  Many  cases  were  cited  in 
the  argument  on  both  sides ;  the  plaintiff's  counsel  relying 

(«)  3  Wils.  875.  (c)  «  B;  &  C.  943;  5.  C.  4  D. 

lb)  5  B.  &  C.  583;  S.  C.  8  D.      &  R.  650. 
&  R.  843. 
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chiefly  on  Cuff  v.  Penn{a)y  the  defendant  on  Gohs  v.  Lord 
Nugent  {b),  the  decision  in  which  it  is  certainly  not  easy  to 
9.  reconcile  with  that  in  the  former  case.     But  it  seems  to  us 

DAWBEfc  iIjjji  ^g  ^y^  mainly  called  on  to  decide  a  question  of  fact, 
namely,  what  was  the  intention  of  the  parties  in  the  ar- 
rangement come  to  for  substituting  the  24th  for  the  22nd 
as  the  day  of  delivery ;  did  they  intend  to  substitute  a  new 
contract  for  the  old  one,  the  same  in  all  other  respects  ex- 
cept those  of  the  day  of  delivery  and  date  of  the  accepted 
bill  with  the  old  one?  Where  the  variation  is  so  slight  as 
in  the  present  case,  and  the  consequences  so  serious,  the 
mind  comes  reluctantly  to  this  conclusion;  and  this  re- 
luctance is  increased  by  considering  in  how  many  instances 
of  written  contracts,  within  the  Statute  of  Frauds,  slight 
variations  are  made  at  the  request  of  one  or  other  of  the 
parties,  ^nithout  the  least  idea  at  the  time  of  defeating  the 
Yegal  remedy  or  the  original  contract.  But  the  same  prin* 
ciple  must  be  applied  to  the  variation  of  a  day  and  a  week, 
or  a  month ;  and  it  seems  impossible  to  suppose  that  when 
the  plaintilBF  had  agreed  to  sobstitute  the  24th  for  the  22nd, 
either  party  imagined  that  an  action  coutd  be  brought  for  a 
a  non-delivery  on  the  22nd,  or  that  a  delivery  on  the  24th 
would  not  be  a  legal  performance  of  the  contract  existing 
between  them.  It  was  urged  by  plaintiff's  counsel  that  the 
defendant's  argument  reduced  him  to  an  inconsistency,  that 
he  alleged  on  the  one  hand  an  alteration  of  the  contract  by 
parol,  and  yet  on  the  other  asserted  that  such  alteration  by 
parol  could  not  be  made.  But  this  is  in  truth  to  confound 
the  contract  with  the  remedy  upon  it.  Independently  of 
the  statute,  there  is  nothing  to  prevent  the  total  waiver  or 
the  partial  alteration  of  a  written  contract,  not  under  seal, 
by  parol  agreements;  and  in  contemplation  of  law  such  a 
contract  so  altered  subsists  between  these  parties;  but  the 
statute  intervenes,  and  in  the  case  of  such  a  contract  takes 
away  the  remedy  by  action.  It  cannot  be  said  that  the 
time  of  delivery  was  not  originally  of  the  essence  of  this 

(a)  1  Mau.  &  S.  21.        (6)  5  B.  &  Ad.  58;  S.  C.  3  N.  &  M.  98. 
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contract*    The  evidence  shews  that  the  value  of  the  article        1839. 
was  fltictuatiogi  and  the  time  of  payment  was  to  be  calcn-        ^  " 
lated  from  the  time  of  delivery.   Where  these  circumstances  «. 

exist,  it  cannot  in  strict  reasoning  be  argued,  as  was  said  by  |j,2*JJ["(her. 
Lord  Elletiboraugh  in  the  case  of  Cuff  v.  Penn{a),  "that 
the  contract  remained,  althoogh  there  was  an  agreed  substi- 
tution of  other  days  than  those  originally  specified  for  its 
performance."  Nor  does  any  difficulty  arise  from  the  want 
of  consideration  for  the  plaintiff's  agreement  to  consent 
to  the  change  of  days,  for  the  same  consideration  which 
existed  for  the  old  agreement  is  imported  into  the  new 
agreementi  which  is  substituted  for  it. 

Putting  therefore  that  construction  on  what  passed  be- 
tween these  parties  which  best  effectuates  their  intention, 
and  giving  also  full  effect,  as  we  ought,  to  the  salutary  pro- 
visions of  the  Statute  of  Frauds,  we  think  that  this  giving 
of  time  was  parcel  of  the  contract,  and  consequently  that 
the  verdict  on  the  fourth  plea  should  be  entered  for  the 

defendants. 

Rule  absolute  to  enter  verdict  for 

defendants  on  the  fonrth  issue. 
(a)  lMau.&S.  SI. 


Bastard  v.  Smith  and  others.  Mondmf^ 

„  May  9;lth. 

JtliRLE  had  obtained  a  rule  to  shew  cause  why  the  taxa-  Where  a  wit- 

tion  of  the  plaintiff's  costs  should  not  be  reviewed.     The  "0^*8*1^^^ 

cause  had  been  tried  before  Tindal  C.  J.,  at  the  Devon  and  explain 

,^*,-.         1  •       11        •        •      •   .  •   •        ancient  docu- 

snmmer  assizes,  18S7,  and  mvolved  an  mquiry  into  amming  n^ents,  Rule 

cmatom  alleged  to  prevail  m  the  county.    A  witness  from  ^>  J^'  ^  * 

the  Chapter  House,  Westminster,  attended  at  the  trial  for  not  appiy^  and 

the  purpose  of  producing  and  proving  a  great  number  of  ^"  aU^Jd* 

office  copies  of  ancient  records  in  Latin  and  Norman  French,  although  no- 

as  evidence  for  the  plaintiff,  and  for  the  purpose  of  trans-  h^Qot^been 

lating  the  same,  and  also  for  the  purpose  of  watching  and  given» 
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explaining,  if  necessaryi  the  documents  and  translations  of 
documents  oflfered  in  evidence  for  the  defendants.  The 
defendants,  who  were  entitled  to  begin,  put  in  evidence 
many  ancient  documents,  but  it  was  ultimately  deemed  un- 
necessary to  produce  any  evidence  on  behalf  of  the  plaintiff. 
The  verdict  passed  for  the  plaintiff.  On  the  toxation  of 
costs  the  Master  allowed  to  the  plaintiff  the  costs  of  the 
witness's  attendance.  This  was  objected  to,  on  the  ground 
that  no  notice  had  been  given,  under  rule  20,  H.T.  4  WilL  4, 
to  admit  that  the  copies  with  which  the  witness  attended 
were  true  copies  of  the  original  records,  so  that  the  origi- 
nal records  might  have  been  inspected  by  the  defendants 
before  trial. 


Sir  J.  Campbell  A.  G.  and  M.  Smiih  now  shewed  cause. 
Rule  20,  H.  T.  4  WilL  4,  does  not  apply  to  this  case.  By 
rule  7,11,2  WilL  4,  the  expense  of  a  witness  attending  to 
prove  the  handvoriting  to  or  execution  of  any  written  instru- 
ment, stated  upon  the  pleadings,  is  not  to  be  allowed,  unless 
notice  has  been  given  to  admit;  and  the  subsequent  rule 
extends  the  same  provision  to  "  any  written  or  printed  do- 
cument," whether  stated  on  the  pleadings  or  not.  The  ob- 
ject of  the  rule  therefore  is  merely  to  dispense  with  proof  of 
execution,  and  not  with  proof  of  their  custody  or  with  their 
production :  and  the  witness  did  not  attend  for  the  above 
purposes  only,  but  to  give  translations  and  explanations  of 
ancient  documents,  and  to  check  and  explain  the  evidence 
adduced  for  the  defendants.  A  translation  is  a  species  of 
oral  evidence,  embodying  the  judgment  and  skill  of  the  wit- 
ness, and  is  totally  different,  in  this  respect,  from  a  mere 
copy  of  an  instrument.  In  Rowe  v.  Brenton{a\  a  witness 
gave  in  evidence  what  he  considered  to  be  the  result  of 
many  ancient  documents.  This  was  allowed  on  the  ground 
of  convenience,  which  applies  in  the  present  case;  and 
Lord  2'enterden  C.  J.  there  observed,  ''In  evidence  of  this 
kind  I  cannot  agree  to  give  the  time  which  is  necessary  to 

(a)  SMann.&R.  SJ9. 
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compare  Latin  documents.  The  time  of  the  Court  would 
be  occupied  many  months,  if  we  were  to  go  through  them 
all  in  the  way  proposed." 

Erie,  contrai.  The  witness  appears  to  have  attended 
principally  for  the  purpose  of  advising  the  plaintiff's  counsel 
as  to  the  accuracy  of  the  testimony  given  for  the  defend* 
ants.  The  plaintiff  therefore  should  bear  the  expenses  of 
the  witness,  for  the  judge  must  be  presumed  to  be  able  to 
explain  to  the  jury  the  meaning  of  all  public  instruments. 
The  only  remaining  task  assigned  to  the  witness  was,  that 
of  proving  those  instruments  in  the  ordinary  manner,  which 
would  bring  the  case  within  the  new  rules. 

Lord  Dekman  C.  J. — This  case  does  not  seem  to  me 
to  fall  within  those  rules.  I  do  not  know  that  a  translation 
can  be  considered  as  a  matter  of  fact  to  be  proved  like  any 
other  fact|  for  the  judge  at  the  trial  ought,  perhaps,  of  his 
own  knowledge,  to  direct  the  jury  as  to  the  meaning  of 
instruments.  But  it  is  certainly  convenient  to  have  a  wit- 
ness to  explain  ancient  documents. 

LiTTLEDALEi  Patteson  and  Williams  Js.  concurred* 

Rule  discharged. 
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Bastard 

V. 

Smitd 
aod  others. 


Jackson  v.  Hill. 


ThurtdaVf 
June  6th, 

1.  Where  a 


Case  for  an  escape.    The  first  count  of  the  declaration 

stated  that  the  liberty  of  Pickering  Lythe,  in  the  county  of  ca.  sa.  was 
XT    1  .1..  •  1     •  i.      .  •  »oed  oat 

York,  was  an.  ancient  liberty  with  the  return  of  writs,  and  against  T., 

that  defendant  was  and  is  the  chief  bailiff  thereof,  and  then  and  delivered 

to  the  shenlt 
stated  that  the  plaintiff  had  recovered  judgment  in  the  of  Y.,  who 

tbereapon 
sent  bis  warrant  to  the  bailifif  of  a  libertj  within  the  coaiitj,  directed  '<  to  the  gaoler  of 
the  coont?  gaol,  the  bulifF  of  the  liberty,  his  deputies,  and  Job  DoCf  nn/  bailifi,''  and 
porsued  the  terms  of  an  t)rdinary  warrant: — Held,  that  this  was  a  sberiflrs  warrant,  and 
not  a  mandate,  although  informal  in  being  directed  to  the  bailiff's  deputies. 

S.  To  a  declaration  against  the  bailiff  of  a  liberty,  allmng  an  arrest  under  a  mandate 
and  an  escape,  a  plea  aeainst  the  further  maintenance  ofthe  action  that  after  the  com- 
mencement of  the  suit  die  sherifT  had  returned  cepi  corpus,  pleaded  by  way  of  estoppel^ 
was  held  ill. 
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Court  of  Queen's  Bench  for  54L,  with  44/.  costs,  against 
one  WilHam  Taylor  and  William  Taylor  the  younger,  and 
thereupon  sued  out  a  ca.  sa.  to  the  sheriff  of  Yorkshire 
against  the  Taylors,  indorsed  for  98/.,  whereupon  the  sheriff 
afterwards,  to  wit,  on  &c.,  by  his  mandate  then  duly  made 
under  his  hand  and  seal  of  office  of  sheriff,  directed  to  the 
defendant  as  chief  bailiff  of  the  said  liberty  of  Pickering 
Lythe  for  the  time  being,  or  his  deputy,  required  the  said 
chief  bailiff  to  take  the  said  Taylors,  if  they  should  be 
found  in  his  liberty,  and  them  safely  keep,  so  that  the  said 
sheriff  might  have  their  bodies  &c.  at  Westminster,  imme- 
diately after  the  execution  thereof,  to  satisfy  8cc.,  according 
to  the  exigency  of  the  said  writ,  which  said  mandate  after- 
wards, to  wit,  on  &c.,  was  delivered  to  the  defendant,  to 
be  executed  in  due  form  of  law  &c.,  by  virtue  of  which 
said  writ  and  the  mandate  thereon  made,  the  defendant,  as 
chief  bailiff  of  the  liberty  of  Pickering  Lythe  as  aforesaid, 
afterwards,  to  wit,  on  Sic,  within  the  said  liberty,  took  and 
arrested  the  said  Taylors,  and  then,  by  virtue  of  the  said 
writ  and  mandate  kept  and  detained  them  in  his  custody, 
in  execution  at  the  suit  of  the*  plaintiff,  for  the  cause  afore- 
said, from  thence  until  the  defendant  afterwards,  to  wit,  on 
8cc,,  without  the  leave  &c.  of  the  plaintiff  &c.,  suffered  the 
said  Taylors  to  go  at  large  &c.,  and  the  said  Taylors  did 
escape  out  of  the  said  liberty  of  Pickering  Lythe*  The 
2d  count  was  the  same,  but  alleged  the  escape  generally 
out  of  the  custody  of  the  defendant. 

Pleas  to  the  first  count:  1.  that  Pickering  Lythe  is  not 
an  ancient  liberty;  9*  that  the  sheriff  of  York  did  not  by 
his  mandate  &c.  require  the  said  chief  bailiff  to  take  the 
said  Taylors  &c.;  the  dd,  4th  and  6tb  pleas  traversed  other 
allegations  in  the  count ;  6th,  that,  though  true  it  is  duit 
Pickering  Lythe  is  an  ancient  liberty  &c.,  and  that  the  de- 
fendant is  the  chief  bailiff  thereof,  nevertheless  there  is  not 
and  never  has  been  within  the  said  liberty  any  gaol  for  the 
custody  of  prisoners  arrested  within  the  said  liberty,  l^  vir- 
tue of  any  mandate  directed  to  the  chief  bailiff  thereof  by 
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tbe  sheriff  of  Yoriishire;  and  the  plea  then  set  oat  a  cus-         I83d. 
torn  for  the  chief  baitiff  of  the  liberty  to  keep  all  prisoners      ^"^^ 
arrested  by  him  within  the  liberty  until  he  could  take  them  9, 

to  the  castle  of  York,  being  the  prison  of  the  sheriff  of  tbe        ^'^^' 
county,  by  the  nearest  and  most  convenient  way,  and  aver- 
red that  the  defendant  arrested  the  Taylors  within  the  said 
liberty,  and  did  by  the  nearest  and  most  convenient  way 
convey  the  said  Taylors  out  of  the  said  Hberty,  in  and 
through  the  county  of  York,  for  the  purpose  of  deliverhig 
them,  and  did  then  deliver  them  to  the  sheriff  of  the  said 
county,  and,  because  the  said  castle  of  York,  being  in  the 
said  county,  is  surrounded  by  the  county  of  the  city  of 
York,  so  that  without  taking  and  conveying  the  said  pri- 
soners through  the  said  county  of  the  city  of  York,  the 
defendant  could  not  then  take  and  convey  the  said  prisoners 
to  the  said  castle  of  York,  he  the  said  defendant  did,  at  the 
said  time  when,  in  the  first  count  mentioned,  take  and  con- 
vey the  said  prisoners  ont  of  the  said  liberty  through  the 
said  county  of  the  city  of  York,  by  the  nearest  and  most 
convenient  way  in  that  behalf.  Sec.    The  7th  plea  was  de- 
murred to ;  see  post,  464.     8th  plea,  that  the  defendant,  as 
bailiff  of  the  said  liberty,  had  not  the  execution  and  return  of 
all  writs  to  be  executed  within  the  limits  of  the  said  liberty. 
Simihur  pleat  were  pleaded  to  the  second  count.     Replica- 
tion to  the  1st,  2d,  Sd,  4th,  5th,  8th,  gth,  lOtb,  1  Ith,  I2th, 
13th  and  I6th  pleas  similiter;  to  the  6th  plea,  that  there 
was  an  ancient  gaol  within  the  said  liberty  for  th6  custody 
of  prisoners,  which  said  gaol  had  become  and  was  dilapi- 
dated, and  that  the  chief  bailiff  M'as  bound  to  keep  and 
detain  in  custody,  in  some  convenient  place  within  his 
liberty,  all  such  prisoners  so  by  him  arrested  as  aforesaid, 
concluding  with  a  special  traverse.    Replication  to  the  14th 
plea,  that  the  defendant  did  not,  after  the  anest,  so  soon  as 
he  could,  by  the  nearest  and  most  convement  way  in  that 
behalf,  take  and  convey  the  said  Taylors  to  the  said  castle 
of  York,  in  the  safe  custody  of  him  the  defendant,  as  such 
chief  bailiff  as  aforesaid.    The  16th  plea  was  demurred  to) 
see  post,  465. 
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1839.  At  the  trial  before  Parke  B„  at  the  York  sammer  assizes, 

]8d7»  it  appeared  that  Pickering  Lythe  was  an  ancient 
liberty  with  the  return  of  writs  within  tlie  county  of  York, 
and  that  the  defendant,  being  the  chief  bailiff  of  the  liberty, 
had,  by  his  officer  Spenceley,  arrested  the  Taylors  by  virtue 
of  the  instrument  hereinafter  set  out,  and  conveyed  them 
to  York  Castle,  and  there  given  them  into  the  custody  of  the 
sheriff  of  Yorkshire.  The  first  count  of  the  declaration 
was  framed  on  the  ground  that  the  chief  bailiff  of  a  liberty 
had  no  right  to  convey  prisoners  arrested  by  him  out  of  his 
liberty,  Boothman  v.  TAe  Earl  of  Surry  (a);  and  the  second 
count  and  the  subsequent  pleadings  were  framed  to  meet 
the  case,  that,  if  the  defendant  was  entitled  to  convey  pri- 
soners so  arrested  to  the  gaol  of  the  sheriff  of  the  county, 
the  defendant  had  not  taken  them  by  the  nearest  and  most 
convenient  way.  The  plaintiff  proved  that  on  the  26th 
April,  1836,  he  sued  out  a  writ  of  ca.  sa.  against  the  Tay^ 
lorSf  directed  to  the  sheriff  of  Yorkshire,  and  requested  him 
to  address  the  warrant  thereon  to  the  chief  bailiff  of  the 
liberty  of  Pickering  Lythe.  The  warrant  which  was  issued 
thereupon  was  in  the  following  form,  and  appeared  to  be 
an  ordinary  printed  sheriff's  warrant,  with  the  words  in 
italics  interlined,  and  the  non  omittas  clause  struck  out: 

''  Yorkshire,  to  wit.  If,  E,  Y.  Esq.,  sheriff  of  the  county  aforesaid,  to 
the  keeper  of  the  ^ol  of  the  said  county,  and  also  to  the  chief  bailiff  of 
the  liberty  <f  Pickering  Lythe,  his  deputies,  and  Job  Doe,  my  baili£&, 
greeting.  By  virtue  of  a  writ  of  &c.,  I  command  you  and  every  of  you, 
jointly  and  severally,  that  you  take,  or  one  of  you  take,  William  Taylar 
and  William  Taylor  the  younger,  if  they  shall  be  found  in  my  bailiwick, 
and  them  safely  keep,  so  that  I  may  have  iheir  bodies  before  our  sove- 
reign lord  the  king  at  Westminster,  immediately  after  the  execution 
hereof,  to  satisfy  David  Jackson,  as  well  &c.,  which  in  the  said  Court 
were  awarded  to  the  said  David  Jackson,  for  his  damages  &C.,  whereof 
the  said  W*  Ttufhr  and  W.  Taylor  the  younger  is  convicted,**  &c 

This  warrant  was  indorsed  to  levy  98/. 
The  defendant  contended  that  the  whole  proceeding  was 
a  trick  on  the  part  of  the  plaintiff,  in  order  to  bring  the 

(fl)  2t.R.5. 
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defendaDt  within  Baothman  v.  The  Earl  of  Surry  (a),  and  I839. 
that  the  arrest  of  the  Taylors  had  not  been  made  by  virtue 
of  the  instrument,  as  a  mandate  to  the  defendant  as  chief 
bailiff,  but  as  a  warrant  to  him,  constituting  him  sheriff^s 
officer.  The  jury,  under  the  direction  of  the  learned  judge, 
found  a  verdict  for  the  plaintiff  on  the  issues  that  Pickering 
Lythe  was  an  ancient  liberty  with  return  of  writs,  and  for 
the  defendant  on  the  2d,  Sd,  4th,  5th,  10th,  11th,  12th  and 
ISth  issues,  with  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  for  himself  on  those  issues,  with  98/.  damages. 
On  the  6th  and  14th  issues,  as  to  the  immemorial  custom, 
the  jury  were  discharged  by  consent. 

Atcherley  Serjt.  in  the  ensuing  Michaelmas  term,  ob« 
tained  a  rule  nisi  accordingly. 

Creawell ^nd  Wightman  now  shewed  cause.  The  second, 
third,  fourth  and  fifth  pleas,  in  effect,  deny  that  the  defend- 
ant has  disobeyed  the  writ  directed  to  him.  That  writ  orders 
him  to  arrest  the  Taylors,  and  he  has  done  so.  The  writ 
in  question  is  an  ordinary  sheriff's  warrant,  with  the  non 
omittas  clause  struck  out,  and  is  not,  as  will  be  contended, 
a  mandate  to  a  bailiff.  It  is  clear  that,  if  it  were  a  mandate, 
the  bailiff  of  Pickering  Lythe  could  not  arrest  or  detain 
prisoners  out  of  his  liberty;  but  under  this  writ  he  might 
have  arrested  the  Taylors  in  any  part  of  the  county.  The 
sheriff  may  appoint  any  one  he  pleases  to  execute  the  writ 
within  his  bailiwick,  and  as  well  the  bailiff  of  a  liberty  as 
any  one  else.  A  mandate,  as  appears  by  the  precedent  in 
Ritson*s  Office  of  Bailiff  of  a  Liberty,  76,  commands  the 
bailiff  to  keep  the  body  if  found  within  the  liberty,  not  to 
arrest  within  the  sheriff's  bailiwick,  as  in  the  present  case. 
It  will  be  said  that  the  sheriff  could  not  appoint  any  one 
to  enter  into  a  bailiwick,  because  there  is  no  non  omittas 
clause ;  but  the  sheriff  may  arrest  within  a  liberty  if  he 
chooses  to  undergo  the  risk,  for  he  is  only  liable  to  an  ac- 
tion by  the  lord  of  the  franchise ;  l^illa  de  Darby  v.  JPox- 

(fl)  8  T.  R.  5. 
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18S9.        ley  (a).    And  it  appears  by  two  old  cases  that  the  lord  of 
Jacesox      ^  liberty  may  waive  his  franchise,  and  that  the  bailiff  of  a 
V.  liberty  may  act  as  the  sheriff's  bailiff  if  he  chooses :  Mun* 

''''"  day  ▼.  Frogat  (b),  Anonymous  (c).  It  would  be  unreason- 
able if  it  were  not  so,  for,  as  the  sheriff  may  arrest  within  a 
liberty,  and  is  liable  only  to  the  lord  of  the  franchise,  there 
can  be  no  reason  why  the  lord  should  not  be  allowed  to 
waive  any  injury  to  himself.  Suppose  that,  after  this  war* 
rant  had  issued,  some  other  person  within  the  county  had 
arrested  the  Taylors,  and  then  the  sheriff  had  discharged 
them,  on  the  ground  that  he  had  issued  no  warrant  to  arrest 
them,  but  only  a  mandate  to  the  bailiff  of  Pickering  Lythe, 
he  clearly  would  have  been  estopped  from  making  such 
averment,  and  would  have  been  liable  for  an  escape*  Ac- 
cordingly, when  the  sheriff  in  this  case  was  ruled,  he  re- 
returned  cepi  corpora  {d).  [Litiledak  J.  In  Carreit  v. 
Smallpage{e)  the  question  as  to  bailiffs  of  liberties  was 
much  considered,  but  it  does  not  touch  the  present  point.] 
Boothman  v.  Tke  Earl  of  Surry  (/)  is  the  case  on  which 
the  present  plaintiff  has  founded  his  action.  It  was  held 
there  that  the  bailiff  of  a  liberty  who  bad  received  a  man- 
date from  the  sheriff  to  arrest  a  party,  and  who  removed 
the  prisoner  so  arrested  out  of  the  liberty  to  the  county 
gaol,  was  liable  for  an  escape.  But  there  the  defendant 
received  a  regular  mandate,  and  he  had  besides  a  gaol,  in 
which  he  might  have  detained  the  prisoner,  which  does  not 
appear  to  have  been  the  case  here.  Another  point  to  be 
relied  on  in  the  present  case  is,  that  the  defendant  treated 
this  as  a  mandate,  and  applied  to  the  Court  for  time  to 
make  a  return  to  it,  and  therefore  that  he  is  estopped  from 
denying  that  it  is  a  mandate  now  (d).  But  if  the  defendant  is 
to  be  bound  by  such  an  application,  it  would  have  the  effect 
of  debarring  him  from  ever  relieving  himself  by  application 

(a)  1  Rolie,  118.  (d)  See  the  facts  stated  in  Jack- 

(b)  3  Keb.  71, 117, 125.  son  v.  Teylar,  5  Dowl.  P.  P,  liO. 

(c)  March,  85,  pi.  57.  (e)  9  East,  330. 

(/)  S  T.  R.  5. 
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to  tbe  Court ;  and  Coleridge  J.  held  (a)  that,  he  was  entitled  18S9. 
to  discharge  the  rule  calling  upon  him  to  make  a  return, 
although  he  had  made  the  application  for  time.  [PaiU* 
ton  J.  My  brother  Atcherley  contended  that  this  warrant  is  ^'^''* 
an  instrument  with  a  double  aspect,  a  mandate  in  a  liberty 
and  a  warrant  in  the  county.]  That  cannot  be  so ;  the  in- 
strument is  one  and  entire,  and  is  nothing  but  a  sheriiF's 
warrant.  IPatteson  J.  It  appears  by  a  note  to  RUson, 
p.  14,  that  the  practice  in  Yorkshire  has  been,  as  in  the 
present  case«  to  direct  the  warrant  as  well  to  the  bailiff  of 
the  liberty  as  to  his  own  bailiffs,  who  may  take  defendant 
if  found  extra  libertatem:  and  he  adds  that  this  method 
is  unobjectionable.  I  do  not  know  what  authority  there  is 
for  these  notes.]  Suppose  the  bailiff  had  arrested  under 
this  instrument  extra  libertatem,  and  a  party  attempting  to 
rescue  had  been  killed^ — could  it  be  contended  that  the 
bailiff  would  be  guilty  of  murder?  If  it  is  to  be  contended 
that  it  is  an  instrument  with  a  double  aspect,  it  should  be 
shewn  that  it  is  a  mandate  to  the  bailiff  as  well  as  a  war- 
rant to  the  sheriff's  officers,  and  that  the  bailiff  had  the 
authority  to  detain,  which  a  mandate  would  give.  The 
bailiff  of  a  liberty  and  a  sheriff's  bailiff  differ  in  no  respect 
as  to  their  duty,  but  only  as  to  the  locality  where  that  duty 
is  to  be  executed^  and  in  both  cases  they  derive  their  au- 
thority from  the  sheriff;  but  the  only  difference  is  that,  as  a 
sheriff  does  not  appoint  the  bailiff  of  a  liberty,  he  is  not  an- 
swerable for  his  acts ;  but,  if  the  sheriff  constitutes  the  bailiff 
of  a  franchise  his  own  bailiff,  he  gives  him  all  the  powers 
of  an  ordinary  sheriff's  officer.  \n, Grant  y*Bagge{b) 
these  questions  were  much  considered. 

Jtcherley  Serjt.,  Knowles  and  W.  f/,  Watson,  contri. 
The  question  is  not  whether  this  instrument  might  not  be 
held  good  as  a  sheriff's  warrant  if  addressed  to  the  sheriff's 
ordinary  bailiffs,  but  whether  it  is  not  valid  as  a  mandate 
when  addressed  to  the  bailiff  of  a  liberty.    In  the  earlier 

(a)  See  the  facts  stated  in  Jack-         (b)  3  East,  128. 
ton  y,  TayloTf  5  Dowl.  P.  C.  140. 
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1839.  forms  to  be  found  there  is  but  little  difference  between  a 
warrant  and  a  mandate,  except  in  the  direction.  Dahon, 
(Sheriffs,)  c.  39,  p*  181,  says  as  to  '^  warrants  to  be  made  to 
the  bailiff  of  a  liberty,  they  are  to  be  like  to  those  which  are 
made  by  the  sheriff  to  his  other  bailiffs ;''  and  according  to 
a  number  of  forms  of  mandates  filed  of  record  in  this  Court 
in  different  cases,  this  appears  to  be  a  regular  mandate  (a). 
It  is  said  that  a  mandate  directs  the  bailiff  to  keep  the  body; 
but  none  of  these  forms  is  so,  nor  did  the  mandate  in  Booth* 
man  v.  The  Earl  of  Surry  (6)  contain  any  such  direction. 
[PaUeso*^  J.  The  argument  is,  that  the>  sheriff  has  consti- 
tuted all  the  parties  named  m  the  instrument  as  *'  his 
bailiffs/'  and  therefore  that  it  is  an  ordinary  sheriff's  war- 
rant.] It  is  illegal  as  a  sheriff's  warrant,  because  it  is 
addressed  to  the  chief  bailiff  or  his  deputies,  for  an  ordinary 
sheriff's  bailiff  can  have  no  deputy;  and  if  he  calls  in  any 
one  to  aid  and  assist  him,  the  person  so  called  in  has  no 
authority  except  in  his  presence.  Whereas  if  it  be  treated 
as  a  mandate,  it  is  regular,  for  the  bailiff  of  a  liberty  may 
have  a  deputy  (c).  If  the  sheriff  had  intended  to  appoint  a 
sub-bailiff,  he  ought  to  have  named  him.  There  are  cases 
where  the  attorney  has  added  the  name  of  a  party  as  she- 
riff's bailiff,  and  it  has  been  held  bad ;  Durslem  v.  Fern  (d)» 
Housin  V.  Barrow  {e)\  although  in  the  latter  case  the  she- 
riff's warrant  was  addressed  to  all  his  bailiffs  of  the  county. 
The  proper  mode  of  construing  the  instrument  is  to  take  it 
distributivi,  as  an  order  to  the  sheriff's  bailiff  to  arrest  in 
the  county  at  large,  to  the  defendant  to  arrest  in  the  liberty 
of  Pickering,  and  to  the  keeper  of  York  Castle  to  receive 
the  prisoners ;  and  this  is  the  true  rule  of  construction,  as 
appears  by  Blatcher  v.  Kemp  (/).  Besides,  although  not 
usual  perhaps  for  a  sheriff  to  designate  the  bailiff  of  a 

(a)  Serjt.  Alcherley  banded  up  (6)  9  T.  R.  5. 

to  the  Court  a  coUeciion  of  man-  (c)  See  Cro.  Jac.  S42. 

dates  which  had  been  copied  from  (d)  8  Wils.  47. 

instruments  in  the  treasury  of  this  (e)  6  T.  R.  122. 

Court.  (/)  1  H.  Bl.  15,  n. 
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liberty  as  his  bailiiFi  there  is  no  impropriety  in  it,  for  he  is 
so  in  fact,  as  appears  by  DaUon,  ^Sheriffs)  p.  181.  {Palte- 
son  J.  That  is  denied  by  RiUon,  p.  16:  he  says  the  bailiff 
is  minister  to  the  crown,  and  has  nothing  to  do  with  the 
sheriff  (a).]  That  seems  to  be  an  error  of  RiUon.  In 
GratU  V.  Baggt  Lord  Ellenborough  said  (6),  "  As  far  as 
respects  the  process  of  Ms  Court,  the  bailiff  of  the  franchise 
of  Ely  is  DO  more  than  the  special  bailiff  of  the  sheriff;" 
and  in  Sluiw  v.  Simpson  (c)  it  was  held  that  he  was  con* 
eluded  by  the  sheriff's  return.  So  in  Skinu.  414,  where 
there  is  an  elaborate  argument  by  the  reporter,  though  no 
judgment,  it  seems  clearly  proved  that  a  bailiff  Is  servant  to 
the  sheriff;  and  some  of  the  authorities  cited  in  Ntwland  v. 
CHffe{d)  establish  the  same  position.  Munday  v.  Frogat  (e) 
does  not  apply  here ;  for,  although  the  bailiff  of  a  liberty 
may  waive  his  privilege,  the  defendant  did  not  do  so  here. 
And  this  affords  an  answer  to  all  the  argument  on  the  other 
side ;  because,  as  the  defendant  treated  this  instrument  as 
a  mandate,  acted  upon  it,  and  applied  for  time  to  make  a 
return,  Jackson  v.  Taylor  (f),  even  although  it  be  in  form  a 
sheriff's  warrant,  the  defendant  is  estopped  from  denying  it 
to  be  a  mandate ;  Plaiel  v.  Dowse(g).  In  that  case  an 
ordinary  sheriff's  warrant  was  addressed  to'' 5.  and  Job 
Doe,  my  bailiffs;*'  5.  was  deputy  bailiff  of  a  liberty,  and 
he  acted  under  the  writ;  and  it  was  held  that  he  could  not 
afterwards  dispute  that  the  instrument  did  not  amount  to  a 
mandate.  Suppose  there  had  been  an  escape  within  the 
county,  and  that  the  sheriff  in  this  case  had  been  sued,  he 
would  have  absolved  himself  by  alleging  the  liability  of  the 
bailiff.  Hamon  v.  I/}rd  Jertnyn{h)  proves  that  any  general 
mandate  by  a  sheriff  to  the  bailiff  of  a  liberty  to  execute  a 
writ  is  sufficient  authority. 

(a)  See  also  19  Vin.  Abr.  Return  (e)  3  Keb.  71. 

(N),  n.  from  Gilb.  HisL  C.  P.  (/)  5  Dowl.  P.  C.  140. 

(6)  3  East,  140.  (g)  4  Bing.  N.  C.  Q04. 

(0  1  Ld.  Rayin.  184.  (A)  1  Ld.  Uaym.  189. 

( J)  3  B.  &  Ad.  630. 
vol..  11.  if  II 
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1839.  At  the  close  of  the  argument  the  Court  called  upon 

counsel  to  argue  the  demurrer. 

The  seventh  plea  was  as  follows.  And  for  a  further  plea 
in  this  behalf  the  defendant  says  that  the  plaintiff  ought  not 
further  to  be  admitted  or  received  to  plead  the  declaration 
by  him  above  pleaded,  as  to  so  much  thereof  wherein  the 
plaintiff  in  his  first  count  alleges  that  by  virtue  of  the  writ 
and  mandate  in  the  first  count  mentioned  the  defendant,  as 
chief  bailiff  of  the  said  liberty,  took  and  arrested  the  said 
Tatflor$  by  their  bodies,  Scc,  and  kept  and  detained  them 
in  his  custody,  in  execution  at  the  suit  of  the  plaintiff,  be- 
cause  he  says  that  after  the  commencement  of  the  suit  and 
before  the  day  of  pleading  this  plea,  at  the  return  day  of  the 
said  writ,  to  wit,  on  &c.  the  said  sheriff  of  the  county  of 
York  duly  returned  the  said  writ  in  the  first  count  men- 
tioned, cepi  corpora,  as  by  the  record  of  the  said  writ  and 
return  thereof  appears,  8cc.  Verification  by  the  record,  and 
prayer  of  judgment  if  the  plaintiff  ought  further  to  be  ad* 
mitted  against  the  said  record  to  plead  the  declaration  by 
him  above  pleaded,  as  to  so  much  thereof  wherein  the 
plaintiff  in  his  first  count  alleges  that  by  virtue  of  this  writ 
and  mandate  the  defendant,  as  chief  bailiff  of  the  said 
liberty,  took  and  arrested  the  said  Taylon,  and  then,  by 
virtue  of  the  said  writ  and  mandate,  kept  and  detained  them 
in  his  custody  in  execution  at  the  suit  of  the  plaintiff. 

The  special  demurrer  set  out  for  causes  of  demurrer, 
that  the  said  plea  neither  traverses  nor  denies,  nor  con- 
fesses and  avoids,  the  matter  therein  pleaded  as  an  estop* 
pel,  and  cannot  be  set  up  as  such  to  the  taking  and  arrest 
of  the  said  Taylors  by  the  defendants,  or  cause  of  action  in 
the  declaration,  and  also  for  that  the  cause  of  action  being 
for  an  escape,  the  plaintiffs  being  estopped  from  alleging 
that  the  defendant  took  and  arrested  the  said  Taylors,  can* 
not  constitute  any  answer  to  the  action,  and  also  for  that 
the  said  plea  is  bad  for  being  an  argumentative  traverse, 
and  for  repugnancy,  because,  if  the  defendant  was  guilty  of 
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an  escape  (and  the  plea  admits  it),  he  must  have  taken  and 
arrested  the  said  Taylors^  and  also  for  that  the  sheriff's 
return,  admitting  it  to  be  conclusive,  cannot  alter  the  liabi- 
lities of  the  parties  at  the  commencement  of  the  action ; 
and  the  plea  is  bad  in  this,  that  it  is  alleged  that  the  sheriff, 
at  the  return  day  of  the  said  writ,  returned,  whereas  there 
is  no  return  day  contained  in  the  said  writ.  The  special 
demurrer  to  the  fifteenth  plea  was  similar. 


465 
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Jackion 
Hill. 


W.  H^  Watson,  in  support  of  the  demurrer.  This  plea 
is  certainly  novel.  It  is  neither  in  confession  and  avoid- 
ance, nor  in  bar,  but  is  pleaded  by  way  of  estoppel.  The 
first  count  states  a  writ  to  the  sheriff,  a  mandate  thereupon 
to  the  defendant,  arrest  by  him,  and  an  escape.  The  an- 
swer made  is,  that  after  the  commencement  of  the  action, 
and  at  the  return  of  the  writ,  the  sheriff  returned  cepi  cor- 
pus :  it  is  therefore  pleaded  by  way  of  estoppel  after  the 
commencement  of  the  action,  which  is  novel.  [LiUle- 
dale  J.  If  it  be  a  good  plea  before  the  commencement  of 
the  action,  I  do  not  see  why  it  may  not  be  a  good  one 
after.]  The  plea  is  bad  altogether.  It  is  true  that  a  she- 
riff's return  is  an  estoppel  in  an  action,  but  not  where  the 
return  comes  in  incidentally.  This  is  laid  down  in  Dalton, 
{Sheriffs),  19 If  on  the  authority  of  a  case  in  the  Year  Book, 
5  Edw.  4,  1  (a),  where  it  was  held  that  no  averment  could 
be  had  against  a  sheriff's  return  in  the  same  action,  but  that 
in  another  action  it  might.  As  in  debt  against  the  bailiff  of 
a  franchise  for  an  escape,  on  a  return  by  the  sheriff  that  he 
had  taken  the  body  by  a  warrant  directed  to  him,  on  this 
be  may  aver  that  no  such  warrant  was  directed  to  him. 
If  this  be  good  law,  it  is  conclusive  of  the  present  case ; 
and  that  it  is  so  is  evident  from  the  principle  that  an  estop- 


(a)  ^  Nota  un  oe  poet  aver  di- 
rect averment  encounter  retorne 
de  viscount  in  mesme  le  action, 
mes  in  auter  action  poet,  come  in 
det  vers  bayliff  de  fmnchise  pur 


escape  dun  retorne  per  le  viscount 
que  il  od  prise  lui  per  warrant  a 
lui  sur  ca.  sa.  poet  ore  in  cest  ac- 
tion de  det  avere  que  nul  tiel  war- 
rant fuit  a  lui  direct."  5  Edw,  4,  U 
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1839.  pel|  to  be  binding,  must  be  reciprocal.  In  Parka  v. 
Mos$e{a),  where  the  defendant  justified  the  taking  in  trover 
as  a  sheriff's  bailiff,  under  a  warrant  directed  to  him,  and 
the  sheriff  had  returned  tardi,  and  it  was  sought  to  estop 
the  defendant  by  the  sheriff's  false  return,  the  Court  held 
that  he  was  not  estopped,  but  was  justified  by  the  warrant. 
It  seemed  to  be  conceded  by  the  argument,  that,  if  the  de- 
fendant had  been  a  bailiff  of  a  franchise,  no  question  at  all 
could  have  been  made.  Even  as  regards  the  sheriff  him- 
self, he  is  not  always  estopped  by  his  return,  as  appears  by 
Brydges  v.  Walford  (6),  where  the  sheriff  had  returned,  to 
a  writ  of  fi.  fa.  against  the  goods  of  one  Collin,  that  he  had 
levied,  and  that  the  goods  remained  in  his  hands  for  want 
df  buyers,  and  afterwards,  on  a  venditioni  exponas,  sold 
part  of  the  goods,  and  was  sued  for  not  having  sold  the 
residue  or  paid  the  proceeds  to  the  plaintiff,  the  sheriff  was 
allowed  to  shew  that  Collin  was  insolvent  at  the  time  of  the 
execution,  and  that  the  plaintiff  knew  it,  although  it  was 
strongly  urged  that  there  was  no  instance  of  a  sheriff  being 
allowed  to  controvert  his  own  return.  [Patieson  J.  At 
the  time  the  sheriff  made  the  return  there  it  was  apparently 
true.]  In  Gj/fford  v.  Woodgaie  (c)  it  was  held  that  the 
returns  of  the  sheriff  on  writs  of  execution  were  primft 
facie  evidence  in  an  action  between  other  parties  ;  but  ac- 
cording to  this  plea  they  should  be  conclusive.  A  special 
cause  of  demurrer  is  also  pointed  out,  viz.  that  the  sheriff 
made  the  return  at  the  return  day  of  the  writ,  whereas  now 
there  is  no  return-day  to  a  ca.  sa.,  but  it  must  be  returned 
immediately  on  execution  (//). 

fVighiman,  contrsi.  If  the  sheriff's  return  is  a  defence  at 
all,  it  is  properly  pleaded  as  an  estoppel :  Com*  Dig.  Re- 
turn (6).  In  Harrington  v.  Taylor  {e)  it  was  conceded  as 
incontrovertible  that  there  could  be  no  averment  in  plead- 
ing against  a  sheriff's  return.     If  a  sheriff  returns  a  rescue 

(«)  Cro.  Eli«.  181..  (d)  See  Colliru  t.  Yetrem,  ante, 

(b)  6  Mau.  &  S.  4?.  439. 

(f)  Jl  East,  297.  (e)  15  East,  378. 
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or  other  false  return,  it  is  cooclusive  between  the  parties,  18S9. 
and  the  only  remedy  is  by  action  for  the  false  return  in 
which  case  the  falsehood  of  the  return  may  be  shewn. 
IPatieson  J.  In  an  indictment  for  a  rescue  it  is  not  con- 
clusive, according  to  Lord  Ellenborough  C.  J.,  in  Oyfford 
V.  Woodgale  {a).']  Perhaps,  if  not  pleaded,  it  would  be 
only  evidence  that  might  be  answered.  Then  is  not  the 
plea  an  answer  to  the  action?  The  writ  was  sent  from  this 
Court  to  be  returned  immediately  on  execution.  The  she- 
riflf  directs  the  defendant  to  take  the  bodies,  so  that  he  (the 
sheriff)  may  have  them  at  Westminster.  The  defendant 
did  arrest,  and  then  the  declaration  avers  that  the  defend- 
ant allowed  the  prisoners  to  escape  out  of  the  liberty,  and 
therefore  the  averment  is  perfectly  consistent  (as  the  fact 
was)  with  the  defendant's  having  arrested  the  prisoners, 
and  delivered  them  over  to  the  sheriff  of  York.  What  else 
could  the  defendant  do?  He  has  fully  complied  with  the 
exigency  of  the  writ.  Boothman  v.  The  Earl  of  Surry  (b) 
may  be  admitted  to  be  good  law;  but  Ashursl  J.  remarked 
that  it  was  the  first  action  of  the  kind,  which  is  an  answer 
as  to  the  novelty  of  the  plea.  There  also  the  bailiff  had  a 
gaol,  in  which  he  might  detain  prisoners.  Here  the  de- 
fendant had  no  place  in  which,  or  authority  given  him,  to 
detain,  and,  if  he  had  detained  the  prisoners,  he  would  not 
have  followed  the  terms  of  the  warrant.  It  appears  by  a 
case  in  1  Salk.  S4S,  that  no  one  can  have  a  gaol  in  a  liberty 
without  a  gaol  delivery :  in  such  cases  therefore  the  pri- 
soners must  be  committed  to  the  county  gaol.  In  Grant  v. 
Bagge{c)  the  Court  held  that  they  could  take  no  notice  of 
the  returns  of  bailiffs  of  franchises,  as  the  sheriff  was  the 
only  proper  officer  of  the  Court. 

W.  H.  fVaison,  in  reply.  As  to  the  return  being  an  estop- 
pel, the  passage  referred  to  in  Com.  Dig.  Return  (G),  is  only 
one  of  a  number  of  instances  where  a  return  is  conclusive 

(a)  11  East,  399.  (c)  3  East,  im 

(6;  2  T.  R.  5. 
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1839.  in  the  same  actioiii  which  is  fully  conceded.  But,  if  no 
averment  could  be  made  against  a  record  in  another  action, 
bow  could  case  for  a  false  return  be  maintained?  Then, 
if  the  return  is  not  an  estoppel,  it  is  nothing;  for  an  estop- 
pel must  be  reciprocal :  Com*  Dig.  Estoppel  (B)  (C).  It 
is  asked  what  was  the  duty  of  the  bailiff  under  this  writ? 
His  duty  was  to  arrest  the  prisoners,  and  to  detain  them 
till  they  were  delivered  by  habeas  corpus  to  the  sheriff  of 
Yorkshire. 

Lord  Denman  C.J. — With  regard  to  the  seventh  plea, 
which  sets  up  as  an  estoppel  to  the  action  that  after  the 
commencement  of  the  suit  the  sheriff  returned  ''  cepi  cor* 
pora/'  and  goes  on  to  plead  the  return  by  way  of  estoppel, 
I  think  it  is  quite  enough  to  say  that  there  is  no  authority 
to  shew  that  it  is  a  sufficient  plea  for  the  defendant.  He  is 
the  chief  bailiff  of  a  liberty,  and  has  nothing  to  do  with  the 
sheriff's  return ;  and  I  agree  in  thinking  that  such  a  return 
is  only  conclusive  in  the  same  action,  and  that  it  is  unwar- 
ranted to  hold  that  its  falsehood  may  not  be  shewn  in  any 
other  action. 

With  regard  to  the  issues,  I  have  no  doubt  that  the  instru- 
ment in  question  was  sent  to  the  defendant  to  be  executed 
by  him  as  sheriff's  officer.  The  only  strong  argument  on 
the  other  side  is,  that  it  is  also  directed  to  the  defendant's 
**  deputies,"  and  that  an  ordinary  sheriff's  bailiff  has  no  de- 
puty; but  I  do  not  think  we  should  expect  the  utmost  pre- 
cision of  language  in  these  instruments ;  and,  if  we  were  to 
hold  that  that  word  made  it  a  mandate,  there  would  be  as 
much  difficulty  in  interpreting  the  instrument  on  the  other 
side.  I  think  therefore  the  having  the  prisoners  at  large 
within  the  county  is  not  an  escape. 

LiTTLEDALB  J. — ^The  Seventh  plea  cannot  be  pleaded 
as  an  estoppel,  consistently  with  the  declaration.  It  is  nei- 
ther in  confession  nor  denial.  By  the  late  act  writs  are 
returnable  on  execution :  as  soon,  therefore,  as  the  defendant 
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made  the  arrest,  the  execution  was  complete,  and  the  writ  ieS9. 
returnable.  But  the  allegation  in  the  declaration  is,  that 
after  the  arrest  the  defendant  let  the  prisoner  go :  the  an«- 
swer  therefore  in  the  plea,  that  at  the  return  of  the  M'rit  the 
sheriff  had  returned  cepi  corpora,  is  quite  beside  the 
charge.  It  is  quite  consistent  with  that  plea,  that  after  the 
arrest  by  the  defendant  there  might  have  been  an  escape, 
and  yet  that  the  sheriff  afterwards  had  the  bodies^  which  is 
all  admitted  by  the  plaintiff. 

As  to  the  issues  in  fact,  I  think  that  this  instrument  amounts 
to  a  sheriff's  warrant;  for,  though  the  defendant  is  described 
in  it  as  chief  bailiff  of  Pickering  Lythe,  it  is  also  addressed 
to  another  person  by  a  fictitious  name,  who  is  called  **  my 
bailiff,''  with  directions  to  take  the  Taylors,  so  that  the 
sheriff  might  have  their  bodies  at  Westminster.  I  there- 
fore think  the  defendant  was  constituted  general  bailiff  to 
the  sheriff* 

Patteson  J,— Judgment  on  the  demurrer  must  be  for 
the  plaintiff.  The  argument  for  the  defendant  is  founded 
on  the  principle,  that,  the  sheriff  being  a  public  officer,  his 
returns  operate  as  an  estoppel  against  all  parties.  But  that 
turns  out  not  to  be  so ;  for,  although  the  Court  will  so  far 
pay  attention  to  them  as  on  a  return  of  a  rescue  to  grant  an 
attachment  in  the  first  instance,  yet,  on  an  indictment  for 
the  same,  it  may  be  shewn  that  the  return  was  false.  Mr. 
Wightman,  however^  contends  that  it  is  conclusive  in  all 
instances,  except  where  an  action  is  brought  for  a  false 
return.  But  this  case  falls  within  the  very  same  exception, 
because  if  the  action  be  brought  against  the  bailiff  of  a 
franchise,  who  has  arrested  within  the  liberty,  (in  which  sup- 
pose there  is  a  gaol,)  and  allowed  an  escape  out  of  the 
liberty, — if  then  there  be  an  action  for  an  escape,  and  the 
answer  is  the  return  of  the  sheriff  cepi  corpus  et  paratum 
habeo,  which  would  be  a  return  made  according  to  the 
answer  of  the  bailiff— if  this  were  allowed  to  be  conclusive, 
it  would  enable  the  defendant,  who  had  arrested,  to  prevent 
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JBd9.  the  plaintiff  from  maintaining  any  action;  and  therefore 
exactly  resembles  the  action  for  a  false  return.  In  addition 
to  this,  the  case  from  the  Year  Book  shews  that  the  return 
is  only  an  estoppel  in  the  very  action,  and  that  in  any  other 
action  it  may  be  traversed. 

As  to  the  issues  in  fact>  I  ha%*e  felt  a  difficulty  throughout 
to  say  what  this  instrument  really  is.     Several  instances  of 
mandates  have  been  given  from  documents  on  the  files  of 
this  Court:  they  most  of  them  differ  in  language  from  one 
another;  but  no  one  contains  the  words  ''my  bailiff/' like 
the  present  instrument,  which  seems  a  common  sheriff's 
warranty  filled  up  with  the  names  of  the  defendant  and  his 
deputies,  and  then  it  goes  ou  with  directions,  as  it  certainly 
ought  not  if  a  mandate  only,  to  arrest  the  Taylors  if  found 
within  the  sheriff's  bailiwick.    If  therefore  the  plaintiff  has 
taken  upon  himself  to  aver  an  authority  to  arrest  within  a 
liberty  only,  an  authority  to  arrest  in  the  bailiwick  at  large 
does  not  meet  the  case.     It  is  said  the  M'arrant  must  be 
taken  distribuiivi  to   the  keeper  of  the  gaol  at  York  to 
detain,  to  the  defendant  to  arrest  within  the  liberty,  and  to 
Job  Doe  to  arrest  in  the  county  at  large :  but  it  clearly  was 
intended  that  the  parties  should  arrest  any  where  within  the 
county.     Another  point  was  made,  that  a  bailiff  of  a  liberty 
may  Maive  his  franchise  if  he  pleases,  which  is  certainly 
reasonable  doctrine.     I  admit  that  there  was  an  informality 
in  addressing  this  warrant  to  the  defendant's  deputies,  be- 
cause a  sheriff's  warrant  should  be  directed  to  parties  by 
their  names,  but  it  is  not  such  an  informality  as  entirely  to 
change  the  character  of  the  instrument 

Williams  J.  concurred. 

Rule  for  entering  a  verdict  for  the  plaintiff 
discharged. 

Judgment  for  the  plaintiff  on  the  demurrer 
to  the  seventh  and  fifteenth  pleas. 
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The  Queen  v.  The  Inhabitants  of  Fladiiury. 

On  an  appeal  against  an  order  for  the  removal  of  Louisa      i.  Qo  the 

and  Thomas  Berrington,  the  Worcestershire  Quarter  Ses-  J®*""^^^^^*'^". 

sions  confirmed  the  order,  subject  to  the  opinion  of  this  sions,  thejas- 

Court  upon  the  following  case.     By  an  order  of  two  jus-  ;J^tj,e°chRir' 

tices,  dated  the  10th  of  August,  1838,  Louisa  Berrington  man,  were 

was  removed  from  the  parish  of  All  Saints  in  the  borough  vl^^ed/where- 

of  Evesham,  in  the  county  of  Worcester,  to  the  parish  of  "P<>."  ^® 

.  chairman  gave 

Fladbury  m  the  same  county.     The  order  was  made  upon  his  costing 

the  examination  of  Paul  Berrington,  which  stated  that  he  J|^'®  |j|^^J™ 

was  the  father  of  the  paupers,  and  that  his  legal  settlement,  The  appellants 

which  was  acquired  by  renting  a  tenement  for  10/.  by  the  i^^^^^^^  ^i,^ 

year  in  the  parish  of  Fladbury  in  the  year  1911,  was  in  that  coarse  on  the 

parish.     The  settlement  by  such  renting  was  denied  in  the  of  the  Ses- 

appellants'  grounds  of  appeal.  "®"*'.  ^^^ 

T  .     .       .  r»      1  T^       .  ■        I       question  was 

It  appeared,  that  m  1811  Paul  Berrington  rented  under  argued  by 

verbal  agreement,  and  occupied  for  a  year,  a  cottage,  yard  u^ji"**-|j^g 
and  garden,  for  which  he  paid   10/.,  but  included  in  the  and  the  jus- 
taking  was  a  right  of  ferry  over  the  river  Avon,  from  the  entirely^ the 

river  bank,  of  the  premises  in  question,  to  the  opposite  bank  »am«  m  those 

r    X        '         *  •      I  •  I      i.  /-I        1  mi  who  voted  on 

of  the  river  Avon  m  the  parish  of  Cropthome.      1  he  use  the  preceding 

of  the  ferry  boat  and  line  was  also  included.     The  emolu-  ^V>  ^®t®'' 

•^  mined  to  ad- 

ments  of  the  ferry  were  derived  partly  from  sums  paid  in  here  to  the 

gross,  in  lieu  of  tolls,  and  partly  in  specific  tolls,  which  J-^n^^*On  a^*' 

were  paid  sometimes  on  the  Fladbury   side,  sometimes  in  case  reserved, 

the  course  of  the  transit,  and  sometimes  on  the  Cropthome  though  the' 

side.     The  cottage,  yard  and  garden  were  not  worth  10/.  decision  of 
•  ,  •  ,    ,   .^       .  ,.        1  the  first  day 

per  annum  alone,  and  it  was  contended  by  the  appellants    ^as  a  nullity, 

counsel,  that  under  these  circumstances  the  value  of  the  ''  ^*^  "^^ 

'  .  clearly  appear 

ferry  &c.  could  not  be  called  in  aid  to  augment  the  value  that  the  sub- 

seouent  deci« 

uon  was  not  on  the  merits,  and  therefore  the  Court  refused  to  quash  the  order. 

3.  Tlie  Sessions  held,  that  a  cottage  and  garden  for  which  the  pauper  paid  10/.  per 

annum,  including  a  right  of  ferry,  and  the  use  of  the  ferry-boat  and  line,  conferred  a 

settlement  by  renting  a  tenement.    The  cottage  and  garden  alone  were  not  worth  10/. 

per  annum : — Held,  that  the  right  of  ferry  might  be  properly  included  in  estimating  the 

value  of  the  cottage — and  chat,  as  the  Sessions  had  not  found  specifically  that  the  rent 

for  the  ferry-boat  and  line  would  reduce  the  rent  below  10/.,  the  settlement  was  good* 
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1839.  of  tbe  tenement  in  Fladbury.  The  sessions  held  otherwise. 
/^"^  A  difference  of  opinion  arising  on  the  bench,  as  to  whether 
v.  the  premises,  together  with  the  ferry,  were  of  10/.  value  by 

^Fu^BURY^^  ^'*®  ^^^^*  ^^  ®*1"^'  number  of  magistrates,  including  the 
chairman,  voted  on  each  side,  upon  which  the  chairman, 
with  the  assent  of  all  the  magistrates  except  one,  gave  a 
casting  vote  in  favour  of  confirming  the  order.  And  it  was 
confirmed  accordingly. 

The  following  morning  the  appellants'  counsel  discovered 
how  the  decision  had  been  given,  and  protested  against  its 
legality.  The  question  was  argued  by  counsel  on  both 
sides,  and  the  magistrates  then  present  not  being  entirely 
the  same  as  those  who  had  so  voted  on  the  previous  even- 
ing, determined  to  adhere  to  the  decision  of  the  preceding 
day. 

If  the  Court  shall  be  of  opinion  that  the  decisions  of  the 
sessions  were  correct,  then  the  order  to  be  confirmed, 
otherwise  to  be  quashed. 

Domville  now  appeared  in  support  of  the  order  of  ses- 
sions, but  the  Court  called  upon 

Whitmore  contri.  No  one  justice  has  more  power  than 
another,  the  chairman,  therefore,  had  no  casting  vote,  and 
as  the  effect  of  excluding  his  casting  vote  would  be  to 
make  the  numbers  on  each  side  equal,  the  judgment  given 
was  a  nullity,  per  Lord  EUenborough  C.J.  in  Rex  v.  The 
Justices  of  Leicestershire  (a),  llie  proper  course  in  such  a 
case  is  to  adjourn  the  appeal  from  session  to  session,  till 
the  vote  of  a  majority  can  be  obtained,  2  Nolan,  546,  or, 
if  the  sessions  do  not  adjourn  the  appeal,  this  Court  will 
grant  a  mandamus  to  enter  continuances.  No  case  has 
arisen  in  which  the  question  as  to  the  chairman's  casting 
vote  has  been  raised ;  the  point  therefore  must  be  decided 
on  principle.  [Lord  DenmanCJ.  The  case  states,  that 
the  justices  on  the  following  momingi  on  hearing  the  ques- 

(a)  1  Mau.  &  S.  442^ 
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tion  argued,  adhered  to  the  decision  of  the  preceding  day.] 
That  was  not  a  vole  on  the  merits*    [Lord  Denman  C.  J.    rrT^'X^^ 
That  does  not  appear.]     It  may  be  fairly  inferred  from  the  v. 

facts  stated  that  it  was  not.  With  regard  to  the  settlement  ^"p^^m"Jit.^^ 
itself,  the  question  is^  whether  a  ferry  can  be  considered  a 
tenement  under  the  13  &  14  Car.  2,  c.  12.  A  ferry  is  not 
a  tenement,  but  a  mere  franchise,  it  lies  in  grant  only,  not 
in  tenure.  No  case  can  be  found  in  which  there  has  been 
an  attempt  to  set  up  a  settlement  by  means  of  a  ferry.  In 
Rex  V.  Chipping  Norton  (a),  and  Rex  v.  North  Duffield(b), 
it  was  held  expressly  that  tolls  must  be  demised  by  deed, 
because,  as  observed  by  Best  C.  J.  in  Mayor  of  Stafford 
V.  Till(c),  tolls  lie  in  grant  only.  Again,  no  settlement 
was  gained,  because  the  use  of  the  boat  and  rope,  which 
are  personal  chattels,  was  included  to  make  up  the  value. 

Domville  contrd.  The  decision  of  the  sessions  on  the 
second  day  determined  the  first  point,  because  it  is  the 
prerogative  of  all  Courts  to  alter  their  decision  during  the 
course  of  the  session,  and  what  they  did  on  the  second  day 
confirmed  the  decision  of  the  first.  As  to  a  ferry  being  a 
tenement,  the  definition,  as  given  from  Blackstone  by 
Nolan  (£^)  is,  that  a  '^  tenement  signifies  any  thing  that  may 
be  holden,  provided  it  be  of  a  permanent  nature;  whether 
it  be  of  a  substantial  and  sensible  or  of  an  unsubstantial 
ideal  kind" — "  and  a  franchise,  an  ofiice,  a  right  of  com* 
mon,  are  all  of  thera^  legally  speaking,  tenements.'*  In 
Rex  ▼.  Bubwith  (e),  tolls  were  expressly  ruled  to  be  a  tene- 
ment, and  that  a  settlement  might  be  gained  by  renting 
them.  With  regard  to  personal  chattels  assisting  to  form 
the  value,  in  Rex  v.  Whitechapel  (/),  an  unfurnished  room 
being  let  for  more  than  10/.  a  year,  BuUer  J.  held  that  the 
Court  would  conclude  that  the  tenement  was  of  that  value, 
unless  the  value  of  which  the  personal  chattels  were  rented, 

(a)  5  East,  239.  ((/)  2  Nolan,  8. 

(6)  3  Mau.  &  S.  947.  (e)  1  Maa.  &  S.  514. 

(c)  4  Bing.  75.  (/)  2  Bott,  100,  pi.  146^ 
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1839.        was  expressly  stated.     Rex  v.  North  Bedburn  (a)  is  to  the 
The  QuEEH    *^°^^   effect.     So  also  a  water  mill   of  10/.  per  annum, 

V.  Evelin  v.  RetUcomb  (b),  and  a  windmill,  Rex  v.  Butley  (c), 

InhabitaDts  oftiiti*  ^*  i 

Fladbury.    °^^®  '^^^^  "^'^  ^^  ''^^  tenements  confernng  a  settlement^ 

though  it  ir  obvious  they  must  have  been  full  of  chattels. 
There  is  nothing  to  shew  in  the  present  case  that,  if  the 
personal  chattels  were  excluded,  the  value  would  not  be 
lOL  a  year. 

Lord  Denman  C.  J. — We  must  take  the  facts  of  this 
case  as  we  iiud  them  set  out.  It  is  said  that  the  decision 
of  the  justices  was  not  binding,  because,  as  the  chairman 
has  no  casting  vote,  the  numbers  on  each  side  were  equal, 
and  therefore  the  judgment  was  a  nullity.  But  it  appears 
that  on  the  following  morning  their  decision  was  affirmed. 
It  is  suggested  that  their  judgment  then  did  not  pass  on  the 
merits,  but  that  is  not  so  clearly  stated  as  to  enable  us  to 
say  the  justices  have  not  pronounced  their  judgment  on  the 
whole  case.  With  regard  to  the  settlement  we  must  also 
look  at  the  facts  referred  to  us.  The  case  states  that  the 
cottage,  yard  and  garden  were  not  worth  10/.  per  annum 
alone;  and  the  question  was  made,  whether  the  profits  of 
the  ferry  could  be  added  so  as  to  make  up  the  lO/T  I 
think  that  these  profits  may  as  well  be  added  as  tolls,  or 
any  other  incidental  value  which  arises  from  the  occupation 
of  the  premises.  It  is  true  that  the  use  of  the  boat  and 
line  was  also  included  under  the  rental,  but  it  is  not  stated 
of  what  value  these  were,  or  whether  the  payment  for  the 
use  of  them  would  have  reduced  the  rent  below  10/.  The 
case  therefore  is  brought  within  the  rule  laid  down  by 
Buller  J.  in  Rex  v.  fVhitechapel{d). 

Patteson  and  Wiluams  Js.  concurred  (e). 

Order  of  Sessions  confirmed. 

(a)  Cald.  452.  (<0  2  Bolt,  100,  pi.  146. 

lb)  2  Salk.  536.  (0  LittUdale  J.  wu  sitting  at 

(c)  1  Burr.  S.  C.  107.  the  Central  Criminal  Court. 
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1839. 


The  Queen  v.  The  Inhabitants  of  Black  Callerton.       Saturday^ 
^  ,PC    /f   €iyt    07 a  ^  June29nd. 

UN  an  appeal  against  an  order  for  the  removarof  Hannah  The  copy  of 

Hope,  widow,  and  her  two  children,  from  the  township  of  on^^Illk^M "or- 

Black  Callerton,  the  Durham  quarter  sessions  confirmed  der  of  removal 

the  order,  subject  to  the  opinion  of  this  Court  upon  a  case,  gent  under 

which  set  out  an  agreement  for  service  that  raised  a  cues*  l*  ^R  ^^^  ^  ^ 
.      ^.  .  ^  PFi7^4,  C.76, 

tion  as  to  an  exceptive  hiring.  should  state 

Andrew  Hope  s^ved  for  a  year  under  the  agreement  in  ^hat  the  pau- 

question,  and  resided  during  all  that  time  in  Black  Caller-  able  to  the 

ton.     He  subsequently  married  and  died,  and  on  the  10th  JI^rish*"and  if 

February,  1838,  an  order  in  the  usual  form  was  made  by  it  omit  to  do 

two  justices  for  the  removal  of  the  pauper  and  her  two  ji  bad. 

children  from  the  township  of  Quarringtou   to  the  town-  //^oftl  p  /o 

ship  of  Black  Callerton.     A  noticeJnjKriting  of  charge-  ^ 

ability,  and  a  copy  of  the  order  of  removal,  were  served 

upoiTthe  OArerseers  of  Blatk  Callerton,  andlitewise  copies 

of  the  examinations  taken  before  the  removing  justices,  but 

such  examinations  did  not  contain  any  statement  or  proof 

that  the  pauper  and  her  children  were  then  chargeable  to 

or  had  been  relieved  by  the  township  of  Quarrin^ton.    The 

township  o^  iilack  CJalterton  appealed  against  the  order, 

and  stated  in  their  notice  two  grounds  of  appeal. 

I.  That  Andrew  Hope,  the  late  husband  of  the  said 
pauper,  never  gained  a  settlement  in  the  appellant  township 
by  hiring  and  service. 

II.  That  it  did  not  appear  by  the  copy  sent  to  them  of 

the  examinations,  taken  at  the  time  of  making  the  order,  ^ 
that  the  pauper  and  her  children  were  at  the  time  of  niaking  ' 
such  order  chargeable  to  the  township  of  Quarrington. 

At  the  hearing,  after  the  original  examinations  and  the 
copies  sent  to  the  appellant  township  had  been  put  in, 
the  second  ground  of  appeal  was  insisted  upon  by  the 
counsel  for  the  appellants,  as  a  preliminary  objection  to  the 
respondents  going  into  evidence  in  support  of  the  order  of 
removal,  but  was  overruled,  and  the  Court  of  Quarter  Ses- 
sions proceeded  to  hear  the  respondents*  case.    The  ques* 


476  CASES  IN  THE  QUEEN's  BENCH» 

18S9.        tions  for  the  opinion  of  this  Court  are,  whether,  as  it  did 

Th^^^      "<^^  ^PP^^r  ^y  ^^^  copies  or  the  examinations  taken  before 

9.  the  removing  magjafrates,  and  sent  to  the  appellant  town- 

^"'"bl^^*  ®^  ship,  that  the  pauper  and  herchildren,  at  the  time  of  making 

Callerton.    the  order  of  removal,  were  chargeable  to  the  respondent 

township,  the  respondents  could  be  beard  in  support  of 

such  order  of  removal ;  and   whether    the  said  Andrew 

Hope  gained  a  settlement  in  Black  Callerton  by  hiring  and 

service. 

Should  this  Court  be  of  opinion  on  these  questions  in 
the  affirmative,  the  order  of  removal  and  the  order  of  ses- 
sions to  be  confirmed,  otherwise  to  be  quashed. 

JR.  Ingham  and  Hedley  now  argued  in  support  of  the 
order  of  sessions.  Even  admitting  that  the  examinations 
should  contain  a  statement  of  the  pauper's  chargeability^ 
still  an  omission  in  the  justice  to  take  down  such  Act 
ought  not  to  prejudice  the  removing  parish.  They  perform 
their  duty  when  they  send  (as  they  did  here)  notice  of 
chargeability  under  sect.  79  of  4  8c  5  Will.  4,  c.  76,  which 
gives  all  the  information  required.  A  distinction  was  taken 
by  the  Court  in  Rex  v.  Kelvedon  (a),  between  the  examina- 
tions which  proceed  from  the  justices,  and  the  notices  to 
be  delivered  by  the  parishes  themselves,  and  it  was  held 
that  the  same  strictness  was  not  required  in  the  former  as 
in  the  latter.  So  in  Regina  v.  Church  Knowle  (6),  where 
the  examination  of  the  pauper  omitted  to  state  the  fact  of 
his  residence  in  the  appellant  parish.  Lord  Denman  C.  J. 
admitting  it  to  be  a  defect,  still  held  that  it  was  such  a 
defect  as  could  not  mislead.  They  also  cited  Rex  v.  Ware 
and  Stanslend-Mount'Filchel  (c),  Rex  v.  W^kes  (d).  Rex  v. 
Bissex (e),  and  4  Bunis  Just,  (by  D*Oi/ly  8c  W.)  II 75. 

Cresswell  (with  whom  was  Grainger)  contrd,  was  stopped 
by  the  Court. 

(a)  5  A.  &  E.  687;  S.  C.  1  N.  (c)  2  Salk.  488. 

&  P.  138.  (d)  2  Str.  1092. 

(A)  r  A-  &  E.  478;  8.  C.  2  N.  (e)  1  Bum's  Just,  (bj  D'Oyly 

&  P.  359.  &  W.)  969. 
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Lord  Dbnman  C.  J« — We  think  the  preliminary  objec*        18S9. 
tion  is  not  got  over.    It  is  much  better  to  adhere  to  a  strict    J^^^Z 
rule  m  these  matters,     if  we  were  to  decide  agamst  the  v. 

necessity  of  setting  out  the  fact  of  chargeabiiity,  there  ^"^^^jj^^^  ®^ 
might  be  speculative  removals.  Callerton. 

Pattbson  J.  (a) — ^Three  things  are  required  by  sect.  79, 
Ist.  notice  of  chargeability;  2nd,  a  copy  of  the  order  of 
removal;  Sdly.  a  copy  of  the  examination  upon  which  such 
order  was  founded.  And  the  ground  of  the  argument  is, 
that,  as  the  removing  parish  is  bound  to  send  notice  of 
chai^eability,  it  is  unnecessary  that  the  copy  of  the  exami- 
nation  should  also  state  the  fact.  But  the  justices  have 
not  jurisdiction  to  make  an  order  of  removal,  unless  the 
pauper  is  chargeable,  the  fact  theretore  should  appear  in 
the  examination.  For,  although  that  term  is  used  in  the 
singular,  it  does  not  mean  the  examination  of  the  pauper 
only,  but  the  evidence  on  which  the  order  is  made. 

Williams  J.  concurred. 

Order  of  Sessions  quashed. 

(a)  LitiUdttle  J.  was  sitting  at  tlie  Central  Criminal  Court. 


Hatch  and  another  v.  Brooks.  T%undau^  n  ^^ 

Assumpsit.     The  declaration  stated  that  heretofore,  Assampsiton  ^/V 

to  wit,  on  the  15th  March,  I837>  in  consideration  that  the  by^deibndantV  -^^O 

to  see  paid 
certain  acceptances  of  Messrs.  X.,  in  consideration  of  plaintiff's  giving  up,  at  defend- 
ant's request,  a  previous  guarantee  by  him  to  pa^  plaintiff  10,000/.  for  Messrs.  jL  The 
guarantee  given  up  was  as  follows  :-^"  In  consideration  of  jour  being  in  advance  to 
Messrs.  L.  in  the  sum  of  10,000/.  for  the  purchase  of  cotton,  I  hereby  give  you  my 
guarantee  for  that  amount  m  their  behalf:" — Held,  thai  it  was  not  clear  that  this  gua« 
rantee  was  invalid,  so  as  to  be  worthless  as  a  pecuniary  consideration,  for  it  might  be 
construed  to  relate  to  prospective  advances,  but  that  at  all  events,  as  the  plaintiff  had 
been  induced  at  the  defendant's  request  to  part  with  it,  the  relinquishment  of  it  was  a 
good  consideration  for  the  subsequent  guarantee. 


v. 
Brooks. 
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1839.  plaintiffs^  at  the  request  of  the  defeudant|  would  give  up  to 
^^'P'*^^  him  a  certain  guarantee  of  10,000/.,  on  behalf  of  Messrs. 
and  another  J<>^^^  Lees  &  Sons,  Manchester,  then  held  by  the  plaintiffs, 
he  the  defendant  promised  the  plaintiffs  to  see  certain  bills 
accepted  by  the  said  John  Lees  &  Sons  paid  at  maturity, 
that  is  to  say.  (The  declaration  then  set  out  three  bills  of 
exchange,  drawn  by  plaintiffs  in  December  1836,  February 
1837,  and  Ist  March,  18d7|  respectively,  and  accepted  by 
Lees  8c  Sons,  to  the  amount  of  about  10,000/.)  Aver- 
ments of  non-payment  of  the  said  bills  at  maturity  by  the 
Messrs.  Lees,  and  of  notice  to  the  defendant  of  non-pay- 
ment  by  him. 

Third  plea :  that  said  supposed  guarantee  of  10,000/., 
in  consideration  of  the  giving  up  whereof  the  defendant 
made  such  supposed  promise,  and  which  guarantee  was  so 
given  up  to  the  said  defendant,  as  therein  mentioned,  was 
a  special  promise  to  answer  the  plaintiffs  for  the  debt  and 
default  of  the  said  Messrs.  John  Lees  8c  Sons;  and  that  no 
agreement  in  respect  of  the  supposed  guarantee  or  special 
promise,  or  any  memorandum  or  note  thereof,  wherein  any 
sufficient  consideration  for  the  guarantee  or  special  promise 
was  stated  or  shewn,  was  in  writing,  and  signed  by  the 
defendant,  or  by  any  other  person  by  him  thereunto  law- 
fully authorized.  And  the  defendant  further  saith  that 
the  supposed  guarantee,  in  consideration  of  the  giving  up 
whereof  the  defendant  made  the  said  supposed  promise, 
and  which  was  so  given  up  as  therein  mentioned,  was  con- 
tained in  a  certain  memorandum  in  writing,  signed  by  the 
defendant,  and  which  was  in  the  words  and  figures  and  to 
the  effect  following,  that  is  to  say, — '*  Manchester,  4th 
February,  1837.  Messrs.  Haigh  and  Franceys.  Gent. — 
In  consideration  of  your  being  in  advance  to  Messrs.  John 
Lees  &  Sons  in  the  sum  of  10,000/.,  for  the  purchase  of 
cotton,  I  do  hereby  give  you  my  guarantee  for  that  amount 
(say  10,000/.)  on  that  behalf.  John  Brooks;''  and  that 
there  was  no  other  agreement  or  memorandum  or  notx^ 
thereof,  in  respect  of  or  relating  to  the  supposed  guarantee 


TRINITY  TERM,  11  VICT.  479 

or  special  promise.    Wherefore  the  defendant  says,  that  the        t8a9. 
supposed  guarantee,  in  consideration  whereof  the  defend- 
ant made  the  supposed  promise,  is  void  and  of  no  effect, 
and  therefore  that  the  supposed  promise  is  void  and  of  no 
effect.     Verification. 

Special  demurrer,  on  the  ground  that  it  is  admitted  by 
the  plea  that  the  memorandum,  the  giving  of  which  was  the 
consideration  of  the  guarantee  in  the  declaration  mentioned* 
was  actually  given  up  to  the  defendant  by  the  plaintiffs, 
and  the  consideration  was  therefore  executed  by  the  plains- 
tiffs;  and  that,  even  if  the  original  memorandum  was  not 
binding  in  point  of  law,  the  giving  up  was  a  sufficient  con«- 
sideration  for  the  promise  in  the  declaration  mentioned. 

Sir  W,  W.FolleU  (with  whom  was  Wightman)  in  support 
of  the  demurrer  (a).  It  is  immaterial  whether  the  guarantee 
given  up,  which  is  the  consideration  alleged  for  the  promise 
declared  upon,  was  or  was  not  such  a  guarantee  that  an 
action  might  have  been  brought  on  it  under  29  Car.  8, 
c.  3,  8.  4.  There  might  be  many  reasons  why  the  defend- 
ant should  wish  to  have  back  the  guarantee,  however 
worthless  it  might  be  to  the  plaintiffs.  It  might  have  been 
of  the  utmost  importance  to  the  defendant's  credit  in  the 
mercantile  world,  that  it  should  not  be  known  that  he  had 
given  such  a  guarantee.  An  act  done  by  a  plaintiff  at  the 
request  of  a  defendant  must  be  taken  to  be  a  benefit  to  the 
latter,  and  the  defendant  having  requested  that  the  act 
should  be  done,  cannot  say  it  is  of  no  value.  The  giving 
up  of  a  mere  letter  or  piece  of  paper,  at  the  request  of  the 
defendant,  would  be  a  sufficient  consideration  for  his  pro- 
mise ;  and  a  court  of  law  cannot  inquire  into  the  adequacy 
of  the  consideration,  whether  the  promise  is  to  pay  6cl.  or 
10,000/.  Suppose  the  guarantee  given  up  had  been  a  stale 
guarantee,  it  would  not  have  been  void  any  more  than  a 
guarantee  which  is  not  expressed  conformably  to  the  sta- 

(a)  La^t  H.  T.  (Jan.  18th),  before  Lord  Denman  C.  J.,  UtUeduk, 
WUUamt  and  Coleridge  Js. 

VOL.  II.  I  I 
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Haioh 
and  nnother 

Brooks. 
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tute  of  frauds;  the  only  consequence  in  either  case  is,  that 
no  action  could  be  brought  on  the  instrument.  Yet  it  can- 
not be  doubted  that  it  might  well  answer  the  purpose  of  a 
merchant  to  buy  off  a  stale  guarantee,  in  order  to  avoid  the 
publicity  of  defending  an  action  upon  it.  In  either  case 
the  giving  up  of  a  guarantee,  on  which  no  action  could  be 
maintained,  would  form  a  good  consideration  for  the  en- 
forcement of  a  promise  in  respect  of  it.  The  present  case 
must  not  be  confounded  with  the  case  of  an  action  on  such 
a  guarantee.  A  mere  moral  obligation  is  a  good  con- 
sideration to  support  an  express  promise;  Lee  v.  Mug- 
geridge  (a).  But  it  is  not  clear  that  the  first  guarantee  was 
void.  Formerly  it  would  have  been  considered  valid  beyond 
all  question;  Boehm  v.  CampbelKJb).  It  is  not  necessary 
to  contend  that  that  case  was  rightly  decided  ;  it  is  enough 
that  it  has  been  decided,  for,  if  the  liability  of  the  defendant 
on  the  guarantee  was  at  all  doubtful,  the  surrender  of  it  was 
an  ^mple  consideration  for  his  promise.  The  release  of  a 
doubtful  right  is  a  good  consideration ;  Langridge  v.  Dor^ 
vilU(c),  and  Stracy  v.  The  Bank  of  England  (d).  The 
present  is  a  stronger  case,  for  the  plaintiffs  gave  up  not  a 
claim  which  they  might  or  might  not  have  been  able  to 
maintain,  but  a  document  M'hich  was  their  undoubted  pro- 
perty, and  the  retention  of  which  by  them  might  in  itself 
have  been  prejudicial  to  the  defendant's  character,  inde-- 
pendently  of  the  doubtful  claim  arising  out  of  it.  If  the 
defendant  had  accepted  bills  on  an  insufficient  stamp,  and 
they  had  been  restored  to  him  on  his  request,  that  would 
have  been  a  good  consideration.  A  court  of  law  has  no- 
thing to  do  with  the  relative  value  of  the  consideration  and 
the  promise:  this  subject  was  much  discussed  in  Hitchcock 
V.  Coker{e). 


Sir  J.  Campbell  A.  6.  (with  whom  was    Tomlinson) 


(a)  5  Taunt.  36. 
(i)  3  B.  Moore,  15. 
(c)  5B.&Ald.  117. 


(rf)  6  Bing.  754. 
(«)  1  N.  &  P.  796. 


V. 
B&OOKS, 
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contrfk.  The  first  guarantee  was  worthless^  the  giving  it  1839. 
up,  therefore,  could  be  no  consideration  for  the  second  ^^"^ 
guarantee.  The  law  as  to  the  sufficiency  of  a  past  con-  and  another 
sideration  is  to  be  found  in  1  Wms.  Saund.  264,  n.  (I). 
Formerly  the  liability  on  such  a  guarantee  as  the  one  in 
question  might  have  been  doubtful,  but  it  can  no  longer  be 
considered  so.  At  the  time  when  Boehm  v.  CampheU{a)  was 
decided.  Lord  Eldon  in  Ex  parte  Minet  {b)  had  doubted 
the  authority  of  Wain  v.  WarlUn  («),  but  the  law  on  this 
point  has  been  completely  settled  by  a  series  of  cases; 
Cole  V.  Dyer  {d  ),  Wood  v.  Bemon  (c),  James  v.  fVilliams  (/) 
Hawes  v.  Armstrong  (g),  and  Raikes  v.  Todd{h).  If  the 
law  on  any  point,  therefore,  can  ever  be  settled,  it  cannot  be 
contended  that  in  giving  up  the  guarantee  the  plaintiffs  gave 
up  a  doubtful  right.  Every  consideration  must  be  of  some 
legal  value;  Smith  v.  Smith (i),  Rann  v.  Hughes {k),  and 
2  Wms.  Sound.  137  e,  n.  {b).  Can  it  be  said  that  the  giving 
up  of  a  libellous  letter,  of  no  value  to  the  holder,  but  which 
might,  if  published  in  a  newspaper,  be  injurious  to  a  de- 
fendant's credit,  would  form  a  good  consideration?  In 
Longridge  v.  Dorville{l)  and  Stracy  ▼.  The  Bank  of  Eng* 
Iand{m)t  the  claims  abandoned  were  of  doubtful  value,  and 
the  relinquishment  of  them  was  held  on  that  ground  to  be 
a  good  consideration.  The  case  put  of  the  giving  up  of  a 
stale  guarantee  is  not  in  point,  for  the  statute  of  limitations 
must  be  pleaded,  and  the  defendant  may  waive  that  defence 
if  he  pleases,  but  with  respect  to  invalid  guarantees  they 
themselves  give  no  right  of  action.  The  giving  up  bills  on 
a  wrong  stamp  would  not  be  a  good  consideration*  The 
doctrine  in  Lee  v.  Muggeridge  (n)^  as  to  moral  obligation 
forming  a  good  consideration  for  an  express  promise,  has 


(a)  S  B.  Moore,  15. 
(6)  14  Ves.  189. 

(c)  5  East,  10. 

(d)  1  C.  &  J.  461. 

(e)  2  C.  &  J.  94. 

(/)  5  B,  &  Ad.  1109. 
(g)  1  Bing.  N.  C.  761. 


(A)  Cited  from   MS.;  S.  C.  1 
Per.  &  Dav.  138. 
(t)  3  Leon.  88. 
Ik)  7  T.  H.  350,  n« 
(/)  5B.  &Ald.  117. 
(m)  6  Bing.  754. 
(n)  5  Taunt.  36* 
I  i2 
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been  shaken  by  later  decisions;  HoUiday  v.  Atkinson  {a) 
and  Littlefield  v.  Shee{b).  In  all  cases  of  moral  obligation, 
in  which  the  promiser  is  liable  on  his  express  promise,  he 
must  have  derived  some  benefit  originally,  or  the  promisee 
have  suffered  some  prejudice.  This  doctrine  is  fully  borne 
out  by  the  note  to  Wennall  v.  Adney  (c),  and  the  authorities 
there  cited. 


Sir  W.  W.  Follett  in  reply.  To  prove  the  first  guarantee 
bad,  cases  have  been  cited  to  shew  that  the  consideration 
must  be  either  expressed  on  the  face  of  the  guarantee  or 
necessarily  be  implied  from  it.  That  may  now  be  settled 
law.  But  the  consideration  does  appear  in  this  guarantee. 
And  in  Boehm  v.  CampbeU(d)  the  guarantee  was  held  good, 
not  because  fVain  v.  Warliers{e)  was  doubted,  but  because 
the  consideration  did  appear.  In  Raikes  v.  Tadd{f),  it 
appears  that  Alderson  B.,  at  Nisi  Prius,  was  of  opinion 
that  the  guarantee  ''to  secure'*  money  which  had  been  ad- 
vanced implied  a  promise  of  forbearance  to  sue  on  the  part 
of  the  plaintiffs,  and  Patteson  J.  states  that  he  had  difficulty 
in  coming  to  a  conclusion.  Here  the  undertaking  is  to 
pay  in  consideration  of  the  plaintiffs' ''  being  in  advance" 
to  the  Messrs.  Lees.  Does  the  undertaking  then  necessa- 
rily convey  the  meaning  that  it  was  given  to  secure  past 
advances  ?  Yet  if  "  being  in  advance  "  means  ''  advancing," 
which  is  by  no  means  a  forced  construction,  the  guarantee 
was  good.  At  all  events^  even  after  the  latest  decision  in 
Raikes  v.  Todd  (f),  it  cannot  be  said  that  the  claim  on  the 
guarantee  was  not  doubtful,  and  if  it  was  doubtful,  the 
abandonment  of  such  claim  is  an  unquestionably  good  con- 
sideration. With  respect  to  moral  obligation  being  a  good 
consideration  for  an  express  promise,  it  has  been  sought  to 
distinguish  promises  to  pay  stale  debts  and  debts  contracted 


(a)  5  B.  &  C.  501 ;  S.  C.  8  D. 
ii  R.  163. 

(6)  2B.&Ad.811. 
(c)  SB.&P.  949. 


(a)  S  B.  Moon^,  15. 
(e)  5  East,  10. 

(/)  Cited  from  MS.;  S.  C.  1 
Per.  &  Dav.  138. 
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during  infancy,  on  the  ground  that  in  those  cases  the  party 
bound  by  his  promise  has  received  a  benefit.  But  in  5/e- 
vens  V.  lAfnch{a),  where  the  defendant,  a  surety,  knowing 
that  time  had  been  given  to  his  principal,  but  apprehending 
that  his  liability  continued,  promised  to  pay  the  debt,  and 
was  held  bound  by  his  promise,  what  benefit  was  there  to 
the  defendant,  or  what  prejudice  to  the  plaintiff,  on  which 
to  found  a  consideration  i  The  truth  is,  that  in  such  cases 
the  promise  is  to  be  supported  by  referring  to  the  original 
consideration.  Suppose  defendant  had  taken  away  the 
guarantee  from  the  plaintiffs,  would  not  trover  lie  r  [Cole^ 
ridge  J.  In  ScoU  v.  Jones  {b)  it  is  said  that  trover  lies  for 
an  unstamped  agreement,  if  it  can,  upon  payment  of  a 
penalty  and  stamp  duty,  be  stamped  and  rendered  avail- 
able.] It  is  difficult  to  say  how  far  the  principle  contended 
for  on  the  other  side  is  to  be  carried.  If  the  second  gua- 
rantee were  given  up,  it  might  be  said  that  would  not  be  a 
good  consideration  for  a  promise,  inasmuch  as  the  second 
guarantee  was  given  in  consideration  of  the  first,  and  that 
the  first  was  of  no  value.  The  case  put  for  the  plaintiffs, 
of  the  giving  up  of  a  letter,  has  been  answered  by  supposing 
the  letter  to  be  libellous,  which  of  course  is  a  different  case, 
as  the  publication  would  then  of  itself  be  illegal. 
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Haiod 
and  another 

V. 

Brooks. 


Cur.  adv.  vuH. 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  case  of  assumpsit  to  see  certain  ac- 
ceptances paid,  in  considerarion  of  plaintiffs*  giving  up  a 
guarantee  of  10,000/.,  due  from  the  acceptor  to  plaintiffs. 
Plea,  that  the  guarantee  was  for  the  debt  of  another,  and 
no  writing,  wherein  the  consideration  appeared,  signed  by 
defendant,  and  so  the  giving  it  up  no  good  consideration 
for  the  promise.  Demurrer  stating  for  cause  that  the  plea 
is  bad  because  the  consideration  was  executed,  whether  the 
guarantee  were  binding  in  law  or  not.    The  form  of  the 

(a)  18  East,  38i  (6)  4  Taunt.  865. 
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1839.        guarantee  was  set  out  in  the  plea — **  In  comideration  of 
"^^"^^^      your  being  in  advance  to  Messrs.  Lees  in  the  sum  of  10,000/., 
and  another    '^^  ^^^  purchase  of  cotton,  I  hereby  give  you  oiy  guarantee 
V.  for  that  amount  on  their  behalf,  J.  Brooks** 

It  was  argued  for  defendant  that  this  guarantee  is  of  no 
force,  because  the  fact  of  plaintiffs*  being  already  in  ad- 
vance to  Lees  could  form  no  consideration  for  defendant's 
promise  to  guarantee  to  plaintiffs  the  payment  of  Lees* 
acceptances.  In  the  first  place  this  is  by  no  means  clear. 
That  "being  in  advance"  must  necessarily  mean  to  assert 
that  he  was  in  advance  at  the  time  of  the  giving  of  the 
guarantee  is  an  assertion  open  to  argument.  It  may  possi- 
bly have  been  intended  as  prospective.  If  the  phrase  had 
been  ''  in  consideration  of  your  becoming  in  advance/*  or 
**  on  condition  of  your  being  in  advance/'  such  would  have 
been  the  clear  import.  As  it  is,  nobody  can  doubt  that 
the  defendant  took  a  great  interest  in  the  affairs  of  Messrs. 
Lees,  or  believe  that  the  plaintiffs  had  not  come  under  the 
advance  mentioned  at  defendant's  request. 

Here  is  then  sufficient  doubt  to  make  it  worth  defend- 
ant's while  to  possess  himself  of  the  guarantee,  and  if  that 
be  so,  we  have  no  concern  with  the  adequacy  or  inadequacy 
of  the  price  paid  or  promised  for  it.  But  we  are  by  no  means 
prepared  to  say  that  any  circumstances  short  of  the  impu- 
tation of  fraud  in  fact  could  entitle  us  to  hold  that  a  party 
was  not  bound  by  a  promise  made  upon  any  consideration 
which  could  be  valuable ;  while  of  its  being  so,  the  promise 
by  which  it  was  obtained  from  the  holder  of  it  must  always 
afford  some  proof.  Here,  whether  or  not  the  guarantee  could 
have  been  available  within  the  doctrine  of  IVain  v.  tVarlters{a), 
the  plaintiff  was  induced  by  the  defendant's  promise  to  part 
with  something  which  he  might  have  kept,  and  the  defend- 
ant obtained  what  he  desired  by  means  of  that  promise. 
Both  being  free  and  able  to  judge  for  themselves,  how  can 
defendant  be  justified  in  breaking  this  promise  by  discover- 
ing afterwards  that  the  thing,  in  consideration  of  which  he 

(a)  5  East,  10. 


TRINITY  TERM,  TI  VICT.  486 

gave  it,  did  not  possess  that  value  virhicb  he  supposed  to 

belong  to  it? 

what  he  most  regarded. 

and  motives,  and  of  their  weight  he  was  the  only  judge.       ^  ^* 

We  therefore  think  the  plea  bad,  and  the  demurrer  must 

prevail. 

Judgment  for  the  plaintiffs. 


1839. 
It  cannot  be  ascertained  that  that  value  was      ^^^^ 
He  may  have  had  other  objects    and  another 


OWSTON  V.  COATES. 

CrESSWELL,  on  the  first  day  of  Easter  term  last,  had 
obtained  a  rule  to  shew  cause  why  the  defendant  should 
not  be  at  liberty  to  render  himself  to  the  custody  of  the 
Marshal  of  the  Marshalsea  of  the  Queen's  Bench,  under 
1  iL^Vict.c.  no,  s.  8(a). 


(d)  This  section  enacts,  **  that 
tf  any  single  creditor,  or  any  two 
or  niore  creditors,  being  partners, 
whose  debts  shall  amount  to  100/. 
or  upwards,  or  any  two  creditors 
whose  debts  shall  amount  to  150/. 
or  upwards,  or  any  three  or  more 
cieditort  whose  debts  shall  amount 
to  200/.  or  upwards,  of  any  trader 
within  the  meaning  of  the  laws 
now  in  force  respecting  bankrupts, 
shall  file  an  aflidavit  or  affidavits 
in  her  Majesty's  Courts  of  Bank- 
ruptcy, that  such  debt  or  debts  is 
or  are  justly  due  to  him  or  them 
respectively,  and  that  such  debtor, 
as  he  or  tbey  verily  believe,  is  socb 
trader  as  aforesaid,  and  shall  cause 
him  to  be  served  personally  with 
a  copy  of  such  affidavit  or  affida* 
vits,  and  with  a  notice  in  writing 
raquiriiig  immediate  payment  of 
ivch  debt  or  debts;  and  if  such 
trader  shall  not,  within  twenty-ooe 
days  after  personal  service  of  such 


afRdavit  or  affidavits  and  notice, 
pay  such  debt  or  debts,  or  secure 
or  compound  for  the  same  to  the 
satisfaction  of  such  creditor  or  cre- 
ditors, or  enter  into  a  bond,  in  such 
sum  and  with  such  two  sufficient 
sureties  as  a  commisetoner  of  the 
Court  of  Bankruptcy  shall  approve 
of,  to  pay  such  sum  or  sums  as 
shall  be  recovered  in  any  action 
or  actions  which  shall  have  been 
brought  or  shall  thereafter  be 
brought  for  the  recovery  of  the 
same,  together  with  such  costs  as 
shall  be  given  in  the  same,  or  to 
render  himself  to  the  custody  of 
the  gaoler  of  the  Court  in  which 
such  action  shall  have  been  or  may 
be  brought,  according  to  the  prac- 
tice of  such  Court,  or  within  such 
time  and  in  such  manner  as  the 
said  Court  or  any  judge  thereof 
shall  direct,  after  judgment  shall 
have  been  recovered  in  such  ac- 
don,  every  each  trader  shall  ba 


JFVufey, 
May  24M. 

A  trader  who 
has  entered 
into  a  bond 
with  sureties, 
under  1  &2 
Viet.  c.  110, 
A.  8,  to  pay  the 
amount  of 
debt  and  costs 
which  may  be 
recovered 
against  him, 
or  to  render 
himself,  may 
be  rendered  by 
his  sureties  be- 
fore judgment. 
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The  affidavit  of  the  defendant,  in  support  of  the  rule, 
stated  the  following  facts : — The  defendant  was  arrested  in 
July  1838,  for  4000/.»  at  the  suit  of  the  plaintiff,  who  sued 
as  trustee  for  a  banking  company,  to  whom  he  had  assigned 
his  debt.  The  defendant  gave  bail  to  the  action,  and  on 
the  3d  December  obtained  a  judge's  order  under  section  7 
of  the  above  statute^  for  entering  an  exoneretur  on  the  bail- 
piece,  on  his  entering  a  common  appearance.  On  the  same 
day  an  affidavit  of  the  debt  was  filed  in  the  Court  of  Bank- 
ruptcy under  section  8,  alleging  the  defendant  to  be  a  trader, 
and  notice  was  served  on  him  requiring  immediate  payment; 
and,  payment  not  having  been  made,  the  defendant  and  two 
others,  as  sureties,  on  the  24th  December,  executed  a  bond 
for  5000/.  The  condition  of  the  bond  was,  that  the  de- 
fendant should  pay  such  sum  of  money  as  should  be  reco- 
vered in  the  action,  together  with  such  costs  as  should  be 
given  in  the  same,  or  should  render  himself  to  the  custody 
of  the  Marshal  of  the  Marshalsea  of  the  Queen's  Bench, 
according  to  the  practice  of  die  Court,  or  within  such  time 
and  in  such  manner  as  the  Court  or  any  judge  thereof 
should  direct,  after  judgment  should  have  been  recovered 
in  the  action.  The  action  was  tried  at  the  last  Yorkshire 
spring  assizes,  and  a  verdict  found  for  the  plaintiff  for 
£500/.  Judgment  had  not  been  signed.  The  present  ap- 
plication (an  application  having  previously  been  made  to 
Paiteson  J.  at  chambers,  and  referred  to  the  full  Court) 
was  made  by  the  sureties  to  the  bond,  with  the  concurrence 
of  the  defendant. 


Addison  shewed  cause  (a),     llie   1  &  2  Vict.  c.  110, 
s.  8,  provides  that,  unless  the  debtor  (being  a  trader)  enter 


deemed  to  have  committed  an  act 
of  bankruptcy  on  the  twenty- 
•econd  day  af^er  serrice  of  snch 
affidavit  or  affidavits  and  notice, 
provided  a  fiat  iu  haokraptcy  shall 
issne  against  such  trader  within 
two  calendar  months   from  the 


filing  of  such  affidavit  or  affidavits, 
but  not  otherwise." 

(o)  In  Easter  term  last  (May 
8th),  before  Lord  Dewnan  C.  J., 
Littkdale,  Pattaan  and  Cokridgc 
Js. 
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into  a  bond  to  pay  the  sum  recovered  by  action,  ''  or  to  1839. 
render  himself  to  the  custody  of  the  gaoler  of  the  Court  in 
which  such  action  shall  have  been  or  may  be  brought, 
according  to  the  practice  of  such  Court,  or  within  such  time 
and  in  such  manner  as  the  said  Court  or  any  judge  thereof 
shall  direct^  after  judgment  shall  have  been  recovered  in 
such  action,"  he  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy^  &c.  It  is  therefore  a  preliminary  objection  to 
this  rule  ihvii  judgment  has  not  yet  been  recovered  against 
the  defendant.  But  the  defendant,  even  after  judgment, 
cannot  be  rendered  under  the  statute,  "  according  to  the 
practice  of  the  Court."  The  only  practice  known  to  the 
Court  is,  that  bail  may  render  their  principal.  If  no  exo- 
neretur  had  been  entered,  and  the  defendant's  bail  had 
remained  in  force,  they  mighty  after  judgment,  have  rendered 
him.  Effect  may  be  given  to  every  word  of  the  above 
provision  by  applying  it  to  the  case  of  a  trader  who  has 
given  bail,  and  such  a  case  may  often  occur,  as  arrest  on 
mesne  process  is  continued,  under  certain  circumstances, 
by  the  3d  section.  The  words  cited,  '*  or  within  such  time 
and  in  such  manner  as  the  said  Court,  8cc.  shall  direct," 
merely  refer  to  the  discretion  usually  exercised  by  the 
Courts  on  special  grounds,  of  enlarging  the  time  for  bail  to 
render  their  principal,  as  in  Wimtanley  v.  Gaitikellia),  Gkn^ 
dinning  v.  Robinson  {b),  and  Maude  v.  Jowett  (c).  In  1  Bac. 
Abr.  441,  n.  {d),  (Bail  in  Civil  Causes,)  citing  4  Inst.  180, 
and  6  Mod.  231,  it  is  stated  that  the  chief  difference  be- 
tween bail  and  mainpernors  is,  that  '*  a  man's  mainpernors 
are  barely  his  sureties,  and  cannot  imprison  him  themselves 
to  secure  his  appearance,  as  his  bail  may,  who  are  looked 
upon  as  his  gaolers,  to  whose  custody  he  is  committed,  and 
therefore  may  take  him  up  on  a  Sunday,  and  confine  him 
till  the  next  day,  and  then  render  him."  When  a  defend* 
ant  is  rendered  by  bis  bail,  he  is  restored  to  his  ancient 
custody  under  the  writ.    The  policy  of  the  statute  under 

(a)  16  East,  S89.  (c)  3  East,  145r 

(6)  1  Taunt.  320.  {d)  nh  ed» 
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consideration  does  not  require  power  of  rendering  to  be 
given  in  any  case  in  which  such  power  did  not  exist  pre* 
viously.  The  8th  section  makes  the  refusal  to  enter  into 
the  bond  have  the  same  effect  as  the  lying  in  prison,  for  the 
purpose  of  constituting  an  act  of  bankruptcy.  The  same 
provision  was  applied  to  traders,  being  members  of  parlia- 
ment|  by  4  Geo,  3,  c.  S3«  s.  I,  and  C  Geo»  4,  c.  16,  s.  10. 
Members  of  parliament  could  not  be  rendered  by  their 
bondsmen  under  those  statutes,  for  there  was  not  in  exist- 
ence any  prior  custody  to  which  they  could  be  rendered; 
and  for  the  same  reason,  an  exoneretur  having  been  entered 
on  the  bail-piece,  the  defendant  cannot  be  rendered  under 
this  statute. 

Cresswelt,  contri.  The  dd  section  of  this  statute,  and  the 
distinctions  between  bail  and  mainpernors,  are  immaterial 
to  the  present  question,  which  arises  on  the  8th  section,  and 
contains  express  words,  which  will  be  entirely  without 
effect,  unless  the  defendant  be  allowed  to  render.  The 
bond  given  by  members  of  parliament,  under  6  Geo.  4,  c.  I6, 
s.  10,  was  conditioned  absolutely  for  payment  of  the  debt; 
but  the  bond  under  this  statute  is  either  for  payment  of  the 
debt  or  for  render  of  the  debtor.  The  argument  on  the 
other  side  is,  that  the  alternative  condition  of  render  is  to 
be  struck  out,  and  the  condition  for  payment  to  be  made 
absolute.  It  may  be  that  the  **  practice  of  the  Court"  as 
to  rendering  has  never  included  a  case  like  the  present. 
But  wherever  a  new  subject-matter  is  to  be  dealt  with  by 
the  Court,  there  can  be  no  old  practice  applying  to  it. 
The  Court  however  is  enabled  by  the  statute  to  make  a 
practice,  if  necessary,  to  meet  the  case.  Where  the  legis- 
lature directs  a  thing  to  be  done,  the  Court  will  not  render 
the  law  nugatory,  because  there  is  no  antecedent  practice 
which  is  precisely  suitable.  The  Court  can  make  general 
rules  of  practice  for  the  carrying  out  the  provisions  of  the 
act  generally.  The  words  in  the  8th  section,  ''after  judg- 
ment,^ do  not  relate  to  the  time  of  render,  but  to  the  act  of 
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bankruptcy  after  mentioned ;  if  the  trader  does  not  pay  or  i8d9. 
give  the  required  bond,  and  it  shall  afterwards  be  ascertained 
by  judgment  that  the  sum  claimed  was  really  due,  he  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy.  At 
all  events  the  Court  can  direct  now  in  what  way  the  render 
shall  be  made  after  judgment.  ILittledale  J.  We  cannot 
make  a  conditional  direction  in  case  judgment  shall  be 
signed.] 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court. — ^This  was  a  motion  by  persons  who  had  given  bond 
under  the  8th  section  of  1  &2  Vic,  c.  1 10,  to  be  allowed  to 
render  their  principal  after  verdict  against  him,  and  before 
judgment.  The  condition  of  the  bond,  as  required  by  the 
act,  is  to  pay  the  condemnation  money  or  render  the  defend- 
ant, according  to  the  practice  of  the  Court  Now  the 
practice  of  the  Court  as  to  render  applies  only  to  cases 
where  a  defendant  is  at  large  upon  bail,  and' when  rendered 
the  defendant  is  in  custody  under  the  writ  upon  which  he 
was  originally  taken.  In  the  present  case  there  is  no  such 
writ  nor  any  bail^  but  we  think  that  in  order  to  give  effect 
to  the  act  of  parliament,  we  must  construe  it  to  have  placed 
the  defendant,  who  has  found  sureties  by  bond  under  the 
8th  section,  in  the  same  situation  as  if  he  had  been  arrested 
and  given  bail,  and  to  have  treated  the  obligors  in  the  bond 
as  bail  in  the  action. 

The  rule  of  court  for  the  render^  or  order  of  a  judge  for 
the  same  purpose,  will  then  be  sufficient  authority  by  virtue 
of  the  8th  section  of  the  act  for  the  detention;  and  the 
obvious  intention  of  the  legislature  will  be  carried  into 
effect.  Some  doubt  existed  as  to  the  words  ''  after  judg- 
ment^" in  the  8th  section,  namely,  whether  they  apply  to 
the  whole  preceding  matter  or  not,  as  to  which  we  think 
that,  at  all  events,  they  do  not  apply  to  a  render  ''  accord- 
ing to  the  practice  of  the  Court,"  and  as  bail  would  by  that 
practice  have  been  at  liberty  to  render  a  defendant  after 
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verdict  and  before  judgment,  we  tbink  that  the  obligors  iu 
this  bond  must  be  at  liberty  to  do  the  same. 
The  rule  therefore  will  be  made  absolute. 

Rule  absolute. 


^^hl^M.  Doe,  on  the  demise  of  Oxen  den,  v.  Cropper. 

An  arbitrator    JdY  order  of  nisi  prius  this  cause,  and  also  an  action  of 
his  award  the    trespass  by  the  plaintiff  against  the  defendant,  which  came 

following  writ-  on  for  trial  at  the  Lincoln  summer  assizes  1837,  were  re- 
ten  statement  J   -        ,  .  . 
''Ifeither  par-  ferred  to  an  arbitrator,  the  costs  of  each  cause  respectively 

the  grounds  In  July,  1831^  the  defendant  agreed  to  let  to  the  plaintiff 

have  proceed-   certain  premises  at  Laceby  for  three  years  from  the  ISth 

ed  in  making    May  then  last  past;  and  on  the  14th  May,  1832,  agreed  to 

my  award,  ,,    ,  ,...«.,  , 

they  ore  as  fol-  sell  the  same  premises  to  the  plaintiff,  the  purchase  money 

lows,  &c."  He  to  be  paid  in  two  years  from  the  date  of  the  agreement, 
grounds.  The   The  plaintiff  failed  to  complete  his  purchase  by  the  time 
was  made  un-   *t'P"l«t^^»  but  remained  in  possession  until  February,  1835, 
(ler  an  order     when  the  defendant  re-entered. 
directeS'Tver-       I"  May,  1833,  the  plaintiff  became  tenant  to  the  de- 

dict  for  the       fendant  of  other  premises,  called  Little  Becks,  and  paid 
plamtiffgene-    ,    ,^  ,  *^^  /      .  ,  r*  •        i  • 

rally  in  an        half  a  year  s  rent  from  the  above  date.     He  continued  in 

ejectment     ^    possession   until   March,   1834,   when   the   defendant  re- 
cover two  dis-  entered.     No  other  circumstance  transpired  from  which 

and  the  written  ^^®  *®*'™'  ^^  ^^^  tenancy  could  be  collected. 

statement  The  plaintiff  brought  ejectment  to  recover  both  the  pre- 

he  was  entitled  Qiises  comprised  in  the  contract  of  purchase  and  Little 

to  one  of  them  Becks.     He  also  brought  trespass  in  respect  of  the  former 

application  to    prembes  only. 

^"steB  so*  "^^  question  to  be  tried  in  the  ejectmetit  was,  whether 

confine  it  to      the  plaintiff  held  the  former  premises,  after  the  expiration 

whichUie^      of  his  tenancy  in  1834,  as  tenant  at  will,  or  from  year  to 

plaintiff  was 

entitled,  the  Court  refused  to  correct  the  award  by  the  arbitrator's  collateral  stote- 

mpnt. 


;y7.t".^///r 
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year.  To  the  action  of  trespass  the  defendant  had  pleaded 
not  guilty,  and  several  pleas  of  soil  and  freehold.  To  the 
latter  pleas  the  plaintiflf  replied  a  demise  from  the  defendant 
to  him  from  year  to  year. 

In  the  ejectment  the  arbitrator  awarded  that  a  verdict 
should  be  entered  for  the  plaintiff;  in  the  trespasSi  that  the 
verdict  should  be  entered  for  the  plaintiff  on  the  issue  on  not        ■• 
guilty,  but  for  the  defendant  on  the  other  issues.  *    v  ^  i^  h^ 

When  the  agents  for  the  defendant  took  up  the  award  the 
arbitrator  delivered  to  them  a  written  statement  also,  the 
material  parts  of  which  were  as  follows : — "  If  either  party 
should  desire  to  have  the  grounds  upon  which  I  have  pro- 
ceeded in  making  my  award,  they  are  as  follows.*'  The 
following  was  the  material  part  of  the  statement  with  re- 
spect to  the  ejectment : — **  It  was,  I  think,  clear  that  neither 
party  contemplated  a  tenancy  from  year  to  year  from  that 
time,  (May,  1834,  when  the  agreement  for  three  years  ex- 
pired«)  and  that  Mr.  Oxenden  was  permitted  to  continue  in 
possession  of  the  premises  mentioned  in  the  declaration  in 
trespass  solely  on  the  footing  of  the  proposed  purchase, 
and  that  he  was  in  the  same  situation  as  if  he  had  taken 
possession  under  the  purchase  contract.  With  respect  to 
the  Little  Becks,  I  think  there  was  fully  suflScient  evidence 
of  a  tenancy  from  year  to  year,  not  determined  by  notice  at 
the  time  the  possesion  was  resumed  by  the  defendant ;  and 
that  consequently  tlie  ejectment  might  be  maintained  to 
recover  the  Little  Becks." 

Whiiehurst  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  be  directed  to  tax  the  defendant  his  costs 
as  to  all  the  premises  sought  to  be  recovered  in  the  eject- 
ment except  the  Little  Becks,  or  to  disallow  the  plaintiff  his 
costs  except  as  to  that  portion  of  the  premises,  or  why  the 
postea  in  that  cause  should  not  be  amended  by  confining  it 
to  the  little  Becks.  [Lord  Denman  C.  J.  We  will  not  give 
directions  in  the  first  instance  as  to  the  manner  in  which  the 
costs  are  to  be  taxed.     Application  can  be  made  to  the 
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1839.  Court  for  relief^  if  necessary,  after  the  taxation.]  The 
Court  will,  at  all  events^  entertain  the  rule  as  to  the  amend- 
ment of  the  postea  by  the  award.  The  Court  has  power 
to  amend  the  postea,  although  reference  is  commonly  made 
to  the  judge  who  tried  the  cause.  [Lord  Denman  C.  J.  We 
have  no  doubt  on  that  point.]  The  Court  will  exercise  that 
power  in  the  case  of  a  verdict  entered  under  an  award. 
[Lord  Denman  C.  J.  I  think  that  follows.]  The  only  quea* 
tion,  then,  is  as  to  the  construction  of  the  award.  It  is 
apparent  from  the  reasons  assigned  in  writing  by  the  arbi- 
trator that  he  intended  to  confine  the  verdict  for  the  plaintiff 
in  the  ejectment  to  Little  Becks  only.  For  the  ejectment, 
in  which  the  award  is  for  the  plaintiff,  related  to  the  pre- 
mises contracted  to  be  sold  as  well  as  to  Little  Becks,  and 
the  trespass,  which  related  to  the  premises  contracted  to  be 
sold  only,  has  been  fouud  for  the  defendant.  The  paper 
writing  is  to  be  considered  as  part  of  the  award.  That 
doctrine  was  established  in  Kent  v.  Ektob  (a),  recognized  in 
Sharmanv.BeU{b)f  and  much  extended  in  Jone$  v.  Corry(c\ 
in  which  case  the  Court  of  Common  Pleas  received  evidence 
of  a  parol  statement  by  the  arbitrator  of  the  reasons  for  his 
award,  and  set  the  award  aside  on  account  of  their  insuf- 
ficiency. Before  the  decision  of  Coleridge  J.  in  Doe  d. 
Errington  v.  Errington{d),  it  was  supposed  that,  where  the 
lessor  of  the  plaintiff  proved  title  to  any  part  of  the  premises, 
he  was  entitled  to  a  general  verdict,  and  had  to  take  out 
execution  at  his  peril  for ,  such  part  only  as  he  had  proved 
title  to.  This  notion  probably  influenced  the  arbitrator 
when  he  directed  a  verdict  for  the  plaintiff  generally,  instead 
of  confining  it  to  Little  Becks.  The  case  last  cited  shews 
that  the  issue  in  ejectment  is  divisible  with  reference  to  the 
several  closes  claimed,  that  a  verdict  may  be  found  of  guilty 
as  to  one  close  and  not  guilty  as  to  another,  and  that  the 
defendant  is  entitled  to  his  costs  with  respect  to  any  close  as 
to  which  the  plaintiff  has  failed. 

(a)  3  East,  18.  (c)  5  Bing.  N.  C.  187. 

(b)  5  Mau.  &  S.  504.  [d)  4  Dowl.  P.  C.  60S. 


TRINITY  TERM,  II  VICT.  403 

Humfrey  shewed  cause  (in  the  first  instance).  So  long  i839. 
since  as  Doe  d.  Bryant  ▼.  Wipple  {a),  it  was  decided  that 
under  a  demise  of  the  whole,  in  ejectment  an  undivided  moi- 
ety might  be  recovered.  The  lessor  of  the  plaintiff  recovers 
his  term,  but  the  term  of  what  he  is  entitled  to  only.  As* 
suming  that  the  Court  may  look  at  what  the  arbitrator  has 
said  dehors  the  award,  it  merely  comes  to  this,  that  the 
award  is  repugnant.  The  award  is  for  the  whole,  and  rea- 
sons are  given  to  shew  that  it  should  have  been  for  part  only. 

Lord  Denman  C.  J.— After  intimating  that  the  course 
pursued  in  Jones  v.  Corry  (6)  might  lead  to  inconvenience, 
said  tint  ihiS  C6urt  could  not  correct  the  award  in   the"" 
manner  proposed. 

LiTTLED/iLK,  Patteson  and  Williams  Js.  concurred. 

Rule  discharged. 

(a)  1  Esp.  360.  (6)  5  Bing.  N.  C.  187. 


YORKB  V.  Chapman.  Wednesday, 

June  \%th. 

Sir  J.  CAMPBELL  A.  G.  in  Hilary  term  last  had  jhe  statutes  2 

obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  Geo.2jC,2%h 

1       11  !•        .1-  11,  ,  ,  32  Geo.  2,  c. 

why  all  proceedmgs  m  this  cause  should  not  be  stayed.  28,  which  em^ 

It  appeared  by  the  defendant's  affidavit   that  in  April,  P^^*J  ^J® 

1837#  the   plaintiff  was  a  prisoner  in  the    King's  Bench  Westminster 

prison,  and  that  a  complaint  being  made  to  the  defendant,  ^nd  determine 

as  marshal  of  the  prison,  of  the  plaintiff's  disorderly  con-  >"  » summary 

duct,  and  of  his  obstructing  the  officers  of  the  prison  in  award  repara- 

discharge  of  their  duly,  the  defendant,  on  hearine  the  evi-  ^*°°»  "P*'"  ^j*® 
.1  r    •         .  .     .^        .       ....     .^  complaint  of 

dence  in  the  presence  of  the  plaintiff,  ordered  the  plaintiff  any  prisoner 

to  be  confined  in  the  strong  room  of  the  prison  for  one  ^ro^^itted^b 

month,  under  the  rule  of  Court,  Easter  6  Oeo.  4.    An  thegiolerof 

entry  of  the  order  of  confinement,  with  the  cause  thereof,  jn^jg  "^^^  ^' 

do  not  take 
away  the  right  of  action  at  common  law  from  such  prisoner,  though  iemble  both  reme- 
dies are  not  open  to  the  prisoner. 


YORKE 
V. 
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1839.  was  duly  made  in  the  marsfaars  book«  which  was  laid 
before  this  Court  on  the  first  day  of  the  ensuing  term. 
The  plaintiff  commenced  an  action  for  trespass  and  false 
Chapman,  imprisonment  against  the  defendant  in  January,  1838,  and 
in  January,  1839,  filed  his  declaration.  The  affidavit  then 
negatived  that  any  application  had  ever  been  made  by  the 
plaintiff  against  the  defendant  to  this  Court. 

Piatt  now  shewed  cause.  There  is  no  pretence  for  this 
application,  and  no  authority  is  to  be  found  for  it.  The 
marshal  of  the  Queen's  Bench  prison  is  not  placed  by  law 
in  a  better  position  than  magistrates  acting  in  discharge  of 
their  duty.  If  the  defendant  has  acted  justifiably  under  the 
32  Oeo.  2,  c.  28,  that  will  be  an  answer  to  the  action,  if  not, 
the  plaintiff  is  entitled  to  recover  against  him  in  damages. 
The  argument  on  the  other  side  must  be,  that,  as  the  defend- 
ant acted  under  the  order  of  the  Court,  he  is  entitled  to  stay 
the  proceedings  in  the  action,  whether  his  conduct  has  been 
justifiable  or  not,  but  this  is  a  doctrine  clearly  not  sustain- 
able. 

Sir  J.  Campbell  A.  6.  contn^.  The  reason  why  no  case 
is  to  be  found  in  the  books  where  a  similar  application  to  the 
present  has  been  made,  is,  that  no  such  action  has  ever 
been  brought  before.  The  defendant  relies  upon  the 
2  Geo.  2,  c.  22,  the  32  Geo.  2,  c.  28,  and  the  rules  of 
Court  made  thereupon.  By  these  statutes,  the  Courts  of 
Westminster  Hall  are  empowered  to  make  rules  and  orders 
for  the  government  of  their  respective  gaols,  and  by  rules  of 
this  Court  of  Mich.  3  Geo.  2,  and  Easter,  6  Geo.  4,  orders 
for  the  better  government  of  the  Queen's  Bench  prison  have 
been  made.  By  the  latter  rule,  the  marshal  is  authorized 
to  confine,  in  the  strong  room  of  the  prison,  any  prisoner 
who  shall  injure,  assault,  or  abuse  any  of  the  officers  of  the 
prison,  or  any  other  prisoner,  for  one  calendar  montli  for 
the  first  offence.  Then,  by  32  Geo.  2,  c.  28,  s.  II,  this 
Court  is  authorized  to  hear  and  determine  in  a  summary 
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way  the  petition  of  any  prisoner,  complaining  of  any  abuse 

whatsover  committed  by  the  gaoler  of  the  prisoner;  and  by 

mie  of  Hil.  59  Geo.  3  (n),  the  marshal  is  bound  to  present 

the  petition  immediately  of  any  prisoner  complaining  of  any     Cbapmaw. 

grievance  within  the  prison.     It  is  clear,  therefore,  that  a 

simple  statutory  remedy  is  provided  for  every  wrong  that 

may  be  committed,  and  it  is  submitted  that  it  was  intended 

by  the  legislature  to  substitute  it  for  the  action  at  common 

law.     Otherwise,  the  marshal  is  placed  in  great  difficulty ; 

he  has  to  maintain  order  amongst  a  large  body  of  persons, 

all  of  whom  are  insolvent,  and  yet  on  attempting  to  enforce 

any  one  of  the  rules,  he  exposes  himself  to  an  action,  in 

which  at  all  events  he  will  have  to  defray  his  own  costs. 

If  it  had  been  suggested  that  the  defendant  had  exceeded 

the  authority  given  him  by  this  Court,  the  question  might 

have  been  different,  but  no  complaint  has  been  made  of 

excess,  and  the  defendant  has  been  clearly  acting  within  his 

duty. 

Cur.  adv.  vuU. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  motion  to  stay  proceedings  in  an  action 
of  trespass  brought  against  the  marshal  of  the  Queen's 
Bench  prison,  for  confining  die  plaintiff  in  the  strong  room. 
By  statutes  2  Geo.  2,  c.  22,  and  32  Geo.  2,  c.  28,  and  by 
rules  of  Court  founded  on  those  statutes  in  M.T.  3  Geo.  2; 
H.T.  59  Geo.  3,  and  E.  T.  6  Geo.  4(tf),  power  is  given  to 
the  marshal  to  imprison  in  the  strong  room  any  of  the  debtors 
in  his  custody,  who  are  proved  to  have  been  guilty  of  cer- 
tain offences.  And  by  the  same  statutes  and  rules,  for  the 
more  speedy  correction  of  abuses,  the  Courts  and  judges 
are  empowered  and  required  to  hear  complaints  against  the 
keepers  of  prisons  in  a  summary  manner,  and  award  the 
party  complaining,  if  injured,  recompence  and  costs.  But 
the  statutes   contain  no  restrictive   words   forbidding  any 

(a)  "  Rules  of  the  Court  of  King's  Beach."    Butterworth,  1S22. 
VOL.  II.  K  K 
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action  at  law  in  such  cases,  or  enabling  the  Courts  to  stay 
any  actions. 

The  provision  for  recompence  by  summary  complaint 
appears  plainly  to  be  cumulative,  and  not  to  take  away  the 
right  of  any  party,  who  may  conceive  himself  aggrieved,  to 
bring  an  action  for  redress.  If,  indeed,  he  has  recourse  to 
the  summary  remedy,  and  obtains  a  recompence,  and  after- 
wards brings  an  action^  the  Court  would  interfere,  as  is 
suggested  by  Lord  Mansfield  in  Cameron  v.  Reynolds  (a\ 
and  probably  a  decision  against  him  on  a  summary  appli- 
cation might  have  the  same  effect.  But  we  think  that  he  is 
not  compellable  to  resort  to  such  remedy,  and  in  the  absence 
of  an  authority  for  such  an  interference,  we  think  that  the 
Court  has  no  power  to  stay  the  present  proceedings.  The 
rule  must  therefore  be  discharged. 

Rule  discharged. 


(a)  Cowp.  403. 


Monday,  The  Earl  of  Beauchamp  v.  Turner. 

May  27th. 

The  defend-      J  HE  plaintiff,  as  impropriator  of  tithes  in  the  parish  of 

libelled In^the   Duffield,  in  the  county  of  Derby,  libelled  the  defendant,  in 

Spiritaal  the  Consistory  Court  of  the  Bishop  of  Litchfield,  for  sub- 

Court  for  non-  .         ^  .  ,  m,       ,  ^     ,  ...  « 

payment  of      traction  of  tithes.     The  defendant  put  in  his  personal  an- 

tuhes  by  an      g^ers  on  oath  to  the  articles  of  the  libel,  and  thereby  an- 

impropnator, 

in  his  personal  swered  (among  other  things)  that  Robert  Frost  and  William 

!"  ufJl'  \T'^^  Slater  claimed  to  be  entitled  to  the  said  tithes,  as  lessees  of 
a  claim  in  a  ' 

third  person      the  Earl  of  Beauchamp  of  all  the  tithes  in  the  said  parish, 

and  had  demanded  the  same  from  the  respondent.    The 

defendant  put  in  his  responsive  allegations  or  plea,  in  which 

he  omitted  all  mention  of  any  lease  of  the  said  tithes.    To 
claim  in  his 

responsive  allegation. — Held:  that  as  the  lease  had  not  been  pleaded,  bot  was  set  up  in 
the  personal  answer  only,  which  was  no  part  of  the  proceedings  to  issue,  this  Court 
would  not  grant  prohibition  to  the  Court  below,  on  the  ground  that  it  was  proceeding  to 
try  a  lease. 


as  lessee  of 
the  tithes, 
but  made 
no  men- 
tion of  this 
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these  responsive  allegations  the  plaintiiF  put  in  his  personal         1839. 


answer. 


Lord 
Bbauchamp 


Denman^  in  Trinity  term,  1838,  had  obtained  a  rule  to  ^- 

shew  cause  why  a  writ  should  not  issue  to  prohibit  any  fur- 
ther proceeding  in  the  said  suit,  on  the  ground  that  the 
Consistory  Court  was  proceeding  to  try  a  lease,  a  matter 
triable  only  at  common  law. 

Kelly  and  Whitehursf  shewed  cause.  The  defendant 
does  not  set  up  the  lease  in  his  plea  or  responsive  allega- 
tion on  which  issue  may  be  taken,  but  merely  in  his  per- 
sonal answer,  which  is  not  any  part  of  the  pleadings.  It 
does  not  appear,  therefore,  that  the  Ecclesiastical  Court  is 
about  to  try  any  matter  out  of  its  jurisdiction.  The  distinc- 
tion between  personal  answers  and  responsive  allegations  is 
adverted  to  in  Bumell  v.  Jenkins  (a)  and  Morgan  v.  JJop- 
A:iVf5  (ft).  French  v.  Trask  (c)  will  be  relied  upon  in  support 
of  the  rule.  In  that  case  prohibition  was  certainly  granted, 
on  the  personal  answer  of  the  defendant  that  a  modus  came 
in  question,  although  it  was  not  regularly  pleaded,  and  the 
distinction  now  taken  was  pointed  out  to  the  Court.  But 
that  decision  cannot  be  supported.  In  Byerly  v.  Windus  (J), 
where  that  case  was  recognised  and  a  prohibition  granted, 
Bayley  J.  observes  in  his  judgment,  **  It  appears  sufficiently 
upon  the  pleadings  in  this  cause  that  the  suit  below  is  in 
progress  towards  the  trial  of  the  prescription ;"  and  he  re- 
fers to  French  v.  Trask  (c),  as  a  case  in  which  the  modus 
had  been  pleaded.  In  many  cases,  where  leases  and  other 
matters,  triable  only  at  common  law,  are  involved  only  inci- 
dentally, the  Spiritual  Court  has  jurisdiction :  Com.  Dig. 
Prohibition  (G  5  &  6),  Cheeseman  v.  Hoby  (e),  Wortes  v. 
Clifton  (J),  and  Vin.  Abr.  Prohibition  (U),  pi.  23. 

(a)  3  Phill.  391.  (d)  5  B.  &  C.  1 ;  5.  C.  7  D.  & 

\h)  Ibid.  582.  R.  564. 

(c)  10  East,  348.  (e)  Willes,  680. 

(/)  1  Rolle,  61. 
K  K  2 
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1839.  Denman^  contrsk,  relied  on  French  v.  Trade  (a)  as  a  direct 

^^^^"^      authority,  and  ciled   Com.  Dig.   Prohibition  (F  14),  and 
Beauchamp    Darby  v.  Cosens  (6). 

Turner. 

Lord  Denman  C,  J. — French  v.  Trade  {a)  is  certainly 

very  like  the  present  case«  and  Mr.  Barrow  appears  there  to 
have  taken  the  same  distinction  which  is  relied  upon  now  as 
an  answer  to  this  rule.  But  the  authorities  shew  the  view 
there  taken  is  erroneous.  The  personal  answer  of  the  de- 
fendant is  no  part  of  the  regular  proceedings  to  issue. 
There  is  no  ground  at  present  to  authorize  us  to  interfere. 

LiTTLEDALE,  Patteson  and  Williams  Js.  concurred. 

Rule  discharged. 

(a)  10  East,  348.  (6)  1  T.  R.  559. 


yhjii 


n^ /^    **^^        *^'*®  QoEKN   r.  The  Lords  Commissi6ners  of   the 
(7\n%^(^  ^/  Treasury,  In  re  Tibbits,  Town  Clerk  of  Warwick. 

1.  The  town  CrESSWELL,  in  Michaelmas  term,  1837,  had  obtained 

rough,  who  '   ^  ^^^^  calling  upon  the  defendants  to  shew  cause  why  a  writ 

bad  been  re- 
appointed under  the  provisions  of  the  5  &  6  Will,  4,  c.  76,  and  was  afterwards  removed 
from  his  office  for  alleged  misconduct,  on  refusal  by  the  town  council  to  grant  him 
compensation,  appealed  to  the  Lords  of  the  Treasury :  their  lordships  decided  that,  as 
the  re-appointment  of  the  town  clerk  had  been  made  bondjide,  and  not  with  the  inten- 
tion of  removing  him  on  the  first  opportunity,  and  as  the  cause  for  dismissal  appeared 
to  them  justifiable,  the  town  clerk  was  not  entitled  to  compensation.  A  mandamus  to 
the  Lords  of  the  Treasury,  to  hear  and  determine  the  merits  of  the  appeal,  was  refused 
on  the  ground  that,  if  their  lordships  had  jurisdiction  in  the  matter,  they  had  already 
exercised  it,  and,  if  they  had  not  jurisdictiim,  tliat  a  mandamus  would  not  lie. 

SembUf  the  Lords  of*^  the  Treasury  have  not  jurisdiction  to  decide  whether  a  town 
clerk  has  or  has  not  been  properly  removed  from  liis  office. 

3.  A  refusal  by  the  town  clerk  to  deliver  up  to  the  town  council  certain  corporation 
documents  and  the  corporation  seal,  and  an  opposition  by  him  to  a  petition  by  the 
council  to  obtain  the  appointment  of  charity  trustees,  do  not  constitute  sufficient  cause 
to  warrant  his  removal  from  an  office  held  during  good  behaviour.  Nor  is  such  cause 
furnished  by  hi»  acting  in  concert  with  another  person,  who  addressed  abusive  language 
to  an  alderman  and  magistrate  of  the  borough,  in  a  public  part  of  the  tiorough. 
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of  maodamus  should  not  issue,  directed  to  them,  commaDd-        i839. 
ing  them  to  hear  and  determine  the  merits  of  the  appeal  of   -J^^^f^^ 
James  TibbHs^  on  bis  claim  to  compensation  for  the  loss  of  «, 

his  oflSce  of  town  clerk  of  the  borough  of  Warwick.  ^r^suey*^ 

It  appeared  by  the  affidavits,  on  which  the  rule  was  ob- 
tained, that  Mr.  Tibbits,  previously  to  the  Municipal  Cor- 
poration Act,  had  been  the  common  clerk  of  Warwick, 
having  been  appointed  to  that  office  on  the  7th  May,  I827f 
and  that  as  incident  thereto  he  also  exercised  the  offices  of 
clerk  of  the  peace  and  clerk  to  the  justices.  Under  the 
provisions  of  5  &  6  Will.  4,  c.  76,  he  was  re-appointed  to 
his  office  of  town  clerk  on  1st  January,  1836.  He  ceased 
to  act  as  clerk  of  the  peace  on  the  1st  May,  and  as  clerk  of 
the  justices  on  the  10th  August,  1836,  iu  conformity  with 
the  provisions  of  the  Municipal  Corporation  Act ;  and  on 
the  6th  October  following,  in  consequence  of  some  disputes 
with  the  town  council,  he  was  dismissed  from  his  office  of 
town  clerk. 

On  the  10th  September,  1836,  Tibbiti  applied  to  the 
town  council  for  compensation  for  the  loss  of  his  offices  as 
clerk  of  the  peace  and  clerk  to  the  justices,  and  on  the  21st  \ 

January,  1837,  be  also  claimed  compensation  for  the  loss  of 
his  office  of  town  clerk.  \*'  ^ji'^ 

The  town  council  refused  any  compensation  whatever 
on  the  grounds  that  the  office  of  town-clerk  was  only  held 
during  the  pleasure  of  the  recorder,  that  he  had  received  no 
appointment  to  the  offices  of  clerk  of  the  peace  and  clerk 
to  the  justices,  and  that  the  usage  was  not  such  as  to  raise 
a  just  expectation  that  Mr.  Tibbits  should  hold  any  of  the 
above  offices  during  life. 

Mr.  Tibbiit  thereupon  memorialised  the  Lords  of  the 
Treasury,  and  set  out  the  following  clause  in  the  governing 
charter  of  the  borough,  under  which  he  had  been  originally 
appointed  common  clerk. — The  corporation  are  required  to 
appoint  a  recorder  of  the  borough,  who  shall  continue  in 
office,  and  *'  one  man  who  should  be  learned  in  the  laws  of 
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1839.        England,  who  should  be  and  be  called  common  clerk  of  the 

—''^^  borough,  to  be  constituted  and  named  by  the  recorder  for 

V.  the  time  being,  and  who  should  exercise  his  office  by  him- 

^Imvky^   self  or  his   sufficient  deputy,  and  should  continue  in  his 

office  BO  long  as  it  should  please  the  cecorder." 

Mr.  Titbits  then  set  out  facts  to  shew  that  the  office  of 
town  clerk  was  a  life  office,  and  that  no  instance  had  been 
known  of  any  party  having  been  appointed  to  any  of  the 
offices  for  a  limited  period;  and  he  claimed  the  sum  of 
3000/.  He  lastly  prayed  to  be  heard  before  their  lordships 
by  himself,  his  counsel  and  witnesses. 

The  town  council  presented  a  counter«memorial»  setting 
out  the  grounds  of  the  amotion  of  Mr.  IHbbitSj  from  which 
it  appeared  that  the  town  council  had  resoWed  to  employ 
Mr.  Parkes,  a  London  solicitor,  to  take  proceedings  rela- 
tive to  the  charity  estates  of  the  corporation :  Mr.  JHbbits 
claimed  the  conduct  of  the  business  as  town  clerk,  and 
refused  to  give  up  the  documents  relating  to  the  estates  or 
the  seal  of  the  corporation,  and  he  insisted  on  keeping  the 
key  of  the  chest  in  which  they  were  kept.  The  town 
council  afterwards  resolved  to  petition  the  Liord  Chancellor 
to  appoint  a  certain  number  of  gentlemen  as  trustees  to 
the  charity  estates:  Mr.  I%bbits  opposed  this  petition, 
and  attended  at  the  master's  office  with  affidavits  to  oppose 
the  trustees  nominated  by  the  town  council,  who  thereupon 
passed  a  resolution  to  dismiss  him  from  his  office  of  town 
clerk. 

On  the  1 5th  September,  1837,  the  Lords  of  the  Treasury 
issued  a  minute  in  substance  as  follows : — 

^'  It  appears  to  my  lords  that  the  claim  of  Mr.  Tibbits  for 
the  loss  of  his  emoluments  as  clerk  of  the  peace  and  clerk 
to  the  justices  is  not  affected  by  any  allegation  of  miscon- 
duct which  took  place  subsequent  to  his  being  deprived  of 
those  emoluments.  My  lords  therefore  must  consider  his 
claim  for  compensation  under  those  heads  separate  from 
the  question  of  his  alleged  misconduct.    As,  however,  Mr. 
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TibbUs  ckims  the  compensation  for  these  emoluments  on        i839. 
the  ground  of  their  being  attached  to  the  office  of  common      ^'^v'^^ 
clerk,  and  as  it  appears  to  my  lords,  from  a  consideration  of  ^^ 

the  different  statements^  that  such  an  allegation  is  correct,   I^i"»ofth« 
it  becomes  necessary  tp  consider  the  tenure  by  which  such 
office  was  held. 

''  The  legal  tenure  of  the  office  was  during  the  pleasure  of 
the  recorder,  who  held  his  office  for  life.  Mr.  Tibbits  con- 
tends  that,  though  the  tenure  was  nominally  during  the  plea* 
sure  of  the  recorder,  the  usage  was  such  as  to  raise  a  just 
expectation  that  he  should  hold  tlie  office  for  life.  My 
lords  refer  to  Mr.  Tibbits'  own  statement,  in  which  they 
observe  that  it  is  admitted  by  him  that  in  1798  Mr.  Thomas 
Greenway,  the  common  clerk,  was,  in  consequence  of  a  dis- 
pute with  the  late  Earl  of  Warwick,  dismissed  from  his 
office. 

**  My  lords  cannot  admit  that,  with  the  recent  instance 
before  them,  they  should  be  justified  in  declaring  that  the 
immemorial  usage  had  been  such  as  to  raise  a  just  expecta* 
tion  that  the  office  should  continue  for  life  or  during  good 
behaviour.  They  do  not  therefore  judge  Mr.  Tibbits  enti- 
tled-to  the  benefit  of  their  minute  of  1835,  but  are  of 
opinion  that  he  should  be  dealt  with  in  the  same  manner  as 
if  he  held  an  office  during  pleasure  in  the  public  service, 
and  retired  upon  abolition  or  reduction  of  office,  which 
course  my  lordships  have  pursued  in  similar  cases." 

Their  lordships  thereupon  awarded  Mr.  Tibbits  a  gratuity 
of  100/.  as  a  compensation  for  his  offices  as  clerk  of  the 
peace  and  clerk  to  the  justices. 

**  It  remains  for  my  lords  to  decide  upon  the  claim  for 
the  loss  of  the  office  of  town  clerk,  to  which  Mr.  Tibbits 
was  elected  by  the  town  council,  from  which  he  was  re- 
moved on  the  allegation  of  misconduct.  The  object  of  the 
act  in  giving  the  privilege  of  granting  compensation  in  such 
cases  was  clearly  to  prevent  the  claims  for  compensation 
being  defeated  under  color  of  a  re-election  and  subsequent 
removal ;  but  it  was  never  the  intention  of  the  legislature  to 
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interfere  with  the  just  authority  of  the  town  council  over 
their  town  clerk,  or  to  deprive  them  of  the  fair  claims  which 
they  possess  to  the  zealous  and  faithful  services  of  their 
l^BDs  of  the   i^gui  adviser  and  agent.     Had  my  lords  any  reason  to  sup- 
pose from  the  papers  laid  before  them  that  Mr.  Tibbiis  was 
re*elected  for  the  object  of  defeating  his  claim  for  compen- 
sation, and  of  removing  him  upon  any  pretext  or  excuse 
which  might  subsequently  appear,  and  not  with  the  bonft 
fide  intent  of  continuing  him  in  office  so  long  as  he  should 
conduct  himself  to  the  satisfaction  of  the  town  council,  my 
lords  would  have  felt  themselves  bound  to  have  awarded 
him  the  same  compensation  as  if  he  had  been  originally 
removed  from  his  office.     Upon  an  attentive  consideration 
of  the  papers,  my  lords  can  find  no  ground  to  impute  such 
a  course  to  the  town  council,  or  to  judge  that  the  removal 
of  Mr.  Tibbits  was  not  made  in  the  bon&  fide  and  justifiable 
exercise  of  the  discretion  vested  in  them.     In  this  view  of 
the  case  my  lords  are  decidedly  of  opinion  that  Mr.  TibbUs 
is  not  entitled  to  compensation  for  his  office,  from  the  re- 
moval from  the  office  of  town  clerk." 

Sir  J.  Campbell  A.  G.  and  Sir  F.  Pollock  for  the  defend- 
ants, and  Sir  W.  W.  Folleft  and  Waddington  for  the  town 
council  (a),  shewed  cause  in  Hilary  term  last  (A).  The 
Lords  of  the  Treasury  have  heard  and  determined  the  appeal 
of  Mr.  Tibbits,  and  that  is  a  sufficient  answer  to  this  rule. 
Whether  they  have  decided  rightly  or  wrongly  is  imma- 
terial, for,  as  they  bad  jurisdiction,  their  decision  is  final ; 
Rex  V.  Bridgewaterlc).  If  the  lords  had  refused  to  hear 
the  appeal  this  Court  might  have  issued  a  mandamus,  but 
if  they  do  decide  upon  it,  even  though  they  set  out  wrong 
reasons  for  their  judgment,  this  Court  cannot  review  it. 

(a)  Cre$twell  objected  to  coun-  (6)  Jan.  12th,  before  Lord  Den- 
se! being  heard  fur  the  town  coun-  maji  C.  J.,  JUttlednle,  Williams  and 
cil,  but  as  the  rule  had  been  served  Coleridge  Js. 
upon  the  town  council,  the  Court  (c)   1  N.  &  P.  466. 
decided  to  hear  theiu. 
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It  is  admitted  that,  if  the  Treasury  had  do  jurisdiction,  as        1839. 

ia  Sex  v.  The  Mayor  of  Poole  (a),  this  Court  might  review 

their  decision,  but  a  mistake  in  point  of  law,  where  the    *"^  «/ 

Court  below  has  jurisdiction,  is  not  suflBcient  ground  to   ^"i>9ofdie 

issue  a  mandamus;  Ex  parte  Pratt  {b).     It  is  submitted* 

however,  that  the  conduct  of  Tibbit$  was  quite  suflBcient 

cause  for  dismissal. 

CressweU  and  Hayes,  contra.  It  is  true  that  where  the 
Lords  of  the  Treasury  have  jurisdiction,  this  Court  cannot 
interfere  with  them,  but  it  is  also  true  that,  if  the  lords  do 
not  exercise  that  jurisdiction,  this  Court  will  compel  them 
so  to  do.  It  cannot  be  said  that  Mr.  J'ibbiti  appeal  has 
been  heard  and  determined.  He  claimed  to  be  heard  by 
himself  and  counsel :  if  his  claim  had  been  allowed,  the 
lords  probably  would  not  have  fallen  into  the  mistake  they 
have  made.  For  it  appears  by  Ex  parte  Lee  (c)  that  their 
lordships  were  not  aware  that  an  appointment  to  a  corpo- 
ration office  during  good  behaviour  was  an  appointment  for 
life.  Section  6G^  (5  &  6  Will.  4,  c.  76,)  provides  for  com- 
pensation to  all  corporation  officers  removed  under  the 
provisions  of  the  act,  and  enacts  that,  if  they  shall  be  reap- 
pointed and  subsequently  removed,  they  shall  still  be  enti- 
tled to  compensation,  unless  removed  for  misconduct  that 
would  warrant  removal  from  an  office  held  for  good  beha- 
viour. The  Treasury  seem  to  have  thought,  because  the 
re-appointment  was  not  collusive,  and  that  the  corporation 
had  good  grounds  for  dismissing  Mr.  Tibbits,  that  therefore 
he  was  not  entitled  to  compensation.  But  it  is  obvious  a 
hundred  bon&  fide  causes  for  dismissal  might  occur,  none 
of  which  would  justify  a  removal  from  an  office  for  life. 
The  bonajides  therefore  of  the  dismissal  has  nothing  to  do 
with  the  case,  but  this  erroneous^iew  has  fettered  their 
lordships  in  their  jurisdiction.  It  is  the  common  case, 
therefore,  of  a  Court  of  Sessions  excluding  themselves  froth 

(a)  3  N.  &  P.  119.  (c)  7  A.  &  £.  139;  S.  C.  2  N. 

(6)  9  N.  &  P.  10«.  &  P.  63. 
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1839.        jurisdiction  when  tbey  possess  it^  upon  which  this  Court 
Tb  Q.  always  grants  a  mandamus.    Thus  in  Rex  v.  The  Justices 

V.  of  Keni{a)f  where  the  sessions  decided  not  to  rate  the 

Treasukt.^  wages  of  millers,  on  the  ground  that  the  statutes  only  au- 
thorised them  to  rate  the  wages  of  husbandmen,  the  Court 
granted  a  mandamus ;  so  also  in  Rex  v.  The  Justices  of  the 
^<(y  ofYork{b)t  where  the  justices  misread  a  compensa- 
tion clause  in  a  local  act,  as  to  the  extent  of  costs  to  be 
allowed.  It  is  no  answer  therefore  to  say  that  the  Lords 
of  the  Treasury  have  heard  and  determined  this  appeal. 

Cur.  adv.  vult. 


/nhi 


The  Queen  r.  The  Lords  Commissioners  of  the  Trea- 
sury, In  re  John  Trevor,  Town  Clerk  of  Bridgewater. 

i^/  "^  ^  ^0  5  £n  this  case  it  appeared  from  the  affidavit  of  W,  J.  Tre- 
vor, the  father  of  the  said  J.  Trevor j  that  he,  (the  father,) 
for  seven  or  eight  years  before  the  Ist  of  August,  1833,  held 
the  office  of  town-clerk  of  the  borough  of  Bridgewater 
during  good  behaviour,  having  been  appointed  to  the  office 
by  virtue  of  the  charters  of  the  borough.  On  the  ]  st  of 
August,  1833,  he  resigned,  when  his  son,  the  said  J.  Trevor j 
was  appointed  to  the  same  office,  and  held  the  same,  at 
the  time  of  the  passing  of  the  Municipal  Corporation  Act 
(5  8c  6  Will,  4,  c.  76),  during  good  behaviour,  by  virtue  of 
the  said  charters.  On  the  1st  of  January,  1836,  /.  Trevor 
was  re-appointed  town-clerk  under  the  act.  He  was  re- 
moved on  the  July  following,  and  the  town  council  having 
refused  him  compensation,  he  appealed  to  the  Lords  of  the 
Treasury,  who  decided  against  his  claim,  on  the  ground  that 
he  was  properly  removed  for  misconduct.  The  alleged 
misconduct  was,  that  when  a  magistrate  and  alderman  of 
the  borough  had  been  abused  in  violent  terms  by  J.  Treoor, 
the  father,  who  was  also  the  partner  of  J.  W.  Trevor  the 
town  clerk,  in  the  most  public  part  of  the  borough,  J.  W. 

(a)  U  East,  395.  (6)  1  A.  &  £.  898;  &  C.  3  N.  Ap  M.  685. 
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Trevor  was  present,  and  acted  in  concert  with  his  father.         i839. 
The  applicant  had  required  the  defendants  to  re-hear  his 
appeal,  which  had  been  refused.  v. 

A  rule  having  been  obtained  in  Michaelmas  term,  1837,    ^*g^,uRy!* 
for  a  mandamus  commanding  the  Lords  of  the  Treasury  to 
hear  and  determine  the  applicant's  appeal, 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollock,  and  Wightmau 
shewed  cause  (a).  The  determination  of  the  Lords  of  the 
Treasury  is  final.  [Coleridge  J.  When  a  party  has  been  re- 
appointed after  the  passing  of  5  &  6  Will.  4,  c.  76,  and  has 
been  subsequently  removed  for  misconduct,  under  the  pro- 
viso at  the  end  of  sect.  66,  have  the  Lords  of  the  Treasury 
any  jurisdiction  except  as  to  amount  ?]  The  case  seems  to 
be  put  on  the  same  footing  as  a  removal  under  the  act  in  the 
first  instance. 

Jervis  and  Jardine,  contr^.  The  Lords  of  the  Treasury 
need  not  have  given  reasons  for  their  judgment.  Rex  v.  Mayor 
of  Loudon  {b) J  but,  as  they  choose  to  give  reasons  which 
are  insuiGcient,  their  judgment  may  be  reviewed.  In  Ex 
parte  Smyth  {c)  this  Court  refused  a  mandamus  to  the 
Privy  Council  to  receive  a  petition  for  a  rehearing  of  an 
appeal.  But  then  the  appeal  had  been  decided  by  a  court. 
The  Lords  of  the  Treasury  are  merely  public  officers  ap- 
pointed to  arbitrate;  and  in  the  case  of  an  award,  if  the  rea- 
sons assigned  for  it  are  bad,  it  may  be  set  aside.  KetU  v. 
Ehtob  (d).  There  is  strong  ground  for  interference  by  man- 
damus in  a  case  like  the  present,  for  the  judgment  cannot 
be  set  aside  like  an  award,  nor  is  there  any  remedy  analo- 
gous to  an  action  for  a  false  return.  The  quantum  only  of 
compensation  was  referred  to  the  defendants,  and  they  have 
not  determined  that.    As  to  the  tenure  of  the  applicant's 

(a)  In  Easter  term  (April  16),  (b)  3  B.  &  Ad.  ^55. 

before  Lord  Denman  C.  J.,  Little"         (c)  3  A.  &  £.  719. 
dakj  Paiietony  and  Coleridge  Js.  {d)  3  £ait,  18* 
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18S9.  office  they  cited  Harcourt  v.  Fox  (a),  Bex  v.  Owen  {b)j  aud 

V.  Cur.  adv.  vuU. 

LoRM  of  the 


Tabasvby. 


Lord  Denman  C.  J.  on  this  day  delivered  the  judgment 
of  the  Court  in  both  cases.  After  stating  sect.  66  of  5  &  6 
WtlL  4,  c«  76,  on  which  the  application  was  madci  and  the 
facts  of  the  Warwick  case,  his  lordship  continued  as  fol- 
lows : — 

In  the  Treasury  minute  issued  on  the  present  occasion, 
their  lordships  very  candidly  disclose  the  reasons  for  their 
decisioui  observing  that  the  proviso  was  meant  to  protect 
officers  from  fraudulent  amotion,  but  that  the  town  council 
of  Warwick  could  not  be  charged  with  any  improper  mo* 
tive,  as  the  dissatisfaction  appears  to  their  lordships  to  be 
genuine  and  well  founded.  But  in  answer  to  this  it  must 
be  said  that  the  protection  against  fraudulent  amotion  is 
specific,  aud  is  referred  to  a  precise  test: — whether  the 
amotion  would  have  been  warranted  by  the  officer's  mis- 
conduct. 

The  town  clerk  urges  that  he  has  been  guilty  of  no 
such  misconduct.  We  think  him  in  this  clearly  right,  and 
the  contrary  proposition  was  not  contended  for  at  the  bar. 
But  the  cause  shewn  against  the  rule  was,  that  the  proceed- 
ing asked  for  was  already  complete,  as  the  Lords  of  the 
Treasury  had  heard  and  decided  the  complaint;  which  is 
certainly  true,  so  that  if  they  have  jurisdiction  over  the 
subject-matter,  as  the  application  for  the  rule  supposes, 
they  have  actually  pronounced  a  judgment  vi'hich  cannot 
be  questioned.  The  Court  however  conceived  a  strong 
doubt  whether  this  jurisdiction  is  entrusted  by  the  act  to 
the  Lords  of  the  Treasury.  An  appeal  to  them  is  indeed 
given  from  the  decision  of  the  town  council ;  but  the  pro- 
viso comes  afteri  giving  full  compensation  to  such  as  may 
be  removed  without  such  misconduct  as  would  warrant  dis- 

(a)  4  Mod.  167.  (c)  11  Rep.  93  b« 

lb)  4  Mod.  S9d. 
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missal,  not  such  as  their  lordships  may  think  would  have        1339. 
warranted  dismissal. 

No  power  is  conferred  by  this  act  on  the  Lords  of  the 
Treasury  for  ascertaining  the  facts  which  may  be  thought  ^^^'  ^^^^^ 
to  prove  such  misconduct,  nor  is  there  any  disrespect  to 
their  lordships  in  supposing  that  they  may  not  be  cognizant 
of  the  law  (often  difficult  of  application)  on  which  the  ques- 
tion might  turn. 

These  considerations  appear  to  prove  that  the  Lords  of 
the  Treasury  have  no  power  to  decide  the  question,  whe« 
ther  the  town  clerk  has  or  has  not  been  properly  removed 
from  bis  office.  If  they  have  it  not,  the  mandamus  prayed 
for  cannot  issue  for  that  reason.  If  they  possess  the  juris- 
diction, the  answer,  that  they  have  already  exercised  It,  is 
equally  conclusive  against  making  the  rule  absolute.  Whe- 
ther there  may  be  another  remedy  it  is  no  part  of  our  duty 

to  decide  at  present. 

Rule  discharged. 

In  another  case,  moved  on  the  part  of  the  town  clerk  of 
Bridgewater,  the  same  judgment  must  be  given,  the  only 
difference  in  the  two  cases  lying  in  the  particulars  of  con- 
duct, which  have  been  thought  to  justify  his  dismissal,  but 
in  our  opinion  certainly  do  not,  within  the  terms  and  mean- 
ing of  the  proviso. 

Rule  discharged. 


Wain  v.  Bailey  (a).  Tuetday, 

June  IBM. 
The  declaration  stated  that  the  defendant  heretofore,  to  It  is  no  an- 
wit,  on  the  lOlh  October,  1836,  made  his  promissory  note  [j^n'^on  a"p^ 
in  writing,  and  then  delivered  the  same  to  the  plaintiff,  and  mUsorj  note, 
thereby  then  promised  the  plaintiff  to  pay  to  the  plaintiff  f^yy\^  ^^  bearer' 

the  sum  of  15/.  on  the  25th  March  then  next,  for  value  or  order,  that 

when  the  note 
(a)  Decided  during  the  sittings  in  banc  after  this  term.  became  due 

the  defendant 
was  ready  to  pajr  on  the  note  being  produced  and  delivered  up  to  him,  and  always  had 
nd  still  wi 


been  and  still  was  ready  to  pay  on  the  production  of  the  note. 
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1839.        received,  which  period  had  elapsed  before  and  at  the  time 

^'^'"^^      of  the  commencement  of  this  suit. 
Waik 
9.  Plea;  that  when  the  said  note  became  due  and  payable 

Batlet.  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the 
28th  March,  18S7»  the  defendant  was  ready  and  willing  ta 
have  paid  to  the  plaintiff  the  amount  of  the  said  note, 
whereof  the  plaintiff  then  had  notice,  and  the  defendant 
then  requested  the  plaintiff  to  produce  the  said  note  for  the 
purpose  of  the  same  being  delivered  up  to  him,  the  defend- 
ant, on  payment  by  him  of  the  amount  thereof,  but  he 
further  says,  that  at  the  time  the  said  note  so  became  due 
and  payable,  and  when  he  the  defendant  was  so  ready  and 
willing  to  pay  the  same  as  aforesaid,  and  requested  the 
plaintiff  to  produce  the  same  for  the  purpose  aforesaid,  the 
plaintiff  had  not  the  said  note  in  his  power,  custody  or 
possession,  nor  could  he  then  deliver  or  have  delivered  up 
the  same  to  the  defendant,  and  confessed  and  admitted 
that  he  had  not  then  the  same  in  his  power,  custody  or  pos- 
session, and  that  he  could  not  then  deliver  up  the  same  to 
the  defendant  aforesaid,  or  even  though  the  defendant  should 
then  pay  him  the  amount  thereof;  whereupon  he  the  de- 
fendant did  then  refuse  to  the  plaintiff  the  amount  of  the 
said  note,  as  he  lawfully  might,  for  the  cause  aforesaid, 
and  which  refusal  is  the  alleged  breach  of  promise  in  the 
declaration  mentioned.  Averment,  that  the  defendant  had 
always  since  the  note  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  and  since  the  said  admission 
and  confession  of  the  plaintiff,  hitherto  been  and  still  is 
ready  and  willing  to  pay  to  the  plaintiff  the  amount  of  the 
said  note,  on  the  same  being  produced  to  him  and  delivered 
up  to  him  on  payment  of  the  amount  thereof,  but  that  the 
plaintiff  had  never  since  hitherto  produced  the  said  note  or 
offered  to  deliver  up  the  same  to  the  defendant  on  payment 
thereof,  which  the  defendant  so  was  and  still  is  ready  to 
make  as  aforesaid,  whereof  the  plaintiff  had  notice.  Veri* 
fication. 

Replicaton  de  injurift. 
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At  the  trial  at  the  Derbyshire  spring  assizes,  1838,  before 
Park  J.,  the  verdict  passed  for  the  defendant,  and  in  the 
ensuing  Easter  term  N,  JZ.  Clarke  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  non  obstante  veredicto; 
against  which 
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1889. 


Whitehurst  now  shewed  cause.  It  is  quite  clear  law 
that  a  party  who  is  sued  on  a  lost  bill  of  exchange  cannot 
be  compelled  to  pay.  The  various  cases  are  collected  in 
Hansard  v.  Robinson  (a),  where  Lord  Tenterden  C.  J.  pro- 
nounced an  elaborate  judgment ;  the  principle  of  which  is, 
that  the  acceptor  of  a  bill  of  exchange  only  engages  to  pay 
on  the  bill  being  given  up  to  him  as  a  voucher,  for  his  own 
security.  No  distinction  can  now  be  taken  between  a  bill 
of  exchange  and  a  promissory  note :  Bex  v.  Box  (6). 
\Patteson  J.  It  does  not  at  all  follow  from  Hansard  v. 
Robinson  (fi)  that  the  plaintiff  could  not  have  recovered  if 
the  lost  note  had  been  found.]  In  the  present  case  the 
defendant  avers  that  he  has  always  been  ready  to  pay  on 
the  production  of  the  note.  If  he  had  paid  the  plaintiff 
without  the  production  of  the  note^  he  could  not  compel  a 
receipt,  because  the  common  law  does  not  require  that; 
nor  could  he  insist  upon  an  indemnity ;  and  he  might  have 
no  witness  of  the  payment^  and  then  afterwards  be  sued  on 
the  note,  and  be  compelled  to  pay  it  a  second  time.  For 
this  reason  the  law  requires  the  production  of  the  note  by 
the  holder  at  the  time  of  payment.  [Patteson  J.  Have 
you  looked  at  Bolt  v.  Watson^  4  Bingh.  273?]  There  the 
defendanti  who  was  the  acceptor  of  a  lost  bill,  was  sued  on 
the  original  consideration.  The  promise  made  by  a  party 
on  a  promissory  note  is  not  to  pay  under  all  circumstances, 
but  only  on  production  of  the  note.  That  is  the  intend- 
ment of  all  mankind.  [Lord  Denman  C.  J.  Why?  Only 
because  on  an  assignable  instrument  he  might  be  called 
upon  to  pay  twice,  but  that  could  not  be  so  here,  as  the 

(a)  7  B.  &  C.  90;  iS.  C.  9  D.  &  R.  860. 

(b)  6  Taant.  325. 
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18S9.  note  is  not  made  payable  to  bearer  or  order.  Litiledale  J. 
How  would  it  be  in  the  case  of  a  bond,  which  the  obligee 
refused  to  give  up  ?  ]  That  is  different,  because  a  bond  is 
governed  by  the  common  law,  and  not  by  the  custom  of 
merchants.     Sed 

Per  Curiam —  Rule  absolute. 

N.  R,  Clarke  was  to  have  supported  the  rule. 


The  Queen  v.  The  Select  Vestry  of  St.  Makgaret*s, 

Saturday,  LEICESTER  (fl). 

xHE  mandamus  issued  in  this  case  (A)  in  Michaelmas 


June  22d, 
Churchwar- 


dens ara  bound  term  last,  recited  section  39  of  £  Will.  4,  c.  x.  (local  and 
roata  to  the  personal),  the  refusal  to  make  a  rate,  and  commanded  the 
parishionerBin  select  vestry  to  lay  and  assess  a  rate  according  to  the  pro- 
probable  visions  of  the  act  of  parliament,  of  sufficient  amount  to 
^°!^'J^  defray  all  monies  which  might  be  required  for  the  support 
church  rate,  of  the  churches  of  the  parish,  and  for  the  expenses  incident 
where  a  local  ^^^reto,  and  for  all  other  purposes  to  which  church  rates 
act  substituted  are  by  law  applicable, 
try  for  the  1*^6  return  stated  in  substance  that  the  select  vestry  met 

Darisbionersat  }„  pursuance  of  the  writ  on  the  27th  December,  1838,  and 

large,  and  au-         "^ 

thorised  them    that  the  churchwardens  present  were  called  upon  to  state 

^hurdi^rates      '^  ^^^  select  vestry  the  amount  of  money  necessary  for  the 

poor  rates  and  purposes  mentioned  in  the  writ,  and  also  to  furnish  an  esti- 

an^  the  Court  ^^^^  ^^  ^'^^  works  necessary  for  the  support  of  the  church, 

of  Queen's       anj  of  the  necessary  expenses  incident  thereto,  in  order  to 

Bench  had  .,       ,  ,  , 

issued  a  man-   enable  the  select  vestry  to  lay  a  rate  according  to  the  act 

8el«:"*vMtr*^^    of  parliament,  of  sufficient  amount  &c.,  and  that  at  such 

to  make  a        meeting  the  churchwardens  wholly  neglected  and  refused 

church  rate:—  . 

Heldy  that  the  (<>)  Decided  dunng  the  sittings  in  banc  after  this  term. 

refusal  of  the  {b)  See  ante,  ll6. 

churchwar^ 

dens  to  supply  any  estimates  was  a  sufficient  excuse  for  disobedience  to  the  writ,  as  the 

local  act  contained  nothing  to  alter  the  general  duties  of  the  churchwardens. 
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to  state  to  the  select  vestry  the  amount  necessary  for  the        1839. 
purposes  in  the  writ  mentioned,  or  to  furnish  any  such 
estimate  or  account,  or  to  give  to  the  vestry  any  information 
by  which  they  might  ascertain  and  determine  the  rate  to  be    ^-  Maroa- 
laid,  whereupon  the  said  vestry  meeting  was  adjourned,  m     Leicester. 
order  to  afford  the  churchwardens  opportunity  to  furnish  a 
statement  &c. ;  and  the  vestry,  in  obedience  to  the  writ, 
again  assembled  on  the  31st  December,  and  on  the  4th 
January  following,  but  that  on  both  occasions  and  from 
thence  hitherto  the  churchwardens  neglected  and  refused 
to  state  the  amount  necessary,  or  to  furnish  such  statement, 
account  or  information,  whereupon  the  select  vestry  were 
unable  to  obey  the  said  writ,  &c. 

A  concilium  having  been  obtained,  after  a  refusal  by  the 
Court  to  quash  the  return  as  frivolous  (a),  the  case  was  set 
down  in  the  crown  paper,  and  was  now  argued  by 

£alguy,  for  the  crown  (who  proposed  to  read  affidavits 
of  the  churchwardens  in  answer  to  the  return,  but  was  not 
permitted  by  the  Court).  This  return  sets  out  in  effect 
exactly  the  same  objections  as  those  relied  upon  previously, 
and  overruled  by  the  Court.  It  is  therefore  a  contempt. 
But,  to  take  the  case  as  res  Integra,  why  should  the  church- 
wardens be  called  upon  to  undergo  the  expense  of  obtaining 
estimates  ?  The  select  vestry  can  obtain  these  for  them- 
selves as  well  as  the  churchwardens.  The  law  casts  on 
them,  not  on  the  churchwardens,  the  duty  of  making  a  rate, 
and  they  are  bound  to  make  a  fair  rate,  for  the  purposes 
required  in  the  act.  Section  65  of  the  local  act,  enacts 
that  the  monies  to  be  received  by  virtue  of  this  act,  under 
the  rates  called  church  rates,  shall  (after  payment  of  the 
costs,  charges  and  expenses  attending  the  collecting,  re- 
ceiving and  managing  the  same)  be  paid  over  by  the  select 
vestry  to  the  churchwardens.  The  select  vestry  therefore 
have  the  power  of  reimbursing  themselves  for  the  expense 
of  estimates,  whereas,  if  the  churchwardens  should  incur 

(a)  See  t  Perr.  &  Da.  1S4,  note  (6). 
VOL.  II.  L  L 
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the  expense,  a  rate  required  for  the  purpose  would  be  bad 
as  retrospective.  Section  42,  which  requires  every  rate  to 
be  entered  in  public  books,  and  to  be  conBrmed  by  justices, 
and  notice  thereof  to  be  given  in  church ;  and  section  9^ 
which  gives  every  rate-payer  an  appeal  to  the  select  vestry, 
are  clauses  which  shew  that  every  care  has  been  taken  to 
guard  the  parish. 


Mellor,  contr^.  The  last  decision  in  this  case  (a)  pro- 
ceeded entirely  on  the  ground  of  the  refusal  being  illusive, 
which  is  a  point  that  cannot  arise  on  this  return.  It  is  not 
denied  on  the  other  side  that  estimates  ought  to  be  made 
before  a  rate  is  assessed,  but  it  is  contended  that  the  select 
vestry  ought  to  make  them.  This  is  not  so ;  the  law  throws 
opon  churchwardens  the  duty  of  obtaining  estimates,  for 
no  one  but  the  churchwardens  and  the  parson  has  power 
to  enter  the  church  except  during  divine  service.  The  only 
effect  of  this  act  is  to  substitute  the  select  vestry  for  the 
parishioners  at  large,  and  not  at  all  to  alter  the  character  of 
the  churchwardens.  In  Prideaua^s  Parish  Officer,  67, 
(10th  ed.  by  Tyrwhitt,)  it  is  laid  down  that  it  is  the  first 
duty  of  the  churchwardens  to  survey  the  church,  and 
**  having  taken  an  account  of  what  repairs  they  want,  and 
estimated  as  near  as  they  can  the  charges  which  the  said 
repairs  may  amount  to,"  they  are  to  lay  a  rate.  In  Breitett 
r.  King  (A),  where  a  church  rate  was  appealed  against,  on 
the  ground  of  its  having  been  made  without  an  estimate. 
Sir  George  Lee  was  clearly  of  opinion  that  an  estimate 
ought  to  have  been  made,  though  in  that  case  the  objection 
did  not  appear  on  the  libel.  It  appears  by  the  different 
cases  in  the  ecclesiastical  courts  that  it  has  been  the  con- 
stant practice  for  churchwardens  to  furnish  estimates. 
Greenwood  v.  Oreaves{c),  Veley  v.  Burder(d),  in  which 
last  case  the  right  of  the  parishioners  to  have  estimates 


(o)  Rex  V.  The  Select  Vestry  of 
Si.  Margaret* i,  Leicester ,  1  Perr. 
&  Da.  116. 

(b)  S  Lee*9  Rep.  (by  Pbiilimore), 


548. 

(c)  4  HBgg.  Ecc.  R.  77. 

(d)  See  a  report  of  this  case  by 
G.W.Johnson,  Esq. 
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before  making  the  rate  is  fuUy  admitted  by  Dr.  NichoUt 
arguendo,  and  Harrington  v.  Stow  is  there  cited  from  Dr. 
NicAolPa  pamphlet. 

It  is  not  contended  that  precise  information  should  be 
furnished  by  the  churchwardens,  but  only  such  a^  can  be 
supplied  with  due  regard  to  convenience.  Here,  however, 
the  churchwardens  have  refused  any.  There  is  a  class  of 
cases  which  shew  that  estimates  are  always  necessary,  inas- 
much as  the  amount  demanded  may  be  in  respect  of  ex- 
penses, legal,  if  not  objected  to  by  the  vestry,  but  illegal  if 
objected  to,  as  in  the  case  of  an  organist,  the  expenses  of 
which  must  be  voted  during  each  year;  Pearce  v.  The  i2ec- 
tor  of  Clapham  (ci),  Jay  v.  Webber  (6).  '  It  being  then  the 
duty  of  churchwardens  to  furnish  estimates,  and  the  law 
throwing  upon  them  the  exclusive  duty  of  seeing  that  the 
church  is  repaired.  Canon  8^,  Gibs.  Cod.  194  (c);  the  cases 
Jarratt  v.  Steele (d)  and  Lee  v.  Matthews  {e),  shew  that 
no  person  has  a  right  to  enter  the  church  but  the  minister 
and  churchwardens,  and  therefore  it  is  clear  that  the  onus 
cannot  lie  upon  the  churchwardens  to  furnish  estimates, 
which  could  not  be  made  without  committing  a  trespass. 
Many  duties  of  a  peculiar  nature  are  thrown  upon  the 
churchwardens;  they  are  to  furnish  the  sacred  elements, 
and  perform  other  offices  of  which  the  vestry  cannot  ascer- 
tain the  expense,  except  upon  information  of  the  church- 
wardens. If  they  make  an  insufficient  rate  in  attempting 
to  stay  the  writ  of  this  Court,  they  will  clearly  be  in  coi^ 
tempt.  It  is  impossible  therefore  to  proceed  without  the 
information  asked  for. 

Balguy,  in  reply.  The  cases  cited  do  not  apply,  for  the 
special  vestry  in  this  case  have  duties  thrown  upon  them 
by  the  act,  and  the  object  of  the  writ  is  to  enforce  obedience 
to  that  act.  It  is  conceded  that  estimates  should  be  pre- 
pared, but  the  act  gives  the  special  vestry  power,  incident- 

(a)  3  Hagg.  £cc.  R.  10.  (G  S). 

(6)  3  Hagg.  Ecc.  R.  7.  (d)  3  PhiU.  Ecc.  R.  169|  17a 

(c)  See  also  Com.  Dig.  Esglise,         (c)  3  Hagg.  Ecc.  R.  174. 
L  L  2 
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ally,  to  defray  the  charge  of  those  estimates,  which  is  a 
power  the  churchwardens  do  not  possess. 

Lord  Denman  C.  J. — I  regret  that  we  cannot  put  an 
end  to  the  disputes  in  this  case,  but  both  parties  seem  to 
stand  out  for  their  extreme  rights.  I  think  the  churchwar- 
dens are  bound  to  supply  the  estimates.  As  the  rate  is 
required  not  only  for  church  repairs,  but  for  divers  other 
purposes,  to  which  church  rates  are  applicable,  I  do  not 
see  what  the  vestry  could  do,  without  knowing  how  much 
money  was  required.  They  ought  to  have  been  informed 
as  to  the  current  expenses  of  the  churchwardens,  and  the 
amount  required  for  church  repair  and  other  purposes.  I 
think  therefore  the  excuse  set  up  for  disobeying  the  writ  is 
sufficient.  It  would  seem  to  follow  from  the  argument  on 
behalf  of  the  crown  that  the  vestry  in  all  cases,  when  called 
on  for  a  rate^  are  bound  to  make  one  at  once,  without  any 
means  of  knowing  how  much  is  required.  It  is  suggested 
that  the  special  vestry  under  this  act  are  enabled  to  furnish 
themselves  with  estimates,  but  on  looking  into  the  act  I  do 
not  find  that  that  is  so. 

Patteson  J.(fl) — ^Under  this  act  the  select  vestry  are  au- 
thorised to  make  not  only  a  church  rate,  but  also  the  poor 
and  highway  rate  (sect.  39)i  and  therefore  they  are  in  fact 
only  put  into  the  position  which  the  parishioners  at  large 
formerly  occupied.  It  seems  strange  to  say  that  the  church- 
wardens of  any  parish  can  come  forward  and  demand  any 
sum  whatever  as  a  rate,  without  supplying  any  particulars 
of  the  purposes  to  which  the  rate  is  to  be  applied,  and 
that  the  parishioners  are  to  find  out  by  themselves  what  the 
details  are.  Therefore,  unless  there  Is  something  in  this 
particular  act  to  exempt  the  churchwardens  from  the  usual 
liabilities  of  their  office,  and  I  do  not  find  any  such  provi- 
sion, they  must  comply  with  the  demand  made,  and  furnish 
the  best  accounts  they  can. 

Williams  J.  concurred. 

Judgment  for  the  defendants. 

(a)  LittUdale  J.  was  at  the  Central  Criminal  Court. 


TIUNITY  TERH,   II  VICT. 


The  Queen  v.  The  Lord  of  the  Manor  of  Old  Hall 

and  another.  ?!if*^/jf!?' 

May  3g/A. 

Mandamus  to  the  lord  of  the  said  manor  and  his  Mandamuttn 

the  lord4ind 
steward  to  proceed  upon  a  plaint  in  the  nature  of  a  writ  of  steward  of  a 

right  patent  at  common  law,  according  to  the  custom  of  the  "**?^''^^  l***' 
said  manor,  in  which  plaint,  presented  at  a  manor  court  Return:  that 
held  the  «9th  May,  1835,  T  Blundeli  was  the  demandant,  pulw  t2  wt 
and  N.  Templeman  and  JR.  Maitland  were  the  tenants.  ^side  and  an- 

Retuni :  that  at  a  court  holden  for  the  said  manor  on  the  xkul  errors 
5th  day  of  August,  1835,  on  the  appearance  thereat  of  (seated  in  the 
Blundeli  and  Templeman  by  attornies,  and  Maitland  in  per-  afterwa'ids  (in 
son,  Templeman  and  Maitland  said  that  in  the  making  of  the  J^^^*  |"  ^ 
plaint  and  in  the  proceedings  thereon,  there  was  an  error  and  writ,  the  de- 
irregularity  in  this,  that  Blundeli  should  have  entered  the  ^i,^  ^^m 

plaint  in  person,  and  not  by  attorney ;  and  that  there  was  also  again,  when, 
,  .  t     •      •      *  •       •         I  for  the  same 

an  error  and  irregulanty  in  this,  that  there  was  no  warrant  errors  and 

of  attorney,  by  deed  or  otherwise,  to  warrant  any  person  ?'**«"  (stated 

to  be  attorney  for  Blundeli  in  entering  the  plaint,  and  Tern-  it  was  ad- 

pieman  and  Maitland  thereupon  prayed  that  the  plaint  and  Ihe^lainT' 

proceedings,  for  the  errors  and  irregularities  aforesaid,  might  had  been 

be  set  aside,  reversed  and  annulled,  and  that  the  Court  aude^nl8S5 

would  take  no  further  cognizance  of  the  plaint.     Where-  ^nd  that  they 
t  ^  •  1  11        1   .      #n       «  1  could  not  take 

upon  the  matters  aforesaid,  so  alleged  by  Tetnpleman  and  further  oc»ni- 

Maitland  for  error,  beins  seen,  and  by  the  said  Court  under-  *""5*  ^^™ 
.  .  plaint;  that 

stood,  and  deliberation  being  thereupon  had,  it  appeared  therefore  they 

to  the  court  that  in  the  entering  of  the  plaint,  and  in  the  ^^j" the^"^ 

proceedings,  there  was  manifest  error.    Therefore  it  was  plaint  as  by 

considered  and  ordered  by  the  court  there  that,  for  the  werTrom**^ 

errors  aforesaid,  the  plaint  and  proceedings  should  be  set  landed. 

/     ,  ..    .         .   .        ,  .  ij      Held,  1st. 

aside,  reversed  and  annulled,  and  that  the  court  there  would  that  the  return 

take  no  further  cognizance  of  the  plaint  and  proceedings,  JJJ^J"^^  ^^^^ 

the  ground 
that  it  stated  both  that  the  plaint  had  been  proceeded  with  in  obedience  to  the  writ, 
and  that  it  could  not  be  so  proceeded  with;   Sd.  that  the  return  shewed  that  judgment 
had  been  given,  and  that  tliis  Court  could  not  review  it. 
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1839.        &c.,  and  thereupon  accordingly  the  plaint  and  proceedings 
^"^y^^      were  by  the  court  set  aside,  reversed  and  annulled.    The 
V,  defbbdants  farther  returned  that,  notwithstanding  the  pro- 

M  r     ceedings  had  on  the  plaint,  dnd  the  said  order  and  judgment 

Old  Hall  of  the  court,  a  general  customary  court  baron  of  the  lord  of 
an  allot  er.  ^j^^  manor  was  holden  in  obedience  to  the  said  writ  of  man- 
damus, on  the  24th  day  of  October,  1838,  and  the  homage 
sworn  were  A.  B.  and  C*  D.;  and  at  the  same  court  on 
that  day  came  Blundell  by  his  said  alleged  attorney,  and 
thereupon  also  Tempkman  came  by  his  said  attorney^  and 
Maitland  came  in  person,  against  Blundell,  in  the  plea  in 
the  writ  mentioned ;  and  the  said  Templeman  and  Maitland 
said,  that  the  court  ought  not  further  to  take  cognizance  of 
or  proceed  upon  the  plaint  in  the  writ  mentioned ;  first, 
because  they  said  that,  in  the  making  of  the  plaint  and 
in  the  proceedings  aforesaid,  there  was  an  error  and  irre- 
gularity in  this,  that  Blundell  was  not,  at  the  time  of  the 
entering  of  the  plaint,  or  the  receipt  thereof  by  the  steward, 
or  the  enrolment  thereof,  nor  was  he  then  a  tenant  of  the 
manor,  nor  had  he  ever  been  admitted  on  the  court  rolls  of 
the  manor  as  tenant  to  the  lord  thereof,  and  that  that  fact 
had  been  first  discovered  by  Templeman  and  Maitland 
since  the  holding  of  the  court  on  the  5th  day  of  August, 
1835;  and  secondly,  because  that  there  was  also,  as  they 
had  before  alleged,  at  the  said  court  held  on  the  5th  day  of 
August,  1835,  error  and  irregularity  in  this,  that  Blundell 
should  have  made  the  plaint  (if  at  all)  in  person,  and  not 
by  attorney;  and  thirdly,  because  that  there  was  also  error 
and  irregularity  in  this,  that  there  was  not  at  the  time  of  the 
levying  of  the  plaint  any  warrant  of  attorney,  by  deed  or 
otherwise,  to  warrant  his  said  attorney  to  be  his  attorney 
in  making  the  said  plaint;  and  fourthly,  because  it  was 
considered  and  adjudged  by  the  said  court,  so  held  on  the 
5th  day  of  August,  1835,  that  the  plaint  and  the  proceed- 
ings Under  the  same  should  be,  and  the  same  were  then  by 
the  court  set  aside,  reversed  and  annulled,  and  the  said 
court  then  considered  and  adjudged  that  they  could  take 
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and  another. 
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no  further  cognizance  of  the  plaint  and  proceedings^  and         18S9. 
Templeman  and  Maiiland  prayed  that  the  plaint  and  pro- 
ceedings, for  the  errors  and  irregularities  and  reasons  afore-  «. 
said,  might  be  held  altogether  for  nothing,  and  that  the  said    ^^^^^^f 
court  would  not  tilke  further  cognizance^  tic.    Whereupon     Old  Hall 
the  matters  aforesaid   abote  alleged   by   Templeman  and 
Maiiland  being  seeUi  and  by  the  court  so  held  on  the  24th 
of  October,  1838,  understood,  and  deliberation  being  there- 
upon had,  it  appeared  to  the  court  that  in  the  making  of 
the  plaint^  and  in  the  |)roceedings,  there  was  manifest  error, 
and  also  that  the  court  ought  not  to  take  further  cognisance 
of  the  plaint,  &c*     Therefore  it  was  considered  and  ad- 
judged by  the  court  there  so  held  on  Sec.,  that  the  plaint 
and  proceedings  were  rightly  set  aside,  reversed  and  att- 
nulled,  at  the  court  so  held  on  the  5th  of  August,  18do; 
and  it  was  also  considered  and  adjudged  by  the  court  that, 
for  the  errors  and  reasons  aforesaid,  they  ought  not  and 
could  not,  according  to  law  and  the  practice  of  the  court, 
take  further  cognizance  of  the  plaint  and  proceedings^  or 
further  proceed  therein,  8cc.    That  therefore  for  the  rea- 
sons above  alleged  they  could  not  proceed  upon  the  plaint 
as  they  were  commanded. 
A  concilium  having  been  obtained, 

Stephen  Serjt.  (with  whom  was  Scriveti),  now  contended 
that  the  return  was  bad.  The  return  is  bad  in  form,  as 
being  contradictory  and  repugnant  to  itself.  The  defend- 
ants are  commanded  to  proceed  in  the  plaint,  or  to  shew 
cause  why  they  hare  not  proceeded.  Which  alternative  of 
the  writ  have  they  obeyed  ?  The  return  states  that,  in 
obedience  to  the  writ,  they  did  proceed  on  the  24th  Octo- 
ber, 1838,  and  states  afterwards  that  they  cannot  proceed 
in  obedience  to  the  writ.  Inconsistency  is  fatal  to  a  return ; 
Uejr  V.  Mayor  ^f  London  {a).  In  Reg^  v.  Mayor  of  Nor- 
wich(b)^  to  a  mandamus  to  admit  one  Dunch  alderman,  it 

(a)  9  B.  &  C.  1 ;  5.C.  4  Mann^  h  II.  SO. 
\h)  2  Ld.  Raym.  1244. 

M  M  2 


518 

18S9. 
The  QueEN 

Lord  of  the 

Manor  of 

Old  Hall 

and  another. 
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was  returned  that  he  had  been  elected,  but  that  he  was  dis- 
approved of  by  a  court  whose  approbation  was  essential, 
and  then  returned  in  conclusion  quod  non  fuit  electus :  the 
return  was  held  contradictory.  (He  then  contended  that 
the  return  was  bad  in  substance ;  that  the  court  baron  was 
wrong  in  its  decision;  but  the  ground  of  the  judgment  given 
by  this  Court  renders  it  unnecessary  to  notice  this  part  of 
the  argument.) 


Cresswell  (with  whom  was  Bayley),  contri.  The  return 
is  not  contradictory,  and  it  cannot  be  disputed  that  a  return 
may  contain  many  causes,  provided  they  are  not  contradic- 
tory, and  that  it  is  sufficient  if  any  one  of  the  causes  re- 
turned be  valid ;  Rex  v.  Mayor  of  London  (a).  All  the 
facts  stated  in  this  return  may  have  existed ;  there  can  there- 
fore be  nothing  contradictory  in  the  mere  statement  that 
such  facts  did  exist.  In  Reg,  v.  Mayor  of  Norwich  (b) 
there  was  an  obvious  contradiction  in  returning  that  the 
same  party  was  and  was  not  elected,  and  the  Court  said 
they  could  not  tell  which  to  believe,  and  therefore  awarded 
a  peremptory  mandamus.  Assuming  this  return  not  to  be 
contradictory,  it  is  sufficient  that  the  Court  below  has  come 
to  a  judgment,  and  a  peremptory  mandamus  will  not  be 
awarded,  although  the  judgment  returned  be  erroneous; 
Rex  v.  Richardson  and  Lacy  (c)  and  Rex  v.  Justices  of 
Yorkshire  (d).  Even  if  the  return  be  inconsistent  the  Court 
will  merely  quash  it,  but  will  not  proceed  to  award  a  peremp- 
tory mandamus;  Reg.  v.  The  Mayor  of  Norwich  (6).  (He 
then  contended  that  the  judgment  was  not  erroneous.) 


Stephen  Serjt.  in  reply.  The  fair  inference  from  Reg.  v. 
The  Mayor  of  Norwich  (b)  is,  that,  where  a  return  is  incon- 
sistent, so  that  the  Court  cannot  tell  what  to  believe,  the 
Court  will  not  only  quash  it,  but  award  a  peremptory  man- 


(tt)  3  B.  &  Ad.  971,  per  Parke 
J.;  S,C.  1N.&M.385. 
(6)  3  Ld.  Raym.  1244. 


(c)  1  Wils.  ai. 
(rf)  7  T.  R.  4ar. 
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damns.  In  Rex  ▼.  Richardson  and  Lacy  (a)  the  parties 
returned  generally,  that  they  had  given  judgment.  In  the 
present  return  reasons  are  given  for  the  judgment^  and  if 
they  are  bad  this  Court  will  interfere.  Both  in  that  case 
and  in  Rex  v.  Justices  of  Yorkshire  {b)j  it  was  evident  from 
the  return  that  final  judgment  had  been  given,  and  there 
were  other  remedies  by  certiorari  or  writ  of  error.  In  this 
case  the  judgment  set  out  is  upon  a  preliminary  point  of 
form,  and  does  not  resemble  a  final  judgment  (c). 


The  Queen 

V. 

Lord  of  the 
Manor  of 
Old  ILill 

aod  another. 


Lord  Denman  C.  J.  (after  stating  the  return). — The 
objection  to  this  return  is^  that  it  is  contradictory.  .1  think 
it  is  not  so.  It  states  that  judgment  had  been  given  upon 
the  plaint,  and  that  afterwards  the  defendants  entertained 
the  plaint  again,  in  obedience  to  the  writ  of  mandamus, 
and  pronounced  a  second  judgment.  The  prosecutor  can- 
not complain  of  their  entertaining  the  plaint  a  second  time, 
a$  he  himself  required  it.  There  is  no  inconsistency  in  the 
return,  and  Reg.  v.  Mayor  of'  Norwich  {d)  does  not  apply. 
If,  then,  they  have  given  judgment  we  have  nothing  more  to 
do  with  the  matter,  it  is  terminated.  We  cannot  inquire 
whether  they  have  proceeded  erroneously  or  not,  we  are 
not  a  court  of  error  or  appeal  from  their  judgment.  The 
return  appears  to  be  not  only  good  but  very  satisfactory. 

LiTTLEDALB  J. — The  return  is  not  only  sufficient,  but 
as  correct  as  possible.  The  defendants  could  not  do  other- 
wise than  resume  the  proceedings  in  the  plaint,  after  this 
Court  had  commanded  them  to  do  so.  At  the  second 
hearing  the  tenant  made  several  objections,  one  of  which 
had  not  been  made  at  the  first  hearing.  The  Court  pro- 
ceed and,  after  deliberation,  confirm  all  that  had  been  done 


(a)  1  Wils.  21. 
(6)  7  T.  R.  467. 


(c)  See  JRer  ▼.  Juttiees  qfOlau* 
te$tenhirey  1  B.  &  Ad.  1. 
{d)  2  Ld.  Raym.  J 244; 
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1839.        before.    Judgment  has  been  given,  and  we  cannot  bold  it 
void  and  award  a  peremptory  mandamus.     I  do  not  pro- 
nounce anj  opinion  upon  the  manner  in  which  the  judgment 
I^  of  the    {|g,  ii^ii  entered;  it  may  be  a  singular  judgment,  but  we 
Old  Hall     cannot  review  it     Whether  it  may  be  reviewed  on  petition 
and  another.    |^  jj^g  |^^j  ^^  otherwise,  it  is  not  for  us  to  consider. 

Pattesok  J.— >I  see  no  repugnancy  in  the  return.  I 
confess  I  have  some  difficulty  in  understanding  the  pror 
ceedings  set  out.  But,  whether  they  were  regular  or  not, 
we  have  no  power  to  revise  them,  we  are  not  a  court  of 
error  from  that  Court. 

Williams  J. — The  repugnancy  imputed  to  the  return 
is  that,  whereas  in  the  former  part  of  it  the  proceedings  are 
said  to  have  been  annulled,  in  a  subsequent  part  of  it  they 
are  said  to  be  revived.  But  it  is  plain  that  the  defendants 
proceeded  to  a  rehearing  solely  in  compliance  with  the  writ 
of  mandamus,  and  that  they  came  to  a  judgment  which, 
I  have  no  doubt,  they  considered  final.  Whether  it  be 
correct  in  form  or  not,  is  another  question.  It  appears  to 
have  been  conceded  that  the  return  could  not  have  been 
questioned,  if  it  had  stated  that  a  judgment  had  been  come 
to,  and  had  said  nothing  more,  and  the  cases  cited  distinctly 
support  that  proposition ;  and  I  think  that  the  merely  going 
into  detail  has  not  vitiated  that  which  would  have  been  un« 
exceptionable  if  stated  generally. 

Return  confirmed. 
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^1839.       /    /  ' 

Coles  and  Olbers,  Executors  of  Temperance  .CreeD|  v. 
The  Governor  and  Company  of  the  Bank  of  England.        Mmuia^, 

V^ASE.    The  declaration  stated  that  Temperance  Creed,  in  Cue  agaiDtt 

her  life-tioie,  and  at  the  time  of  her  death,  was  the  proprie-  ^^  ^nd^for 

tor  of  a  certain  share  or  interest,  to  wit,  to  the  amount  of  not  transfer- 

ledeo/.  16s.  9d.  in  the  3  per  cent,  consolidated  annuities,  to\QGe^2^ 

standing  in  her  name  ip  the  public  books  of  the  defendants^  c.  9,s.  si,  a 
-,.,,,  ,     ,  -  -  ,        .        share  of  con- 

and  wfaicn  had  not,  nor  had  auy  part  thereof,  at  the  time  solidated  an- 

when  &c.  been  transferred  by  T.  Creed,  or  the  plaintiffs,  or  »""*»»  '*^!  . 

,         property  of  the 
either  of  them,  or  by  any  attorney  thereunto  duly  authonsed  plaintiff's  tes- 

&G.     That  at  the  time  when  &c.  the  plaintiffs,  as  executors  i^^N;t^dUy^ 

were  the  proprietors  of  such  share,  and  thereupon  it  became  and  3.  That 

the  duty  of  the  defendants  to  permit  to  be  entered  in  the  no^^MeTsed. 

said  books  such  transfer  of  the  said  share,  or  of  any  part  ^^  ^he  ^n^l^i^ 

thereof,  as  the  plaintiffs,  or  either  of  them,  should  require,  the  testatrix 

That  J.  CoUe  the  plaintiff,  as  such  executor,  heretofore,  £fo^*  he/**" 

to  wit  &c.  required  defendants  to  permit  the  said  share  to  death  was  very 

be  transferred  in  the  said  books  to  the  name  of  one  Shaw,  ^Vwhen  t 

and  to  permit  to  be  made  in  the  said  books  a  proper  entry  received  her 

of  such  transfer;  that  Coles  was  willing  to  make  such  trans-  accompanied 

fer,  and  Shaw  willing  to  accept  it,  whereof  defendants  then  by  her  nephew, 

who  was  a 
had  notice.     Yet  defendants  well  knowing  Sec.  refused  to  clerk  in.the 

enter,  or  permit  to  be  entered,  in  the  said  books  any  entry  ^^^^1  r^^y^ 

of  such  transfer  as  the  plaintiff  J.  Coles  might  require,  or  amount,  she 

to  permit  him  to  make  such  transfer.     By  means  whereof  "^"l^-^*^^*^'^ 

&c.     Averment,   that  the  will  of  T.  Creed,  and  probate  dividend  war- 
I  i-tii  (1  ••!        M*         /.I  rantsandmthe 

thereof,  had  been  duly  entered  m  the  office  of  the  account-  bank  books. 

ant  of  the  Bank  of  England.  ^rob'llbl^'^at 

he  had  paid 
her  from  time  to  tlms  the  dividends  on  her  whole  stock;  bnt  he  had  at  intervals  taken 
another  woman  to  the  bank,  who  personated  testatrix,  and  foiled  her  signature  to  se- 
veral transfers. 

At  the  trial  the  jurv  found  that  the  testatrix  was  not  proved  to  have  had  knowledge 
of  the  transfers,  but  that  she  had  the  means  of  knowledge ;  that  she  was  guilty  of  gross 
aegligenoe  io  leadiag  the  bank  to  believe  that  she  sanctioned  the  transfers :  and  that 
the  bank  was  not  guilty  of  negligence  in  transferring  without  ascertainine  her  identity 
more  fully.  Held,  that  the  facts  found  constituted  an  answer  to  the  action,  and  were 
arailaUa  under  the  pleading*. 
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1839.  The  second  count  was  for  not  paying  33/.  6s,  Sd.  as  a 

"*^'^^      half-yearly  diTiddnd  on  the  above  stock,  payable  on  the  5th 

aodotben     January,  1831,  although  suflScient  money  had  been  duly 

The  Baiik        i<><>^  ^^^  received  by  defendants  for  the  purpose  of  paying 

EvaLAMo*     the  said  dividend. 

Pleas :  1.  Not  guilty,  d  and  3.  That  T.  Creed  was  not, 
at  the  time  of  her  death,  proprietor  of  the  said  stock,  in  the 
said  counts  mentioned.  4.  That  sufficient  money  had  not 
been  received  by  defendants  for  the  purpose  of  paying  the 
said  sum  of  33/.  65.  3(f.  in  the  second  count  mentioned. 
Issues  on  the  above  pleas. 

The  cause  was  tried  before  Lord  Denman  C.  J.  at  the 
London  sittings  after  Trinity  term,  1837,  when  the  follow- 
ing facts  appeared.  Mrs.  Creed,  who  died  in  Sept.  1830, 
being  then  about  eighty  years  of  age,  had,  in  the  year  \B9S, 
the  sum  of  2220/.  1&.  9d.  tliree  per  cent,  consols  standing 
in  her  name  in  the  books  of  the  defendants.  B.  Coles,  oue 
of  the  executors  of  her  will,  and  one  of  the  plaintiffs,  was  her 
nephew.  She  had  great  confidence  in  him,  and  employed 
him  generally  as  her  man  of  business.  She  herself  was  very 
infirm  for  many  years  before  her  death,  and  was  not  conver- 
sant with  matters  of  business.  She  always  went  herself  to  the 
Bank  of  England  to  receive  her  dividends.  He  was  a  clerk 
there,  and  generally  attended  her  on  these  occasions.  He 
usually  asked  for  the  amount  of  her  dividend,  and  she  signed 
receipts  both  in  the  dividend  warrants  and  the  bank  books, 
and  the  warrants  were  given  to  him.  He  had,  at  different 
intervals  during  the  last  two  or  three  years  of  Mrs.  Creed's 
life,  taken  to  the  Transfer  Office  of  the  bank,  which  is  a  dif- 
ferent office  from  the  Dividend  Pay  Office,  another  woman, 
about  forty  years  of  age,  who  wore  a  veil  and  personated  the 
testatrix  from  time  to  time,  and  who  then  foi^^ed  the  sig- 
nature of  the  testatrix  to  several  transfers  of  portions  of  the 
stock,  until,  at  the  time  of  Mrs.  Creed's  death,  the  sum  of 
ol.  Ids,  9d.  only  was  left.  The  sum  of  1 15/.  transferred  in 
July,  1829,  was  the  last  portion  of  stock  so  transferred,  and 
tio  dividend  had  been  received  by  the  testatrix  since  such 
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last*meDtioned  transfer,     B.  CoUs  bad  beeo  indicted  by  the        jssg. 

defendants  for  forgery  in  respect  of  this  transfer  and  had      '^^^'^ 

been  acquitted.   It  was  admitted  that  before  the  commence-     ^^^  others 

inent  of  this  action  sufficient  money  bad  been  received  ^     _'* 

-       ,       ,   _     ,  -  •     «     t  nil*    The  Bavk  of 

by  the  defendants  from  the  Exchequer  to  pay  all  the  an     Evolamd. 

vidends  then  due  upon  the  amount  claimed  of  29Ml. 
I6s.  9d.  three  per  cent,  consols ;  that  the  defendants  had 
refused  to  pay  to  the  plaintiffs  the  dividend  due  the  5tb  of 
January,  1831,  on  that  sum,  or  on  any  sum  except  115/. 
the  sum  last  transferred,  and  on  the  untransferred  residuary 
sum  of  5/.  165.  9^.;  and  that  defendants  had  refused  to 
transfer  the  sum  of  £220/.  1&.  9d*  at  the  plaintiff *s  request, 
to  Shato,  as  stated  in  the  declaration,  although  Sham  was 
willing  to  accept  the  transfer.  His  lordship  pul  four  ques- 
tions to  the  jury : — 1.  Had  the  testatrix  the  means  of  know- 
ing that  the  transfers  were  made  ? — Answer,  Yes.  2.  Did 
she  in  fact  know  ?— Answer,  No ;  the  jury  saying  they  had 
no  sufficient  evidence.  3.  Was  she  guilty  of  gross  negli- 
gence, leading  the  defendants  to  believe  that  she  sanctioned 
the  transfers? — Answer,  Yes.  4.  Was  the  bank  guilty  of 
negligence  in  transferring  without  ascertaining  the  identity 
of  the  testatrix  i — Answer,  No.  His  lordship,  on  this  find- 
ing, directed  the  verdict  to  be  entered  for  the  defendants, 
with  leave  to  move  to  enter  it  for  the  plaintiffs. 

Plailg  in  the  ensuing  Michaelmas  term,  having  obtained 
a  rule  nisi  accordingly. 

Sir  jP.  Pollock  and  Bayley  shewed  cause  (a).  The  plain- 
tiffs are  not  entitled  to  a  verdict  on  the  ground  that  the 
defendants  were  bound  to  transfer  the  amount  of  120/.,  no 
dividend  having  subsequently  been  received,  so  as  to  ratify 
the  fraudulent  transfer  of  that  sum;  because  under  the  first 
count  they  must  recover  the  whole  or  nothing.  That  count 
is  not  like  a  count  for  money  had  and  received,  but  it  charges 
the  bank  specially  for  a  breach  of  duty  in  refusing  to  trans- 

(a)  In  Easter  Term  last  (May  3)  before  Lord  Denmanj  C.  J.  LUtle- 
Me,  Fattmn  and  Coleridge  Js. 
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16S0.        f<er  the  particular  sum  of  £220/.  I65.  9^.     The  Bank  was 

^-^^'^^      not  bound  to  transfer  that  sum ;  if  the  plaintiffs  make  too 

and  others     '^"^8®  ^  demand  they  cannot  bold  the  Bank  liable  for  not 

^     ^*  transferrins  any  smaller  sum.     If  a  merchant  draw  a  bill 

TrbBakkov         ..  ^       ^  ... 

Bnolahd.  OB  bis  correspondent  for  a  greater  amount  than  sucb  corres- 
pondent has  in  his  hands  belonging  to  the  drawer,  no  action 
would  lie  for  tlie  non-acceptance  of  die  bill.  The  admis- 
sions agree  with  the  count,  in  neither  of  them  does  it  appear 
that  the  Bank  refused  to  transfer  2220/.  16;.  Qd.  or  any  part 
thereof.  But  the  conclusive  answer  to  the  present  action 
is,  that  Mrs.  Creed,  by  going  to  the  bank,  after  the  forged 
transfers,  and  accepting  dividends  on  her  reduced  amount 
of  stock,  has  been  guilty  of  gross  negligence,  so  as  to  induce 
the  bank  to  believe  such  transfers  had  been  sanctioned  by 
her^  and  that  the  bank  has  been  guilty  of  no  negligence 
whatever  in  making  such  transfers.  This  has  been  found 
by  the  jury,  and  also  that  she  had  the  means  of  knowing 
that  the  transfers  had  been  made;  it  is  not  even  found  that 
she  did  not  actually  know,  but  merely  that  there  is  no  sufll- 
cient  evidence  that  she  did  know.  Means  of  knowledge  are 
equivalent  to  knowledge  itself  for  the  purposes  of  the 
present  question ;  Bilbie  v.  Lumley  (a),  Smith  v.  Low  (6). 
In  Milnes  v.  Duncan  (c)  it  was  considered  that  there  were 
not  adequate  means  of  knowledge.  Mrs.  Creed,  then,  by  her 
conduct  having  caused  the  Bank  to  believe  the  existence  of 
a  certain  state  of  things,  viz.  that  she  had  sanctioned  the 
transfers,  and  having  induced  the  Bank  to  act  in  that  belief, 
so  as  to  alter  its  own  previous  position,  was  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  ex- 
isting at  the  same  time ;  Pickard  v.  Sears  (d)  and  Oregg  v. 
Wells  (e).  Butterfield  v.  Forrester  (/)  and  Flower  v.  Adamig) 
are  also  in  point  to  shew  that  Mrs.  Creed  was  precluded  by 
her  own  negligence.     In  Davis  v.  Bank  of  England  {h)  it 

(a)  S  East,  469.  (e)  2  Perr.  &  Dav.  296. 

(6)  1  Atk.  489.  if)  1 1  East,  60. 

(c)  6  a  &  C.  671;  a.  C.  9  D.         Of)  3  Taont.  314. 
&R.73].  {h)  3Biiig.393. 

(<QSN.  &P.  488. 
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was  held  thai  a  party  might  recover  from  the  Bank  of  Eng?-        IBSO. 
land  dividends  on  his  stock,  though  he  knew  that  it  had  some        ^ 
moo&s  previously  been  transferred  under  a  forged  power  of     aad  odiers 
attorney,  and  omitted  to  give  information  to  the  bank  until  ,^^^  ^'^^^  ^^ 
after  the  escape  of  the  offender.     But  that  decision  was 
reversed  in  error  (a).    In  Sione  v.  Marsh  (b)  stock  had  been 
transferred  under  a  forged  power,  and  the  produce  was  paid 
to  the  house  of  the  defendants  who  were  bankers.    It  was 
held  that  the  money  constituted  a  debt  from  then  to  the 
owners  of  the  stock.     On  the  same  principle,  if  fi.  Coles 
were  now  solvent,  the  plaintiffs  might  ratify  the  transfer  of 
stock  and  follow  the  money  in. his  hands.   There  can,  there- 
fore, be  a  ratification  of  a  forged  transfer,  and  there  has 
been  in  this  case.     The  negligence  of  Mrs.  Creed  was 
admbsible  in   evidence  under    the  general  issue;  Bridge 
V.  Grand  Junction  Railway  Company  {c),  and  Oough  v. 
Bryan  {d). 

Piatt,  W.  H.  Watson  «nd  Peacock,  contWL  The  plain- 
tiffs can  recover  a  part  of  the  sum  of  d£20/.  l6s.  9d»  in  this 
action ;  the  sum  is  laid  under  a  videlicet,  and  the  substan- 
tial charge  in  the  declaration  is,  that  the  plaintiffs  are  enti- 
tled to  a  share  of  stock,  and  not  to  any  particular  sum  of 
money,  and  the  request  to  transfer  is  not  traversed. 

This  action  is  brought  for  not  transferring  stock:  belong- 
ing to  the  plaintiffs.  The  defendants  say  they  are  not  guilty, 
and  that  Mrs.  Creed  was  not  possessed.  Have  they  then 
transferred  at  the  request  of  the  plaintiffs  ?  for  that  is  the 
real  effect  of  their  pleas.  The  16  Geo.  2,  c.  9,  s.  SI,  says 
that  the  stock  in  question  ^  shall  be  assignable  and  trans- 
ferraUe  as  the  act  directs,  and  not  otherwise ;''  and  the 
mode  of  transfer  thereby  directed  is  by  entries  in  the  trans- 
fer books,  to  be  signed  by  the  parties  transferring,  or,  in 
their  absence,  by  their  attomies  authorized  by  deed  attested 

(<^  5  B.  &  C.  186;  S.C.  7  B.      &  R.  463. 
&  R.  888.  (c)  3  M.  &  W.  944. 

(b)  6  B.  &  C.  551 ;  8.e.9  D.         (d)  «  M.&  W.  fW. 
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1839.         by  two  credible  witnesses,  and  no  other  mode  is  **  to  be 

^'^       good  or  available  in  law/*    This  enactment,  which  was 
Coles  ,  .      , 

and  others     obviously  intended  as  a  protection  to  the  public,  has  not 

The  Bank  of  ****"  followed.  The  legislature  having  said  that  property 
EiioLAiio.  should  be  transferred  by  one  mode  only,  this  Court  cannot 
say  it  shall  pass  by  any  other.  It  is  said  that  this  stock 
passed  from  Mrs.  Creed  by  her  negligence*  How  could 
her  negligence  change  the  property?  IPatteson  J.  Her 
assertion  through  her  agent  that  she  had  only  so  much 
stock  might  be  conclusive  evidence  against  her  that  she  had 
no  more.]  JB.  Coles  could  only  be  her  agent  for  demanding 
the  right  amount  of  stock;  and  as  an  agent  could  not  under 
the  statute  be  authorised  by  parol,  his  acts  cannot  be  rati- 
fied by  parol.  If  this  is  put  as  a  case  of  estoppel,  it  should 
have  been  pleaded.  IPatieton  J.  How  could  you  plead 
matter  in  pais  by  way  of  estoppel  ?]  In  Vooght  v.  Wincli  (a) 
HolroydJ.  makes  no  distinction  between  matters  in  pais 
and  other  matters.  Suppose  the  owner  of  property,  which 
has  been  stolen  through  his  negligence,  to  bring  trover, 
after  conviction  of  the  thief,  against  a  person  who  has  pur- 
chased the  property,  but  not  in  market  overt ; — would  the 
plaintiff's  negligence  be  any  defence  in  such  an  action? 
In  Pickard  v.  Sears  {b)  and  the  other  cases  cited  the  party 
guilty  of  negligence  had  been  active  in  misleading  others, 
he  himself  having  full  knowledge  of  all  the  facts.  In  the 
present  case  it  cannot  be  doubted  that  Mrs.  Creed,  up  to 
the  time  of  her  death,  was  entirely  ignorant  of  the  diminu- 
tion of  her  stock.  In  Davis  v.  The  Bank  of  England  (c) 
the  owner  of  stock  was  allowed  to  recover,  although  he  had 
full  knowledge  of  the  forged  transfer,  and  connived  at  the 
escape  of  the  forger.  That  case  is  not  at  all  impugned  by 
Stone  V.  Marsh  (d),  and  was  reversed  in  error  solely  on  the 
technical  ground  that  the  declaration  did  not  allege  that  the 
Bank  had  received  from  Government  the  money  for  paying 

(a)  2  a  &  Aid.  66%.  5  B.& C.  185;  5.  C.  7  D.&  R.  828. 

(6)  2  N.  &  P.  488.  id)  a  B.  &  C.  551;  S.  C.  9  D. 

(c)  2  Bing.  393 ;  S.C.  (m  error),      fc  R.  643. 
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of  the  dividends.     In  Marsh  v.  Keating  {a),  where  stock        i839. 
bad  been  sold  under  a  forged  power,  it  was  held  that  the      ^^^^ 
owner  had  an  election  either  to  repudiate  the  transfer  or  to     and  othen 
adopt  it  and  to  follow  the  proceeds.     Mrs.Creeii's  conduct  _,     ^' 
has  been  treated  as  a  ratification;  but  means  of  knowledge     Emolamo. 
are  not  enough  to  support  the  case  as  a  ratification ;  there 
must  be  actual  knowledge. 

The  defence  of  negligence  should  have  been  pleaded 
specially.  In  the  cases  cited,  where  it  has  been  held  admis* 
sible  in  evidence  under  the  general  issue,  the  question  of 
negligence  has  been  involved  in  the  declaration;  the  actions 
themselves  were  in  respect  of  negligence.  The  complaint 
in  this  case  is  not  that  the  Bank  has  negligently  transferred 
to  others,  but  that  it  will  not  transfer  to  the  plaintiffs,  and 
the  negligence  of  the  plaintiffs  could  not  be  given  in  evi- 
dence either  under  a  plea  denying  the  complaint  generally, 
or  under  the  si>ecial  plea  denying  the  property  of  the  plain- 
tiffs. 

Cur.  adv.  vuli. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court;  and,  after  stating  the  pleadings  and  facts  as  above, 
and  that  it  appeared  from  these  facts  that  B.  Coles  must  have 
paid  Mrs.  Creed  the  full  dividend  that  would  have  been  due 
to  her  if  the  original  amount  of  stock  continued  in  her  name, 
proceeded  thus : — The  action  was  founded  on  the  18  Geo.  2, 
c.  9,  creating  the  stock,  and  especially  on  the  3 1st  section, 
which  enacts  that  the  stock  shall  be  transferred  by  the  party's 
signature,  as  there  prescribed,  and  in  no  other  manner  what- 
soever ;  and  reliance  was  placed  on  Davis  v.  The  Bank  of 
England  (fi),  where  the  Common  Pleas,  acting  on  that  prin- 
ciple, allowed  plaintiff,  a  stockholder,  to  recover  the  amount 
of  his  stock  against  the  Bank,  though  there  was  some  kind 
of  evidence  of  an  adoption  by  the  plaintiff  of  the  forgery,  by 
which  defendants  had  been  induced  to  place  several  pur- 
chasers on  their  books  in  lieu  of  plaintiff,  as  holders  of  the 

(a)  1  Biog.  N.  C.  198.  (6)  S  Bing.  393. 
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1889:        same  stock.     That  case  was  reversed  in  error  (a)  on  the 
^''T''^^'      foi-m  of  two  of  tlie  counts,  but  the  general  doctrine  does  not 

Col>BS 

and  others     appear  to  have  been  impeached ;  indeed   it  is  hardly  more 

Tat  Bahk  0*  ^^^^  ^^^  language  6f  the  act  of  parliament^  though  excep- 

EaoLAND.    tions  to  it  Inay  arise  out  of  particular  circumstances.     It 

might  be  added  that  the  statiitdry  provision  in  nowise  dif- 

fers  from  the  common  law  liability  ot  thgtlarito^ 


tiioney  which  he  keeps  for Jiiscustonieri  when  some  stranger, 
&y  a  forgery,  has  abstracted  the  amount  from  his  possession. 
The  defence  ^as  mainly  upon  the  general  issue,  and  was 
siiid  to  be  mtide  out  by  the  facts  already  recited.  The  ar* 
gument  Was,  that  testatrix  had^  by  gross  negligence,  brought 
about,  or  at  least  greatly  contributed  to  produce  tlie  loss 
which  has  flctrued,  so  that  tier  representatives  are  precluded 
frdm  complaining  of  the  Bank  in  respect  to  it.  THeprOoT 
of  this  was  said  to  result  from  the  facts  found  by  the  jury 
on  questions  which  I  suirmitted  to  thetn,  tianlely^  that  testa* 
trix«  though  she  was  herself  defrauded,  and  did  not  know  of 
the  ditiiiriutiori  of  her  stock,  yet  had  the  means  of  knowing 
it,  and  was  guilty  of  gross  negligence  in  receiving  the  divi- 
dends on  the  reduced  sums  without  objection,  and  that  the 
Bttttk  WAS  not  guilty  of  auy  negHgence  in  tttaking  the  trans^- 
ibrs  aftid  paying  the  dividends.  Iri  these  particulars  the  case 
beiirs  ft  strong  resemblance  to  Hume  v.  Bolland,  as  reported 
iu  Ryan  8c  Mobdy,  375,  which  was  tiot  mentioned  in  the 
argutlient  here,  whei^e  bildkers  had  in  their  books  credited 
their  employers  with  dividends  tis  received,  and  were  held 
to  b6  bound  by  theii*  own  entries,  though  the  money  had 
never  been  received  by  the  house,  but  had  been  fraudulently 
obtaitled  by  one  of  the  partuers,  and  kept  for  his  owti  use  ( 
Btst  C.J.  asking  the  jury  whether  the  plaibtiffs  had  acted 
negligently,  which  the  verdict  Uegatived, — whether  the 
bankers  had  not  acted  with  gross  negligence,  which  the  ver« 
diet  affirmed.  The  cate  of  Saine  v.  Bolland,  which  was  atl 
i^sue  directed  by  the  Chaneellorj  does  not  appear  to  have 
been  Satisfactorily  decided  at  Nisi  Prius,  for  the  facts  found 

(a)  5  B.  fc  C.  185;  S.  C.7D.&  li.  828. 
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on  the  trial  were  afterwards  stated  in  a  case  laid  befol-e  the  ]8S9. 
Court  of  Exchequer  {a),  which  held  that  the  amourit  of  the  ^^^-"^^ 
monies  so  credited  could  not  be  prdved  by  the  trustees  as  a  ^^^  oihen 
debt  against  the  bankers'  estate.  But  this  was  on  the  ^- 
ground  that  the  bankers  had  never  received  the  money  at  £mglan0. 
all|  and  that  the  trustees  might  still  recover  the  dividends 
against  the  Batik,  who  had  parted  with  them  without  any 
aulhority.  The  question  of  negligence  did  not  there  appeilr 
necedsury  for  the  decision  ^  but  the  doctrine  that  parties 
guilty  of  negligeiice,  which  alters  the  rights  of  otherSt  may 
belbouiid  by  it^  was  fully  recognized.  It  wils  not  sufficient 
to  conveirt~a  false  etitry  by  one  partner  into  probf  that  the 
money  was  received  by  all ;  yet  it  would,  consistently  with 
that  case>  protect  a  party  sued  for  a  wrongful  refusal  to  do 
that  which  it  had  disabled  him  from  doing;  Preelsiily  the 
Mme  doctrine  was  laid  down  by  the  same  learned  Chief 
Justice  and  the  whole  Court  of  Common  Pleas  iti  Darts  lr« 
Bmk  of  England  (6)^  to  which  plaintiffs  have  recourse  on 
this  occiisiott.  We  agree  <'  that  if  it  fadd  appeared  that  the 
Bank  had  paid  thes^  diWdetads  to  persotis  to  whom  (if  plairi- 
tiff  hAd  informed  theiii  of  the  forgeries)  as  he  dtight  to  have 
done)  they  could  have  refused  to  pay  them,  he  cannot  recover 
such  dividends  in  this  action ;''  "  but  we  Hay  that  it  does  not 
Appear  that  they  have  so  paid  them ;  tio  evidence  of  such 
payment  appedrs."  If  then  it  had  appeared  that  through 
the  default  of  Davis  the  Bank  had  paid  away  his  dividends, 
fie  weulJTnotliave  been  entitled  to  recover.  Now  in  this 
" — case^ejury  have  in  effect  found  that  testatrix's  gross  negli- 
gence led  the  Bank  to  believe  those  transfers  duly  made  of 
which  her  executors  now  complain.  The  facts  then  which 
have  been  found  by  the  jury  in  this  case  entitle  defendants 
to  a  verdict  on  the  plea  of  not  guilty^  They  also  furnish 
evidence  on  the  second  and  third  pleas,  in  which  it  is 
alleged  that  testatrix  was  not  a* proprietor  of  the  stock;  for 
we  are  of  opinion  that  notwithstanding  the  strong  words  of 

(fl)  1  C.  &  M.  130;  S.  C.  2  Tjrrrw.  575. 
(5)  2  Bing.  393. 
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1839.        ^^^  ^^  ^^^*  ^'  ^  Stockholder  may  so  conduct  himself  as  to 
^^v^/      be  precluded  from  claiming  in  that  character;  ex.  gratis, 
aud  others     ^^^  transfer  is  only  to  be  made  by  underwriting  "  by  the 
V*  parties,  or  in  their  absence  by  lawful  attomies,  appointed 

Emolamd.  ^*^^^  certain  formalities ;"  but  suppose  the  proprietor  be- 
mg  present  had  not  uuderwritteu  the  transfer,  but  had  con- 
nived at  the  underwriting  of  his  name  by  another,  or  being 
absent,  had  expressly  requested  another  to  go  and  sign  his 
name, — the  act  would  not  have  been  complied  with,  yet  the 
property  would  have  passed  from  the  stockholder.  In  such 
a  case  indeed  fraud  would  have  been  an  ingredient,  but  I 
apprehend  that  any  culpable  conduct,  by  which  the  relation 
of  the  parties  to  the  property  is  completely  altered,  will  have 
the  same  effect.  The  verdict  must  be  the  same  on  the  last 
plea  also,  of  which  the  meaning  is  that  defendants  have  been 
induced  by  the  conduct  of  testatrix  to  become  responsible 
to  others  for  that  fund  which  they  had  possessed  for  her 
use,  and  to  part  with  the  money  which  they  had  received 
from  Government  to  pay  her  dividends.  Leave  was  reserved 
at  the  trial  to  enter  a  verdict  for  the  plaintiffs,  not  only  on 
those  general  points,  but  also  on  the  refusal  to  transfer  the 
sum  of  120/.  16«.,  the  last  remnant  that  testatrix  had  left 
standing  in  her  name.  But  on  looking  at  the  admissions,  we 
do  not  find  that  any  specific  demand  to  this  effect  was  made ; 
so  that  there  could  be  no  wrongful  refusal  to  comply  with  it. 

Rule  discharged. 
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Flight  and  another  f .  Thomas.  j^J^  ^ll^^^ 

Case.    The  second  count  of  the  declaration  charged  that  T!l l^^^it*^" 

o  tion  in  case 

the  defendant  wrongfully  and  injuriously  had  caused  and  for  causing 
procured  divers  offensive  stenches  to  come  in  and  about  gtenchesto 
the  plaintiffs'  dwel line-house,  whereby  it  was  rendered  unfit  <^«™e  over  the 

^      ,     , .       .  plftUltlff's 

for  habitaUon.  land,  the  de- 

Plea:  that,  before  and  at  the  time  of  the  committing  of  the  ^^^^^  ^^®^ 
grievances  mentioned^  defendant  was  in  the  occupation  of  copied  pre- 
premises  adjoining  the  said  premises  of  plaintiffs.     That  jUIf thwe^of " 
defendant  and  his  predecessors,  the  occupiers  for  the  time  the  plaintifl^ 
being  of  his  premises,  for  the  full  period  of  twenty  years  «ears  next  be- 
next  before  the  commencement  of  this  suit,  had  enjoyed  as  f^"*  ^®  com- 
i--«  I'l  •  ii/«ii    mencement  of 

of  right,  and  without  any  interruption,  the  benefit  and  ad-  the  suit  bad 

vantage  of  having  and  using  a  certain  niixen  in  and  upon  ^"J^y*'^  ^' 
the  premises  of  defendant,  contiguous  to  the  premises  of  without  inter- 
plaintiffs,  for  the  more  convenient  occupation  of  the  pre-  benefi"ofusing 
mises  of  defendant,  and  thereby,  during  all  that  time,  divers  a  mixen  on 
stenches  necessarily  arose  from  the  mixen.     That  defend-  mises,  near  to 
ant,  being  so  in  the  occupation  of  his  premises,  and  having  P"?"*?®*  ^^ 
occasion  to  use  the  mixen  in  manner  aforesaid,   at   said  thereby' 

several  times  when  &c.  did  use  the  mixen  for  the  more  •^*''<^hes  ne- 
cessarily arose, 
convenient  occupation  of  the  premises  of  defendant,  as  he  and  that,  in 

lawfully  might,  and,  by  reason  of  such  last-mentioued  use  "n  at  the  times 

of  the  mixen,  at  said  several  times  when  8cc.  the  stenches  when,  &c., 

necessarily   arose  from    the   mixen,   which   are   the  same  cessarily  arose, 

grievances  whereof  plaintiffs  have  above  complained.    Veri-  which  were 
"      .  ^  the  grievances 

fication.  complained 

Replication:  that  defendant  and  his  predecessors  &c.  the   ^  7th     1  * 

occupiers  &c.  for  the  full  period  of  twenty  years  next  be-  tiff  was  enti- 

fore  the  commencement  of  this  suit,  had  not  enjoyed,  as  of  Jn^ent  non*ob- 

right  and  without  interruption,  the  benefit  and  advantage  of  stante  vere- 

having  and  using  said  mixen  in  and  upon  the  premises  of  piea  did  not 

state  that  the 
itenchei  had  for  twenty  years  passed  over  the  plainiiff*t  land, 
VOL.   II.  N  N 
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defendant,  adjoining  premises  of  plaintiffs,  for  the  more 
convenient  occupation  of  the  premises  of  defendant  mode 
et  formal.    Issue  thereon. 

The  cause  was  tried  at  the  Dorsetshire  spring  assizes, 
1838,  when  the  defendant  obtained  a  verdict. 

Manning,  in  the  following  term,  moved  for  a  rule  nisi  to 
enter  judgment  for  the  plaintiff  on  this  issue,  non  obstante 
veredicto.  The  first  section  of  2  8c  S  Will.  4,  c.  71,  relates 
to  profits  alieno  solo.  The  second  section  relates  to  ease- 
ments to  be  enjoyed  alieno  solo,  and  protects  them  after 
enjoyment  for  twenty  years  without  interruption.  The 
right  claimed  by  the  plea  in  this  case  is  to  do  something  on 
the  defendant's  own  land.  The  third  section  contains  the 
only  provision  which  protects  a  claim  proprio  solo,  and  is 
applicable  to  the  enjoyment  of  light  only.  He  then  cited 
Filch  V.  Rowling  {a)  and  Popham  v.  Woolcot  (b). 

A  rule  nisi  having  been  granted, 

JBarstow  now  shewed  cause.  This  plea  is  framed  on 
the  second  section  of  the  act ;  and  the  question  is,  whether 
it  asserts  a  claim  to  what  may  properly  be  called  an  ease- 
ment. It  is  said  that  the  right  asserted  is  not  an  easement, 
because  it  is  to  continue  something  on  the  defendant's  own 
land,  from  which  proceeded  the  stenches  complained  of. 
But  at  common  law  a  grant  might  have  been  made  of  the 
privilege  claimed,  which  is  like  the  right  to  pass  smoke 
over  the  land  of  another.  It  matters  not  that  the  subject- 
matter  (the  stench)  is  not  perceptible  to  sight  or  touch. 
'*  Rights  of  accommodation  in  another's  land,  as  distin« 
guished  from  those  which  are  directly  profitable,  are  pro* 
perly  called  easements :"  Burlon'a  Real  Property,  (3d  ed.) 
386.  [Coleridge  J.  The  plea  does  not  state  that  the 
stenches  have  traversed  the  plainiiff^s  land  for  twenty  years. 
The  mixen  may  have  been  established  twenty  years  ago,  and 
yet  the  stenches  not  have  gone  over  the  boundaries  of  the 

{a)  Q  H.  Bl.  393.  (b)  1  Sid.  391. 
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plaintifif's  land  until  a  more  recent  period.]      It  certainly  is        i839. 
not  stated  that  they  did ;  but  this  plea  is  to  be  supported 
after  verdict. 


Erie  and  Manning,  contra^  were  not  called  upon  by  the 
Court. 


Flight 
and  another 

Thomas. 


Lord  Denman  C.  J. — ^The  plea  is  bad,  and  is  not  cured 
by  giving  the  defendant  credit  for  having  proved  every  alle- 
gation contained  in  it. 

LiTTLEDALE^  Patteson  and  Coleridge  Js.  concurred. 

Rule  absolute. 


SwANN  V.  Sutton. 

Debt  for  goods  sold  and  delivered,  work  done,  money 
paidy  and  on  an  account  stated.  Plea:  that  the  plaintiff 
ought  not  further  to  maintain  his  action,  because  after  the 
causes  of  action  accrued,  and  after  the  commencement  of 
the  suit,  to  wit,  on  &c.,  the  plaintiff  took  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  duly  assigned  to  Samuel  Siurgis, 
the  provisional  assignee,  of,  and  amongst  other  things,  all 
Ibe  real  and  personal  estate,  right,  title  &c.  of  the  plaintiff 
&C.  Averment  that,  by  force  of  the  said  act  and  assign- 
ment, all  the  estate^  right  &c.  of  the  plaintiff,  of  and  in  and 
unto  the  said  debt  and  causes  of  action  in  the  declaration 
mentioned,  vested  in  the  said  Samuel  Siurgis,  as  such  pro- 
visional assignee  as  aforesaid.    Verification. 

Replication :  precludi  non ;  because  after  the  assignment 
so  made  to  the  said  S.  Sturgis,  he,  Sturgis,  had  express 
notice  of  this  suit  commenced  and  prosecuted  against  the 
defendant,  and  of  the  cause  for  which  the  same  had  been 
and  was  commenced.  And  that  after  Sturgis  had  had  such 
notice  and  from  thence  until  the  making  of  the  indenture 

N  N  2 
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hereinafter  mentioned,  he,  Sturgis,  suffered  and  permitted 
the  said  suit  to  remain  and  continue  pending  and  to  be 
prosecuted  and  carried  on  by  and  in  the  name  of  the 
plaintiff.  The  replication  then  stated,  that  after  the  plea 
pleaded,  to  wit,  on  &c.  IV.  IV,  and  £.  B,  being  creditors 
of  the  plaintiff,  were  duly  appointed  assignees  of  the  estate 
of  the  plaintiff,  and  that  by  indenture  of  assignment  Sturgis 
conveyed  all  the  estate  8lc.  which  by  virtue  of  the  convey- 
ance in  the  plea  mentioned  was  vested  in  him.  The  plain- 
tiff then  averred  that  the  said  assignees  had  express  notice 
of  the  said  suit  so  commenced  and  prosecuted  and  depend- 
ing as  aforesaid,  and  of  the  causes  for  which  the  same  had 
been  and  was  so  commenced,  and  that  they  expressly 
assented  to  the  suit  and  that  the  same  and  the  proceedings 
therein  should  be  continued  and  prosecuted  by  the  plaintiff 
for  and  on  behalf  of  the  said  assignees,  and  for  the  benefit 
of  the  several  creditors  of  the  plaintiff  at  the  time  of  his 
taking  the  benefit  of  the  act  &c.  And  the  plaintiff  avers 
that  the  same  is  now  continued  and  prosecuted  in  his  name 
with  the  express  privity  and  approbation  and  consent  of 
the  said  assignees,  and  for  and  on  their  behalf.  Verifica- 
tion. 

Demurrer  and  joinder. 


Crompton  in  support  of  the  demurrer.  The  law  has 
been  settled  ever  since  Kinnear  v.  Tarrani  {a),  that  after 
the  commencement  of  the  action  it  is  a  good  plea  iu  bar 
that  the  cause  of  action  has  vested  in  the  plaintiff's  assignees. 
With  regard  to  subsequently  acquired  property,  it  is  true 
that  a  bankrupt  may  sometimes  sue  in  his  own  name: 
Drayton  v.  Dale{b),  Taylor  v.  JBuchanaM  {c);  or  the  assig- 
nees may  sue  in  his  name,  if  a  warrant  of  attorney  has  been 
given  to  him  before  his  bankruptcy  to  enter  up  judgment 
in  his  own  name,  Guinness  v.  Carroll  {d).     It  was  formerly 

(o)  15  East,  622.  (c)  4  B.  &  C.  419;  S.  C.  6  D. 

(6)  2  B.  &  C.  293;  5.C.  3D.      &  R.  491. 
&  R.  634.  ((/)  1  B.  &  Ad.  459. 
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thoagbt  that,  if  the  action  was  commenced  by  the  bankrupt  1839. 
before  the  bankruptcy,  the  assignees  might  carry  it  on  for 
their  own  benefit  in  his  name;  but  it  was  held  in  Kinnear  v. 
Tarrant  (a),  confirming  Barnes  v.  Maton,  there  cited, 
that,  if  the  defendant  pleaded  the  plaintiff's  bankruptcy  in 
bar,  he  was  entitled  to  judgment;  and  Bibbins  v.  Afait- 
tel{b),  was  there  distinguished  on  the  ground  that  the 
plaintiff  there  had  obtained  interlocutory  judgment  before 
his  bankruptcy,  and  therefore  the  defendant  had  no  day  in 
court  to  plead  the  bankruptcy.  Biggs  v.  Cox{c),  and 
Baylis  v.  Hayward  {d),  are  authorities  to  the  like  effect,  in 
the  former  of  which  cases,  Say  ley  J.  assigned  this  reason 
— that  the  defendant  was  entitled  to  see  on  the  record  to 
whom  payment  on  the  judgment  was  to  be  made.  Lea  v. 
Telfer(e),  shews  that  the  case  of  an  insolvent  is  in  this 
respect  analogous  to  that  of  a  bankrupt,  as  the  assignment 
in  each  case  vests  all  the  personal  estate  and  rights  in  the 
assignees. 

Archbold  control.  It  was  suggested  for  the  first  time 
in  Kinnear  v.  Tarrant  (/)  by  Marryatt,  arguendo,  that  there 
was  a  distinction  in  the  case  of  interlocutory  judgment, 
because  after  that  the  defendant  had  no  day  in  court,  but 
the  judgment  of  the  Court  did  not  proceed  on  that  point. 
Lord  Tenterden  C.J.  has  held  several  times  in  this  Court, 
that  the  assignees  may  go  on  with  the  action  if  they  choose, 
and  it  would  be  very  hard  upon  the  creditors  if  they  were 
forced  to  commence  a  new  action.  In  IVaugh  v.  Austen{g), 
where  the  plaintiff  became  bankrupt  after  interlocutory  and 
before  final  judgment,  and  sued  out  execution,  the  Court 
refused  to  set  it  aside,  and  the  Court  said  they  had  several 
times  permitted  the  assignees  to  continue  a  suit  commenced 

(a)  15  East,  622.  ((Q  4  A.  &  £.  956;  5.  C.  5  N. 

(h)  2  Wils.  358.  &  M.  613. 

(0  4  B.  &  C.  9^;  S.  C.  7  D.         (e)  1  C.  &  P.  146. 
&  R.  409.  (/)  15  East,  62«. 

{g)  3  T.  R.  437. 
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1839.  by  a  bankrtipt  in  his  own  name.  Bibbins  v.  Mantel  (a)  is  an 
equally  strong  authority,  and  Kretchman  v.  Beyer  (6)  shews 
that  the  assignees  cannot  make  themselves  parties  to  the 
record  till  after  interlocutory  judgment.  Guinness  v.  Car^ 
roll(c)  is  a  much  stronger  case  than  the  present.  There, 
lo  an  action  of  debt  on  an  Irish  judgment,  the  defendant 
pleaded  that  the  judgment  was  entered  up  on  a  warrant  of 
attorney,  and  that  before  entering  up  judgment  the  plaintiff 
became  a  bankrupt,  and  that  the  debt  had  vested  in  his 
assignee  who  had  brought  an  action  of  debt  on  the  judg« 
nient  which  was  still  j>ending;  yet  the  plea  was  held  bad. 
Biggn  V.  Cox  (d)  is  not  applicable^  because,  although  the 
assignees  may  if  they  choose  continue  the  action  com- 
menced by  the  bankrupt,  they  are  not  compellable  to  do 
so.  It  is  every  day's  practice  for  a  bankrupt  plaintiff  to  be 
called  on  to  give  security  for  costs  where  the  action  is 
carried  on  by  the  assignees.  [Patteson  J.  In  Minchin  v. 
Hart  {e),  where  the  plaintiff  became  bankrupt  before  plea 
pleaded,  and  the  defendant  obtained  an  order  for  giving 
security  for  costs,  and  afterwards  pleaded  the  bankruptcy 
in  bar,  the  Court  refused  to  strike  out  the  plea,  which  is  a 
strong  authority  against  you.  It  seems  very  hard  if  this 
action  should  be  allowed  to  go  on;  for  suppose  the  plaintiff 
to  recover  and  the  assignees  to  bring  a  fresh  action,  the 
defendant  could  not  plead  a  former  recovery.]  It  is  sub- 
mitted  that  he  might;  if  the  assignees  resist  giving  security 
for  costs,  as  in  Minchin  v.  Hart  (c)  it  shews  that  they  do 
not  adopt  the  action,  and  therefore  of  course  the  plea  of 
bankruptcy  is  valid. 

Crompton  in  reply.  The  cases  relied  on  by  the  plaintiff 
were  all  pressed  on  the  Court  in  Kinnear  v.  Tarrant  (f) 
without  effect,  and  were  considered  by  Bay  ley  J.  in  Biggs 

(a)  2  Wils.  358.  (rf)  4  B.  &  C.  920;  S.  C.  7  D. 

lb)  1  T.  It,  463.  &  R.  409. 

(c)  1  B.  &  Ad.  459.  («)  t  Chit.  R.  215. 

(/)  15  East,  622. 
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V.  Cox  (a)f  to  have  been  overruled  by  it.  No  doubt  the 
assignees  may  continue  an  action  commenced  by  the  bank- 
rupt, but  the  question  is,  whether  this  plea  is  not  valid  if 
plesided.  In  MincMn  v.  Hart  {b),  it  was  clearly  considered 
that  the  plea  was  a  bar.  [He  was  then  stopped  by  the 
Court.] 

Lord  Denman  C.J. — ^We  think  the  plea  is  a  good 
defence.  The  right  to  maintain  this  action  was  transferred 
by  the  assignment,  and  it  is  impossible  to  hold  that  the 
practice  of  the  Court  in  requiring  security  for  costs,  when 
the  action  is  carried  on  in  the  name  of  the  bankrupt,  can 
affect  the  validity  of  this  plea. 

LiTTLEDALE  J. — ^The  plea  shews  that  the  plaintiff  is 
not  entitled  to  maintain  this  action.  The  cause  of  action 
vested  before  the  bankruptcy;  if  the  assignment  had  taken 
place  before  the  writ  issued  he  could  not  have  commenced 
the  action,  and,  as  it  has  taken  place  since  and  before  plea 
pleaded,  he  cannot  continue  the  action.  lu  Minchin  v. 
Hart  (Jb)  and  Bretherton  v.  Osborne  (c),  it  seems  to  have 
been  taken  for  granted  that  a  similar  plea  was  good.  There 
is  no  distinction  in  these  cases  between  an  insolvent  and  a 
bankrupt. 

Patteson  J. — No  practice  with  regard  to  costs  can 
enable  us  to  deprive  a  party  of  the  right  of  pleading  a  valid 
plea.  If  any  authority  were  wanting  it  is  supplied  by  Min- 
chin V.  Hart  (6). 

Judgment  for  the  defendant. 

(a)  4  B.  &  C.  920;  &  C.  7  D.  (6)  1  Chit.  Rep.  215. 

&  R.  409.  (c)  1  Dowl.  P.  C.  462. 
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Saturday^ 
June  15M. 

Where  the  ob- 
jection to  the 
competencj  of 
a  witness 
(such  as  an 
accommoda- 
tion drawer  of 
a  bill)  appears 
on  the  record, 
his  competen- 
cy is  restored 
by  his  state* 
ment  that  he 
has  a  release 
without  pro- 
ducing it. 


LuNNlSS  V.  Row. 

Indorsee  against  the  acceptor  of  a  bill  of  exchange^ 
drawxi  by  one  James  Smith,  and  indorsed  by  him  to  the 
plaintiff.  Plea:  that  the  defendant  accepted  the  bill  for  the 
accommodation  of  Smith,  and  that  Smith  indorsed  the  bill 
for  a  special  purpose  to  the  plaintiff,  for  the  sole  use  and 
benefit  of  Smith,  to  wit,  that  the  plaintiff  might  get  the  bill 
discounted  for  Smith  before  the  bill  became  due,  and  pay 
the  proceeds  upon  such  discounting  to  Smith,  for  his  own 
benefit;  and  that  the  plaintiff  did  not  discount  the  bill,  but 
in  violation  of  good  faith  and  without  the  consent  of  Smith, 
omitted  to  return  the  bill  to  Smith,  and  detained  the  same 
under  colour  that  he  would  destroy  it;  and  the  defendant 
says  the  plaintiff  is  fraudulently  suing  upon  the  said  bill, 
without  having  ever  given  any  value  for  it.  There  were 
other  pleas,  which  it  is  unnecessary  to  mention. 

At  the  trial,  before  Lord  Denman  C.  J.,  at  the  sittings 
in  London,  after  Trinity  term,  1838,  Smith  was  called  as  a 
witness  by  the  defendant.  He  stated  that  he  had  a  release, 
which  had  been  prepared  by  the  defendant's  attorney,  but 
that  he  had  not  read  it  through.  It  was  contended  that  the 
release  should  be  produced,  as  the  objection  to  the  witness 
appeared  on  the  record.  His  lordship  overruled  the  objec- 
tion and  indorsed  the  witness's  name  on  the  back  of  the 
record.  The  verdict  passed  for  the  defendant,  and  his  lord- 
ship gave  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 
A  rule  nisi  having  been  obtained  accordingly,  in  Michaelmas 
term,  on  the  ground  that  the  release  should  have  been  pro- 
duced, and  that  the  3  Sc  4  Will.  4,  c.  42,  did  not  make  the 
drawer  of  an  accommodation  bill  a  competent  witness ; 


Butt  now  shewed  cause.  The  objection  to  the  witness 
in  this  case  arose  in  effect  on  the  voire  dire,  and  therefore 
his  competency  might  be  restored  by  his  parol  statement 
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It  is  true  that  in  Goodhay  v.  Hendry  {a),  which  was  an  1839. 
action  by  the  assignees  of  a  bankrupt.  Best  C.  J.  held  that 
the  bankrupt  was  not  rendered  competent  by  his  statement 
that  he  had  obtained  his  certificate  and  released  to  the 
assignees,  but  that  both  certificate  and  release  should  be 
produced.  That  case  however  was  overruled  by  Parke  J. 
in  Wandless  v.  Cawthome{b\  and  cannot  be  supported. 
In  Carlisle  v.  Eady{c),  where  a  similar  objection  was  taken 
to  a  bankrupt,  Park  J.  said,  that  in  all  the  years  he 
had  known  Guildhall  he  never  knew  such  a  release  called 
for.  In  Quarterman  v.  Cox{d),  Coleridge  J.  thought  that 
if  the  release  were  in  Court  it  ought  to  be  produced,  but 
not  otherwise;  and  in  Vivian  y.  Humphreys (e)^  which  was 
tried  three  times  in  Cornwall,  where  a  witness  stated  on  the 
voire  dire  that  he  was  interested  and  left  the  box,  and  on  his 
return  stated  that  he  had  been  released,  it  was  held  sufficient. 
2.  Even  if  Smith  was  incompetent,  his  competency  was 
restored  by  indorsing  his  name  on  the  back  of  the  record; 
Faiih  v.  M'Intyre{f),  (where  the  attention  of  Parke  B. 
was  called  to  the  contrary  decision  of  Lord  Lyndhurst  C.  B., 
in  Burgess  v.  CuitiU(g),)  Yeomans  v.  Legh{h). 

R,  V.  Richards  and  Whitehurst,  contr^.  The  authorities 
are  contradictory,  but  the  principle  is  quite  clear.  Where 
an  objection  is  taken  to  the  competency  of  a  witness  on  the 
voire  dire,  there,  no  doubt,  the  objection  may  be  removed  by 
secondary  evidence,  but,  where  the  objection  to  the  witness 
appears  on  the  record,  as  in  this  case,  then  the  ordinary 
rules  of  evidence  apply,  and  the  objection  must  be  removed 
by  production  of  the  best  evidence.  Goodhay  v.  Hendry  (a) 
is  confirmed  by  an  anonymous  case  before  Tindal  C.  J., 
mentioned  in  a  note  to  that  case.  His  lordship  there  said, 
''  The  difficulty  is,  that  the  objection  does  not  arise  on 

(a)  Moo.  &  Malk.  319.  (e)  Not  reported. 

(6)  Moo.  &  Malk.  321,  n.  (J)  7  C.  &  P.  44. 

(c)  1  C.  &  P.  234.  (g)  6  C.  &  P.  282. 

\d)  8  C.  &  P.  97.  (A)  2  M.  &  W.  419. 
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1839.  the  voire  dire,  but  from  the  opening  of  the  case  for  the 
plaintiffs,  and  from  the  pleadings  themselves."  There  are 
few  decisions  on  the  point,  because  it  is  only  since  the  new 
rules  that  the  fact  of  the  witness  being  an  accommodation 
drawer  would  appear  on  the  record. 

.  Lord  Denhan  C.J. — The  first  point  is  in  fact  settled 
by  practice^  and  my  experience,  though  much  less  than  that 
of  my  late  brother  J^ark  J.,  entirely  confirms  his  observa- 
tion. It  is  therefore  unnecessary  to  hear  any  argument  on 
the  second  point. 

LriTLBDALE  J. — I  do  not  see  any  reason  in  the  distinction 
as  to  the  objection  to  a  witness  appearing  on  record  or  not. 
I  admit  there  has  been  a  notion,  that,  when  the  objection 
appears  on  record,  secondary  evidence  is  insufficient  to 
remove  it.  But  there  is  not  much  difference  in  principle 
between  the  two  cases,  and  in  practice  there  has  been  none. 

Patteson  and  Williams  Js.  concurred. 

Rule  discharged. 


Monday,  EvANS  V.  FryER, 

June  \lth. 

Declaration  on  ASSUMPSIT  to  recover  the  amount  of  a  wager  alleged 

*hrt"pliint?ff  ^  ^^  '"^^^  ^^^^  '^^^  ^y  ^^^  defendant  to  the  plaintiff.  Th^ 
bet  defendant  declaration  stated  that,  in  consideration  that  the  plaintiff  at 
road  would       the  request  of  the  defendant  had  promised  to  pay  him  50L 

be  completed  jf  ^  railroad  was  not  completed  for  the  general  conveyance 
by  a  certain  li-T-  .t*-      -i 

day,  **  for  the  of  passengers  to  and  from  Liverpool  and  Birmmgham,  m 
general  con- 
veyance of  passengers."  The  wager  proved  was  simply  that  the  railroad  would  be 
completed  by  the  day.  The  judge  who  tried  the  cause  amended  by  striking  out  of  the 
record  the  words  "  for  the  general  conveyance  of  passengers  I'^-^Held,  that  the  amend- 
ment was  properiy  made,  as  the  amended  declaration  increased  the  plaintiff's  bordea, 
by  rendering  it  necessary  for  him  to  prove  that  the  road  was  completed  for  all  its  par- 
poses,  and  that  therefore,  as  far  as  the  defendant  was  concerned,  the  amendment  bad 
not  been  made  in  **  any  material  particular.*' 


EVAHS 

V. 
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six  years,  from  the  14th  July,  1831;  the  defendant  then  i8S9. 
promised  the  plaintiff  to  pay  him  150/.  if  a  railroad  was 
completed  for  the  general  conveyance  of  passengers  to  and 
from  Liverpool  and  Birmingham  in  six  years,  from  the  said  Fateb. 
14th  July.  Averment,  that  the  railroad  was  completed  as 
aforesaid,  at  the  time  mentioned.  Pleas :  I.  Non  assumpsit; 
2.  That  the  railroad  was  not  completed  for  the  general  con- 
veyance of  passengers  in  six  years  from  the  14th  July,  1831. 

At  the  trial  before  Park  J.,  at  the  Warwickshire  spring 
assizes,  1838,  it  appeared  that  the  terms  of  the  wager  were, 
that  a  railroad  would  be  completed  in  six  years  &c.,  with- 
out the  additional  words  **  for  the  general  conveyance  of 
passengers.''  The  learned  judge,  at  the  request  of  the 
plaintiff,  but  without  the  consent  of  th^  defendant,  amended 
the  record  by  striking  out  the  last-mentioned  words.  Ver- 
dict for  the  plaintiff.  The  defendant  had  leave  to  move  to 
enter  a  nonsuit. 

Humfrejft  in  the  following  term,  having  obtained  a  rule 
nisi, 

Goulburn  Seijt  and  J.  HUdjfard  now  shewed  cause. 
The  3  &  4  fVill.  4,  c.  42,  s.  23,  allows  amendments  to  be 
made  ''  in  any  particular  or  particulars  in  the  judgment  of 
such  court  or  judge  not  material  to  the  merits  of  the  case, 
or  by  which  the  opposite  party  cannot  have  been  preju- 
diced." The  defendant  could  not  have  been  prejudiced 
by  this  amendment,  for  it  was  advantageous  to  him,  as  the 
plaintiff,  after  the  qualifying  words  had  been  struck  out  of 
the  declaration,  was  bound  to  satisfy  the  jury  that  the  rail- 
road was  completed,  by  the  time  in  question,  for  every  pur- 
pose. Nor  was  the  amendment  made  in  any  particular 
material  to  the  merits  of  the  case.  ''  Unless  the  judges  are 
very  liberal  in  the  allowance  of  amendments,  the  rule  which 
binds  a  plaintiff  to  one  count  will  operate  very  harshly ;" 
Sainsbury  v.  Matthews  {a),  and  Whitwill  v.  Scheerip).    In 

(a)  4  M.  &  W.  343.  (6)  3  N.  &  P.  308. 
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1839.  the  latter  case  the  defendant,  who  objected  to  the  amend- 
menty  made  an  affidavit  that  he  went  down  to  try  the  issue 
contained  in  the  averment  ordered  to  be  amended. 

Humfretf  and  Waddington,  contri.  The  amendment 
was  not  for  the  defendant's  benefit.  The  declaration  in 
the  amended  form  stated  the  wager  to  be  that  the  railroad 
was  to  be  completed.  That  allegation  would  have  been 
satisfied  by  proof  that  the  mere  rails  were  completely  laid 
down;  whereas  the  original  form  of  the  declaration  threw 
it  upon  the  plaintiff  to  prove  not  only  that  the  rails,  but 
that  all  the  other  railroad  apparatus  was  complete,  so  as  to 
be  available  for  the  general  conveyance  of  passengers. 
The  particular  in  which  an  amendment  is  made  must  be 
both  **  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced.'' 

LiTTLBDALB  J.(a) — I  think  that  this  rule  should  be  dis- 
charged. l*he  amended  declaration  increased  the  burden 
of  proof.  But  on  whom  did  the  increased  burden  fall? 
On  the  plaintiff.  The  defendant  therefore  was  not  preju- 
diced by  the  amendment. 

Patteson  J. — I  should  doubt  whether  the  amendment 
had  been  properly  made,  if  it  diminished  in  any  degree  the 
plaintiff's  burden  of  proof.  It  cannot  be  considered  to 
have  done  so,  unless  the  amended  declaration  be  interpreted 
in  the  way  contended  for  by  the  defendant.  But  I  think 
it  would  be  trifling  to  say  that  the  wager  that  the  railroad 
should  be  completed  by  a  certain  day  does  not  mean  that 
it  should  be  completed  so  as  to  be  used  for  all  its  intended 
purposes.  In  this  view  the  plaintiff's  burden  of  proof  was 
increased  by  the  amendment.  The  defendant|  therefore, 
cannot  say  the  amendment  was  material  as  far  as  he  was 
concerned.     If  he  had  gone  to  trial  because  he  relied  on 

(a)  Lord  Dennu^n  C.  J.  had  left  Coart  daring  the  ai^gumeot. 
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the  point  now  suggested,  thinking  the  plaintiff  would  be 
unable  to  satisfy  the  terms  of  what  the  defendant  conceived 
to  be  the  more  extensive  wager,  that  should  have  been 
stated,  and  the  Court  might  have  been  applied  to  on  that 
ground. 
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Williams  J. — I  quite  agree  with  the  counsel  for  the 
plaintiff,  that  we  should  be  liberal  in  allowing  amendments 
of  this  kind.  Let  the  contract  be  ever  so  ambiguous^  the 
party  declaring  upon  it  must  elect  and  fix  upon  a  single 
meaning  to  be  given  to  it,  and  must  not  have  more  than 
one  count  to  set  it  forth.  If  amendments  were  not  liberally 
allowed,  the  hardship  of  the  new  rules  would  be  most 
grievous,  and  the  merits  be  in  constant  peril  of  strangulation 
by  the  pleadings.  I  quite  agree  with  my  brother  Patteson 
that  it  would  be  trifling  to  interpret ''  completing  the  rail- 
road'' to  mean  nothing  more  than  completely  laying  down 
the  rails ;  the  words  must  mean  completing  the  road  for 
all  purposes. 

Rule  discharged. 


Calvert  v.  Mogos. 


Friday^ 
June  2l8i. 


Debt  for  goods  sold  and  delivered,  money  had  and  re-     i.  Whereto 

ceived,  and  on  an  account  suted (a).     Plea:  that  defendant  folded  onan 

does  not  owe  the  said  sums  of  money,  or  any  part  thereof  account  stated 

modo  et  form&.     Special  demurrer  setting  out  for  cause  pleaded  nil 

that  the  plea  is  a  plea  of  nil  debet,  which  by  the  rules  of  **«f » ''"jd  on 

!  „         ,  .  .  speaal  demur- 

pleading  IS  not  allowed  in  any  action.  rer  suggested 

in  argument 

(fl)  The  declaration  was  filed  lOth  March,  1838.  rarUue  wHT 

given  by  the 
Highwav  Act  (5  &  6  Will  4,  c  50,  s.  109)  to  the  surveyor  of  highways  in  actions  brought 
for  anything  done  in  pursuance  of  the  act,  and  that  the  plaintiff  had  waived  the  tort  and 
sued  the  defendant, or  surveyor,  for  money  had  and  received:— Held,  that,  as  the  count 
on  an  account  stated  could  not  be  brought  within  the  statute,  the  plea  was  bad. 

9.  Where  a  statute  gives  the  plea  of  the  general  issue  for  anything  done  in  pursuance 
of  the  act,  the  plamtiff  cannot  oust  the  defendant  of  this  plea  by  waiving  the  tort  and 
suing  in  contract. 
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1839.  Wightman  appeared  in  sapport  of  the  demurrer,  and 

'"^'^^'^^      relied  on  ihe  rule  Hil.  4  WUL  4,  No.  II. 
Calvbbt 

V. 

Mooog.  Peacock,  contri.    The  plea  is  pleaded  by  virtue  of  the 

new  Highway  Act  (5  &  6  Will.  4,  c.  50,  a.  109),  and  there- 
fore the  new  rules  do  not  apply ;  Earl  Spencer  v.  SwanneU{a), 
The  new  Highway  Act  enacts  (sect.  51)  that  the  surveyor 
of  highways  may  take  and  carry  away  materials  lying  upon 
any  lands  for  the  repairs  of  the  highways,  within  the  parish 
for  which  he  is  surveyor,  without  making  satisfoction  for  the 
same;  and  section  109  enables  the  general  issue  to  be 
pleaded  to  any  action  brought  for  any  thing  done  in  pursu- 
ance of  the  act.  The  defendant  is  a  surveyor  of  highways, 
who  has  taken  stone  from  the  plaintiflF's  land;  but  the  plain- 
tiff, instead  of  bringing  an  action  of  tort,  where  it  is  clear 
the  defendant  would  have  been  enabled  to  plead  the  general 
issue,  waives  the  tort  and  brings  money  had  and  received, 
but  by  so  doing  he  cannot  oust  the  defendant  of  the  benefit 
of  the  statute.  Under  nil  debet  the  defendant  might  give  in 
evidence  that  he  had  not  had  the  twenty-one  days'  notice  of 
action  required  by  section  109,  which  is  of  great  importance, 
because  with  such  notice  the  surveyor,  under  section  111, 
might  levy  a  rate  and  supply  himself  with  funds  to  meet  all 
demands  for  contracts  made  by  him.  If  indeed  it  were  to 
be  contended  that  the  matter  in  respect  of  which  the  defend- 
ant is  sued  was  not  for  any  thing  done  under  the  statute, 
the  plaintiff  should  have  taken  out  a  summons  to  strike  out 
the  plea. 

Wightman,  in  reply.  If  this  plea  is  good,  any  one  who 
is  sued  for  goods  sold  and  delivered  may  plead  nil  debet, 
and  allege  that  it  is  in  respect  of  some  statute.  [Zt/^/e- 
dale  J.  There  is  a  case  of  Greenway  v.  Hurd{b),  where 
money  had  and  received  was  brought  against  an  excise  offi- 
cer to  recover  duties  erroneously  levied  by  him,  and  it  was 
held  that  he  was  entitled  to  notice  of  action,  although  it 

(a)  3  M.  &  W.  154.  (6)  4  T.  R.  533. 
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WIS  contended  that  the  statute  23  Geo.  3,  c.  70,  8.  SO,  only 
extended  to  actions  of  tort.]  The  5 1st  section  of  the  pre- 
sent statute  does  not  apply  to  goods  sold  at  alK  [Paite- 
son  J.  If  the  action  is  really  founded  on  that  section,  and  the 
plaintiff  chooses  to  turn  his  case  into  a  contract,  he  cannot 
thereby  deprive  the  defendant  of  the  defence  given  him  by 
statute.]  At  all  events,  as  the  declaration  ccmtains  a  count 
on  an  account  stated,  no  statute  can  give  the  defendant 
power  to  plead  nit  debet  to  that.  IPaltewn  J.  Ought  not 
you  to  have  taken  out  a  summons  to  strike  out  the  plea?] 
Smedky  v.  Joyce  (a)  shews  that  the  plea  is  bad  on  special 
demurrer. 
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Calvert 

V. 

Mooos. 


The  Court  then  asked  Peacock  if  he  could  bring  the 
account  stated  within  the  statute. 

Peacock.  Section  111  enables  the  vestry  of  a  parish  to 
dedend  any  road  indictment,  and  the  surveyor  to  charge  in 
his  accounts  the  expenses  of  the  defence.  There  may  there- 
fore be  an  account  stated  by  the  attoniey  for  the  defence 
with  the  surveyor,  which  would  bring  such  an  account 
within  the  act.  The  demurrer  is  to  the  whole  plea,  and  is 
too  large  if  the  plea  be  good  to  any  count ;  Spyer  v.  Tkel*- 
weU(b),  Webb  Y.  Baker  {c). 

Lord  Denman  C.J. — It  is  true  that  there  might  be  an 
attorney's  bill  and  an  account  stated  upon  it,  in  respect  of 
the  defence  of  an  indictment,  but  it  is  evident  that  that  would 
be  wholly  collateral  to  any  thing  done  in  pursuance  of  the 
statute^  and  therefore  the  plea  of  nil  debet  to  that  count  is 
bad.  And  as  that  plea  is  pleaded  to  the  declaration  gene- 
rally, itc^nnoFbe^object^^  also. 

LiTTLEDALB,  Patteson  and  Williams  Js.  concurred. 

Judgment  for  the  plaintiff. 


/ 


(a)  2  C.  M.  &  R.  721.        {b)  9  C.  M.&  R.  692.       (c)  3  N.  &  P.  87. 
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Fridayf  KiNO  V.  BrADDON. 

June  91fl. 

Toanacdoo  ASSUMPSIT  on  a  bill  of  exchange,  drawn  by  one 

wclp^A  ^^'^^f  ^^^  1^'-  ^'-  f^'f  pay«We  to  hia  order  three  months 

bill  of  ex-  after  date,  accepted   by  the  defendant,  and  indorsed  by 

pleaded  that  ff^^lch  to  the  plaintiff. 

^^d^*t*d  Pl«a^  that  before  and  at  the  time  of  making,  accepting 
to  the  plaintiff  and  indorsing  the  bill  of  exchange  in  the  declaration  men- 
stat^  ^hatT  ^^^"^^'  *"  manner  and  form  as  therein  alleged,  the  defend- 
was  corraptly  ant  was  indebted  to  tj^e  plaintiff  in,  to  wit,  120/.  l6s.,  upon 
^fendan^  ^"  account  before  then  stated  between  them,  and  that  there- 
should  pay  upon,  and  before  the  making  or  accepting  or  indorsing  of 
debt,  and  the  said  bill  of  exchange,  to  wit,  on  the  20th  of  June,  1838, 
d!**"^*mTih8'  *^  ^*®  corruptly,  and  against  the  form  of  the  statute  in  such 
forbearance,  case  made  and  provided,  agreed  by  and  between  the  plain- 
buf  aTthat  ^  tiff,  the  defendant,  and  the  said  Welch,  that  the  defendant 
date  for  pay-  should  then  pay  to  the  plaintiff  a  certain  sum  of  money,  to 
residae,  and  ^^t,  the  sum  of  14/.  14$.  6d.,  in  part  reduction  and  dis- 

should  pay  a    charge  of  the  said  debt,  and  that  the  plaintiff  should  forbear 

iom  (eiceed-  , 

ing  5L  per        and  give  day  of  payment  of  the  residue  of  the  said  debt, 

forb^imnce"^  being  the  sum  of  106/.  U.  6d.,  to  the  defendant  for  a  cer- 
and  that  the     tain  space  of  time,  to  wit,  for  the  space  of  three  months 
sums  were        ^^^"  ^^^^  following,  and  that  the  defendant,  for  such  for- 
paid  and  the    bearance  and  giving  day  of  payment  of  the  residue  of  the 
was  given  ac-   ^^^^  ^^ht  as  aforesaid,  for  the  time  aforesaid,  should  then 
cordingly:--     giy^  ^^^  ^^y  ^q  ||,g  plaintiff  a  certain  sum  of  money,  to  wit, 
transaction       the  sum  of  5L  5s,  6^.,  and  also  that  the  said  bill  of  ex- 
was  exempted  change*  in  the  said  declaration  mentioned,  should  be  made, 
laws  by  3  &  4  accepted  and  indorsed  to  the  plaintiff,  in  manner  and  form 
s.  7.    '  ^**    '    ^^  '^  therein  alleged,  as  a  security  for  the  payment  of  the 
said  residue  of  the  said  debt,  at  the  expiration  of  the  time 
last  aforesaid.     That  in  pursuance  of  the  said  corrupt  and 
unlawful  agreement,  he  the  defendant  did  then,  to  wit,  on 
the  day  and  year  aforesaid,  pay  to  the  plaintiff,  and  the 
plaintiff  in  like  pursuance   thereof  did  then  accept  and 
receive  of  and  from  him  the  defendant  the  said  sum  of 
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14/.  14s.  6d.,  in  part  reduction  and  discharge  of  the  said  1BS9. 
debt  of  120/.  I65.,  so  due  and  owing  from  him  the  defend-  |^^^^ 
ant  to  the  plaintiff  as  aforesaid,  and  that  for  the  plaintiff's  v. 

forbearing  and  giving  day  of  payment  of  the  said  residue  of  ^^^^ 
the  said  debt^  being  the  said  sum  of  IO6/.  1«.  6d.,  to  him 
the  defendant,  for  the  said  space  of  three  months  then  next 
following,  he  the  defendant,  in  further  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  did  then,  to  wit,  on  the 
day  and  year  aforesaid,  give  and  pay  to  the  plaintiff,  and 
the  plaintiff,  in  like  further  pursuance  thereof,  did  then 
accept  and  receive  of  and  from  the  defendant,  the  said  sum 
of  5/.  58.  6d.,  and  also  in  further  pursuance  of  the  said  cor- 
rupt and  unlawful  agreement,  the  said  bill  of  exchange,  in 
the  said  declaration  mentioned,  was  then,  to  wit,  on  the  day 
and  year  aforesaid,  made,  accepted  and  indorsed  to  the 
plaintiff;  and  the  plaintiff,  in  like  further  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  did  then  receive  the 
same  as  a  security  for  the  payment  of  the  said  residue  of 
the  said  deb^at  the  expiration  of  the  time  in  that  behalf 
aforesaid.  ^And  the  defendant  further  says,  that  the  said 
sum  of  5/.  5s,  6d„  so  as  aforesaid  agreed  to  be  and  which 
was  as  aforesaid  given  and  paid  to  the  plaintiff  for  the  for- 
bearance and  giving  day  of  payment  of  the  said  sum  of 
106/.  Is,  6d.  for  the  said  space  of  three  months,  exceeds 
the  rate  of  5/.  for  the  forbearing  and  giving  day  of  payment 
of  100/.  for  one  year,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.  By  means  of  which  said 
several  premises,  and  by  force  of  the  said  statute,  the  said 
bill  of  exchange  in  the  said  declaration  mentioned  was  and 
is  wholly  void  in  law.     Verification. 

Special  demurrer,  on  the  ground  that,  although  it  is 
stated  iu  the  declaration  that  the  said  bill  of  exchange 
therein  mentioned  was  drawn  and  made  payable  at  three 
months  after  the.date  thereof  and  it  appears  in  the  decla- 
ration and  plea  that,  at  the  time  of  the  defendant's  accept- 
ing the  same,  it  had  not  more  than  three  months  to  run, 
yet  the  defendant  hath,  in  and  by  his  plea,  stated  and  insisted 

VOL.  11.  o  o 
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1839.  on  as  a  groiiud  of  defence  matters,  which,  if  true,  since  the 
passing  of  a  certain  act  of  parliament,  made  and  passed  in 
the  fourth  year  of  William  4th,  intituled  ''  An  Act  for 
giving  to  the  Corporation  of  the  Governor  and  Company 
of  the  Bank  of  England  certain  Privileges  for  a  limited 
Period  under  certain  Conditions/'  and  a  certain  other  act 
of  parliament,  passed  in  the  first  year  of  the  reign  of  her 
present  Majestyi  intituled  '^  An  Act  to  exempt  certain  Bills 
of  Exchange  and  Promissory  Notes  from  the  Operation  of 
the  Laws  relating  to  Usury,''  have  been  and  are  wholly  in- 
operative as  a  defence  to  an  action  on  any  bill  similar  to 
that  set  forth  in  the  declaration.  Also  on  the  ground  that, 
if  the  defendant  intended  to  insist  that  he  had  accepted  no 
such  bill  as  came  within  the  protection  of  the  above-named 
statutes,  he  should  have  traversed  and  denied  the  statement 
in  the  declaration,  that  he  had  accepted  such  a  bill  as  is 
there  set  forth,  instead  of  admitting  such  fact  as  be  has 
done;  or  he  should  have  shewn,  in  and  by  bis  plea,  that  the 
bill  accepted  by  him  was  made  payable  more  than  twelve 
months  after  the  date  thereof,  and  had  more  than  twelve 
months  to  run,  or  that  it  was  made  payable  more  than  three 
months  after  date,  and  had  more  than  three  months  to  run, 
and  that  the  present  action  was  commenced  before  the 
passing  of  the  last-mentioned  statute,  or  that  the  bill  was 
accepted  before  the  passing  of  the  above-mentioned  statutes, 
or  such  other  matters  as  the  case  may  require.  Also  on 
the  ground  that  the  plea  neither  traverses  and  denies,  nor 
confesses  and  avoids  the  matters  contained  in  the  declaration. 

A.  V.  Richards,  in  support  of  the  demurrer.  This  bill 
is  exempted  from  the  ordinary  operation  of  the  usury  laws 
by  3  &  4  Will.  4,  c.  98,  s.  7>  which  applies  to  bills  not 
having  more  than  three  months  to  run,  and  by  7  WilL  4, 
and  1  Fict.  c.  80,  which  applies  to  bills  not  having  more 
than  twelve  months  to  run.  Vallance  v.  Siddel{a)  is  an  au- 
thority upon  the  present  point.     In  Berrington  v.  Collis{h\ 

(a)  6  A.  &  E.  932;  S.  C.  2  N.  &  P.  78.        {b)  5  Bing.  N.  C.  332. 
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where  a  note  was  held  to  be  not  within  the  protection  of        1839. 
the  former  statute,  the  real  contract  was  upon  the  security 
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of  leasehold  premises,  and  the  note  was  a  collateral  security      ^    v, 
only,  and  added  for  the  purpose  of  evading  the  usury  laws. 

Busbj/  contrd.  It  appears  from  the  pleadings  that  there 
was  a  debt  due  from  the  defendant  to  the  plaintiff  ante* 
cedently  to  the  date  of  the  bill.  The  bill  therefore  has 
been  given  to  secure  usurious  interest  in  respect  of  that 
antecedent  debt,  and  not  in  respect  of  the  bill  itself.  The 
plea  would  have  been  good,  at  all  events,  before  the  recent 
statutes;  Roberts  v.  Trenaj/ne {a),  and  Morse  v.  WiUon[b). 
Berrwgton  v.  CoUis  (c)  is  in  point,  for  it  shews  that  the 
recent  statutes  do  not  protect  a  bill  which  is  given  to  secure 
usurious  interest  on  a  transaction  dehors  the  bill  itself. 
In  Connop  v.  Meaks(d),  where  the  Court  refused  to  set 
aside  a  warrant  of  attorney  on  the  ground  of  usury,  the 
warrant  had  been  given  to  secure  the  amount  of  the  bills 
themselves,  on  which  usurious  interest  had  been  taken. 
The  3  &  4  Will.  4,  c.  98,  s.  7,  says,  that  "  no  bill  of  ex- 
change or  promissory  note,  made  payable  at  or  within  three 
months  after  the  date  thereof,  or  not  having  more  than 
three  months  to  run,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
receive  or  allow  interest,  in  discounting,  negotiating  or 
transferring  the  same,  be  void;"  and  then  proceeds  to  say, 
''  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange 
or  promissory  note  be  affected  by  reason  of  any  statute  or 
law  in  force  for  the  prevention  of  usury."  It  is  clear  that 
in  the  last  recited  passage  the  word  *^  such"  has  been 
omitted  after  the  word  ''  any,"  and  this  is  intimated  in  Val* 
lance  v.  Siddel{e)\  if  the  passage  is  to  be  applied  with- 
out restriction  to  *'  any"  bill,  it  is  clear  that  there  would 
have  been  no  need  of  the  subsequent  act  of  7  Will.  4  and 

(fl)  Cro.  Jac.  507.  {d)  2  A.  &  E.  320;    5.  C.  as 

\b)  4  T.  R.  353.  Connop  v.  Yeatet^  4N.  &  M.  302. 

(c)  5  Ding.  N.  C.  332.  {e)  6  A.  &  E.  93«;  5.  C.  1  N. 

&  P.  78. 
o  o  £ 
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1839.         1  Fict.  c.  80|  exempting  bills  at  twelve  months  from  the 

tT"  usury   laws.     The  same  omission  of  the  word  "such" 

V.  occurs  in  the  latter  statute  also.     If  then  the  word  "  such " 

ijRADDov.     |jg  supplied,  the  usury  laws  will  be  inoperative  only  where 

interest  is  taken  in  discounting,  negotiating  or  transferring 

bills,  but  they  will  still  reach  a  case  like  the  present,  where 

the  interest  has  been  previously  taken  on  an  account  stated. 

Richards  in  reply.  Eveu  if  the  word  ^*  such"  be  intro- 
duced, the  bill  in  question  is  within  the  statute;  it  has  been 
"  negotiated"  or  ''  transferred"  to  secure  the  residue  of  the 
original  debt.  The  statute  must  extend  to  bills  given  for 
pre-existing  debts. 

Lord  Denman  C.  J. — It  is  impossible  to  take  this  case 
out  of  the  protection  of  the  statute.  It  has  not  more  than 
twelve  months  to  run,  and  that  is  all  that  is  necessary. 

Pattbson  and  Willtams  Js.  concurred. 

Judgment  for  the  plaintiff. 


JViifcy,  Skuse  v.  Davis. 

June  31t/. 

1.  A  plea  to  Trespass  for  cutting  and  wounding,  and  assaulting 
an  action  for  .     .      ® 

an  assault         and  beating  the  plaintiff.     Venue ;  Surrey. 

def«iVan*'had  P'^***  «'  *o  ^**®  cutting  and  wounding,  not  guilty ;  and 
been  summon-  as  to  the  residue  of  the  said  trespasses,  the  defendant  says 

justiLs  fbr  the  ^^'^  ^^^  plaintiff  ought  not  to  maintain  the  action  against 
same  assault, 

who  thereupon  dismissed  the  complaint  upon  the  hearing,  and  did  then,  according  to 
9  Geo.  4,  c.  31,  s.  27,  make  out  a  certi6cate  of  such  dismissal: — Held,  on  special 
demurrer,  that,  as  the  grounds  of  the  certificate  did  not  appear,  it  could  not  be  taken  to 
have  been  given  under  such  circumstances  as  to  make  it  a  bar  to  the  action,  and  that 
the  plea  was  bad. 

8.  Where  in  such  a  case  the  venue  of  the  declaration  was  in  Surrey,  and  the  plea 
stated  that  the  complaint  was  dismissed  by  justices  of  Surrey,  it  was  held  to  appear 
snfiiciently  that  the  assault  was  committed  in  the  same  county,  so  as  to  give  jonsdic- 
tion  to  such  justices. 
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him>  because  he  says  that  the  residue  of  the  said  trespasses 
were  committed  after  the  passing  aud  conimencemeat  of  a 
certain  act  of  parliament,  made  and  passed  in  the  0th  year 
of  the  reign  of  Geo.  4,  c.  31,  and  that  such  residue  of  the 
said  trespasses  amounted  to  no  more  than  a  common  assault' 
and  battery  within  the  meaning  of  that  act ;  and  that  after 
the  commission  of  such  last-mentioned  trespasses,  to  wit, 
on  the  9th  June,  1838,  upon  complaint  of  the  plaintiff  then 
made  by  him  of  the  last-mentioned  trespasses,  according  to 
the  said  statute,  the  defendant  was  summoned  and  appeared 
before  the  Rev.  G.  W,  Onslow  and  the  Rev.  A.  Onslow, 
then  being  justices  of  the  peace  in  and  for  the  county  of 
Surrey;  and  thereupon  the  said  justices,  so  being  such  jus* 
tices,  did  then  dismiss  the  said  complaint  upon  the  hearing 
thereof;  and  thereupon  they  the  said  justices*  so  being 
such  justices,  did  then,  according  to  the  said  statute,  forth- 
with  make  out  a  certificate  under  their  hands  stating  the 
facts  of  such  dismissal,  and  did  then  deliver  such  certificate 
to  the  defendant;  whereby  and  by  force  of  the  said  statute 
the«  defendant  then  became  and  still  is  released  from  this 
action  so  far  as  relates  to  the  said  trespasses  in  the  intro* 
ductory  part  of  this  plea  mentioned.     Verification. 

Special  demurrer  to  the  second  plea ;  for  that  it  does 
not  appear  by  the  plea  on  what  ground  the  said  jus* 
tices  dismissed  the  complaint  therein  mentioned,  whether 
because  the  said  justices  deemed  the  complaint  not  to  be 
proved,  or  because  they  found  the  assault  and  battery  to 
have  been  justified,  or  so  trifling  as  not  to  merit  any  pu- 
nishment ;  and  for  anything  that  appears  by  the  same  plea 
the  said  justices  may  have  dismissed  the  said  complaint 
because  they  deemed  they  had  no  jurisdiction  in  the  mat* 
ter ;  and  also  for  that  it  does  not  appear  in  or  by  the  same 
plea  that  the  said  justices  had  any  jurisdiction  to  decide 
upon  the  said  complaint,  inasmuch  as  it  appears  that  the 
said  justices  were  justices  of  the  peace  in  and  for  the 
county  of  Surrey,  and  it  does  not  appear  that  the  trespassesi 
in  the  introductory  part  of  the  same  plea  mentioned  were 


551 


1839. 


562  CASES  m  the  queen^s  bench, 

1839.  committed  in  the  county  of  SuiTey;  and  also  for  that  it 
does  not  appear  by  the  same  plea  that  the  plaintiff  ever 
complained  of  the  trespasses  in  the  introductory  part  of 
that  plea  mentioned  to  the  said  justices,  or  that  the  plaintiff 
caused  the  defendant  to  be  summoned  before  the  said  jus- 
tices, or  that  the  defendant  was  summoned  before  the  said 
justices,  and  also  for  that  it  is  not  positively  and  expressly 
stated  that  the  said  justices  ever  heard  the  said  complaint 
of  the  plaintiff,  or  heard  or  examined  the  plaintiff  or  any 
witnesses  on  his  behalf,  but  the  same  is  only  stated  argu- 
mentatively  and  by  way  of  inference,  and  no  certain  issue 
can  be  taken  thereon,  and  also  for  that  the  tenor  and  effect 
of  the  said  certificate  ought  to  have  been  set  out,  whereby 
the  Court  might  judge  of  the  sufficiency  thereof,  and  it 
ought  to  have  been  set  forth  what  were  the  facts  of  such 
dismissal,  which  are  alleged  to  have  been  stated  in  the  said 
certificate.    Joinder  in  demurrer. 

BjfleSf  in  support  of  the  demurrer.  The  9  Geo.  4,  c.  31, 
8.  27,  gives  power  to  two  justices  to  convict  summarily  in 
cases  of  common  assault;  *'  but  if  the  justices  shall  deem 
the  assault  or  battery  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  be  justified,  or  so  trifling  as  not  to 
merit  any  punishment,  and  shall  accordingly  dismiss  the 
complaint,  they  shall  forthwith  make  out  a  certificate  under 
their  hands,  stating  the  fact  of  such  dismissal,  and  shall 
deliver  such  certificate  to  the  party  against  whom  the  com* 
plaint  was  preferred."  By  the  28th  section  any  person 
who  shall  have  obtained  such  certificate  is  released  from 
all  further  proceedings  for  the  same  cause.  By  sect.  £9  it 
is  "  provided  that  if  the  justices  shall  find  the  assault  or 
battery  complained  of  to  have  been  accompanied  by  any 
attempt  to  commit  felony,  or  shall  be  of  opinion,  from  any 
other  circumstances,  that  it  is  a  fit  subject  for  prosecution 
by  indictment,  they  shall  abstain  from  any  adjudication 
thereupon ;"  and  it  is  also  provided  that  they  shall  not  try 
any  case  of  assault  or  battery  in  which  any  question  shall 
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arise  as  to  an  interest  in  land,  or  as  to  any  bankruptcy  or        1839. 
insolvency,  or  execution.     In  the  present  case  an  attempt      ^^ 
to  commit  felony,  or  other  matter  within  the  last  mentioned  «. 

section,  may  have  been  involved.    The  certificate  therefore,        Davis. 
or  the  tenor  and  eifect  of  it>  should  have  been  stated,  that 
the  grounds  on  which  it  proceeded  miglit  appear. 

Another  ground  of  demurrer  is,  that  the  plea  does  not 
shew  that  the  justices  who  gave  the  certificate  had  any  ju- 
risdiction to  adjudicate  upon  the  assault.  It  is  said  that 
justices  of  Surrey  gave  the  certificate,  but  it  is  not  said 
that  the  assault  was  committed  in  that  county.  Justices 
cannot  regularly  do  any  judicial  act  in  respect  of  a  matter 
happening  out  of  their  county ;  2  Hale,  P.  C.  50,  Bac,  Abr. 
Justices  of  the  Peace  (E  5);  although  they  may  do  a  mi- 
nisterial act  under  such  circumstances,  such  as  examining  a 
party  robbed ;  Helier  v.  Hundred  de  Benhunt  {a).  The 
statute  now  under  consideration  does  not  expressly  give 
jurisdiction  to  any  justices  except  those  of  the  county  in 
which  the  assault  was  committed ;  they  must  therefore  be 
justices  of  the  county.  Where  the  legislature  has  desired 
to  give  justices  a  more  extended  jurisdiction,  it  has  ex- 
pressed itself  suitably,  as  in  5  &  6  Will.  4,  c.  J9>  s.  38,  by 
which  the  jurisdiction  under  the  9  Geo.  4  is,  with  respect 
to  assaults  on  board  merchant  ships,  given  to  *' any  two 
justices  of  the  peace  in  any  part  of  his  majesty's  domi- 
nions.'^  The  terms  of  their  commission  in  themselves  con- 
fine the  jurisdiction  of  justices  to  such  matters  as  happen 
within  their  own  county;  and  it  would  be  inconvenient  if  it 
were  otherwise,  for  a  party  might  be  summoned  before 
justices  in  Devonshire  to  answer  for  an  assault  committed 
in  Cumberland.  The  circumstance  that  the  venue  in  the 
declaration  is  Surrey  cannot  shew  that  the  assault  was 
there  committed,  for  the  venue  in  such  case  is  transitory, 
and  being  therefore  immaterial,  is  not  admitted  by  the  plea, 
Bennion  v.  Damson  (6),  and  could  not  be  traversed.  The 
Court  never  intends  jurisdiction  in  favour  of  inferior  courts. 

(a)  Cro.  Car.  211.  (6)  3  M.  &  VV.  179. 
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J8S9.  M.  Chambers^  contri.    The  act  does  not  confine  the  juris- 

diction over  assaults  to  justices  of  the  particular  county. 
[Lord  Denman  C.  J.  We  need  not  hear  you  on  that  point.] 

Davis.  ^^  |q  ^|,g  other  point,  the  statute  requires  the  justices  to 

give  a  certificate  "  stating  the  fact  of  such  dismissal.''  The 
word  *'  such"  does  not  imply  that  the  certificate  is  to  em* 
body  the  grounds  of  dismissal.  In  notices  of  appeal  it  is 
sometimes  necessary  to  give  the  grounds  of  appeal,  but 
that  is  only  where  the  statement  is  expressly  required  by 
statute.  [Lord  Denntan  C.J.  Suppose  the  justices  dis* 
missed  the  complaint  because  the  assault  was  committed 
in  Sussex?]  It  must  be  taken  that  the  certificate  was 
legally  given.  The  plea  states  that  the  justices  ''did  then 
according  to  the  statute  forthwith  make  out  a  certificate." 
The  certificate  imports  adjudication:  it  cannot  therefore 
be  taken  that  the  certificate  was  given  in  a  case  of  assault 
within  the  29th  section,  for  they  would  then  have  no  power 
to  adjudicate. 

Bylet,  in  reply.  [Lord  Denman  C.  J.  It  appears  from 
the  declaration  that  the  assault  was  committed  in  Surrey, 
and  the  defendant  says  that  justices  of  that  county  disposed 
of  the  assault  in  a  summary  way.  The  plea  therefore 
makes  the  statement  as  to  the  assault  having  taken  place  in 
Surrey  a  material  statement,  so  that  it  might  have  been 
traversed  by  the  replication.]  It  appears  from  the  venue 
only  of  the  declaration  that  the  assault  was  in  Surrey ;  that 
could  not  have  been  traversed.  [Lord  Denman  C.J.  Why 
not?]  It  could  not  have  been  traversed  alone,  though  it 
might,  perhaps,  in  conjunction  with  other  facts.  [He  then 
gave  up  this  point.] 

The  grounds  on  which  the  complaint  was  dismissed 
should  have  been  stated  in  the  certificate,  otherwise  the 
parties  themselves  cannot  tell  whether  it  is  a  bar  to  any 
other  proceeding. 

Lord  Denman  C.J. — ^There  are  three  cases  only  in 
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which  the  justices  are  to  give  a  certificate  under  the  act,         i839. 
and  unless  the  grounds  of  the  certificate  are  stated,  the 
parties  cannot  know  whether  it  is  a  bar  or  not. 


Patteson  J.(a). — I  thought  at  first  that  the  maxim 
"  omnia  rit^  esse  acta"  might  be  called  in  to  support  the  plea, 
but  I  think  now  that  we  must  give  some  meaning  to  the 
word  ''  such."  A  certificate  of  such  dismissal  must  mean 
a  dismissal  for  such  cause  as  the  statute  has  antecedently 
provided  shall  warrant  the  dismissal.  The  cause  should  be 
stated.  It  is  true  that  the  justices  are  not  empowered  to 
give  a  certificate  in  other  than  the  cases  mentioned ;  but  I 
do  not  know  that  it  would  be  unlawful  for  them  to  give  a 
certificate  on  the  ground  that  the  assault  involved  an  at- 
tempt to  commit  felony.  What  would  be  the  effect  of  such 
a  certificate  is  another  matter. 

Williams  J. — When  we  are  asked  to  intend  jurisdic- 
tion>  we  are  asked  to  intend  too  much.  When  once  jurisdic- 
tion is  shewn  iu  cases  of  orders^  we  may  then  intend  many 
things.  As  we  cannot  intend  jurisdiction,  the  grounds  of 
the  certificate  should  have  been  stated,  so  as  to  shew  it  is 
a  bar  to  this  action. 

M.  Chambers  then  applied  for  leave  to  amend. 

Lord  Denman  C.J. — You  should  have  applied  before. 

Patteson  J. — It  would  be  a  bad  example  to  allow  the 
amendment  after  the  Court  has  been  so  long  occupied  with 
the  argument.  I  think  it  should  be  an  invariable  rule  never 
to  allow  an  amendment  after  a  full  argument. 

Judgment  for  the  plaintiff* 

(a)  LUtUdaU  J.  was  absent. 


SsusE 

V, 

Davis. 
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1889. 


June^iU  Holmes  v.  Clifton,  Esq. 

A  right  of  ao-  Case  against  the  SheriflFof  Lancashire  for  falsely  retum- 

tioii  against       .  ®    ,  ... 

the  sheriff  for    ing,  to  a  M^rit  of  fieri  facias^  indorsed  to  levy  1106/.  debt 

to  afierTfacTas  *^^  damages  8lc.  on  the  goods  and  chattels  of  one  Mentze: 

is  not  waived    that  he  had  caused  to  be  made  of  the  said  goods  and  chat- 

t/e  Him  levied  ^^^^  l60/.;  that  he  had  retained  6/.  10s.  for  poundage  and 

on  account      expenses;  that  he  had   \53l.    105.  ready  &c.;  and  that 

and  in  part 

satisfaction  of  Metitte  had  not  any  more  goods  and  chattels  8cc. 

doroSTon'the       fourth  plea.     That  defendant,  as  such  sherifi;  in  pur- 
writ.  snance  of  the  writ,  caused  to  be  made  of  the  goods  and 

chattels  of  Mtntze  in  the  bailiwick  of  him  the  defendant,  as 
such  sheriiF,  the  suniof  l60/.,  and  then  retained  thereout  the 
sum  of  6/.  105.  for  poundage  and  expenses,  and  then  returned 
the  said  writ  in  the  terms  in  the  declaration  mentioned,  and 
then  had  the  sum  of  153/.  105.  residue  of  the  said  sum  of 
l60/.,  after  deducting  and  reserving  therefrom  and  thereout 
the  said  sum  of  6/.  105.  for  poundage  and  expenses,  to  render 
to  the  plaintiff  as  in  the  return  is  mentioned ;  that  the  plain- 
tiff  accepted  1531,  105.,  and  the  said  sum  was  then  paid  to 
himybr  and  on  account,  and  in  and  towards  payment  and 
satisfaction  of  the  said  debt  and  damages  in  the  said  decla- 
ration, and  in  the  same  writ  mentioned.  And  the  plaintiflF 
thereby  waived  and  relinquished  all  cause  and  right  of  action 
against  the  defendant  by  reason  of  the  premises. 
J  Replication  to  the  fourth  plea  :  that  the  plaintiff  took, 
f  accepted  and  received  the  sum  of  153/.  105.  and  the  said 
I  sum  was  paid  to  the  plaintiff,  for  and  on  account  and  to- 
j  wards  payment  and  satisfaction  of  the  said  debt  and  da- 
mages  m  the  declaration  and  writ  mentioned^  but  not  in 
payment  or  satisfaction  of  the  said  debt  or  damages  in  man- 
ner and  form  as  the  defendant  hath  above  in  his  said  last 
plea  in  that  behalf  alleged. 

Demurrer  to  the  replication,  on  the  ground  that  it  does 
not  traverse  or  attempt  to  put  in  issue  any  material  allega- 
tion, and  seeks  to  raise  an  immaterial  issue  only;  and  also 
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that  by  the  replication  all  the  material  parts  of  the  plea,  and  1839. 

so  much  thereof  as  is  necessary  to  bar  the  plaintiff's  action  ^'^'^^ 

against  the  defendant,  are  admitted  and  confessed,  without  v. 

any  avoidance  thereof.  CtmoH. 
Joinder  in  demurrer 

Knowles,  in  support  of  the  demurrer.  The  replication  is 
bad ;  the  plaintiff  waived  his  right  of  action  for  a  false  re- 
turn by  accepting  money  under  the  return ;  Benyon  v.  Gar-  ♦ 
rat  (a).  The  principle  is,  that  a  party  shall  not  be  allowed 
to  question  the  regularity  of  a  proceeding  under  which  he 
has  consented  to  take  a  benefit.  So  in  Watson  v.  Wace  (6), 
where  the  plaintiff  had  formerly  obtained  his  discharge, 
under  49  Geo.  3,  c.  121,  s.  14,  on  the  ground  that  he  had 
become  a  bankrupt,  and  that  his  detaining  creditor  had 
proved  under  the  commission,  it  was  held  that  the  plaintiff 
could  not  afterwards  dispute  the  validity  of  the  commission 
in  an  action  of  trespass  against  the  assignees. 

Bramtvellf  contr^,  was  not  called  upon  by  the  Court. 

Lord  Den  MAN  C.J. — ^The  case  of  Benyon  v.  Garrat{a) 
cannot  be  supported ;  it  might  as  well  be  said,  that  if  a  man 
owes  me  100/.  and  I  take  10/.  on  account,  I  thereby  waive 
the  rest  of  the  debt. 

Patteson  (c)  and  Williams  Js.  concurred. 

Judgment  for  the  plaintiff. 

(a)  IC.&P.  154.  IcR.  639. 

iff)  5  B.  &  C.  15S ;  S.  C.  7  D.         (c)  LUtledate  J.  was  absent. 
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Thitndayf  The  Que  EN  v.  The  Council  of  Bbidgei¥ater. 

June  6Uj.        ^  

The  C09U  of  •S IR  W.  W.  FOLLETT  had  obtained  a  rule  hi  Michael- 
defending  quo  mag  term,  1837,  calling  upon  the  town  council  of  Bridge- 
formations  water  to  shew  cause  why  a  certiorari  should  not  issue  to 
^nnan  of  a  '*®"^^^®  *°^^  ^^^^  Court  certain  orders  made  by  them  on  the 
borough,  and  23d  January,  1837|  for  defending  at  the  expense  of  the 
a  cnrainiS  in-  council  three  several  rules  for  a  quo  warranto  against  three 
formation  members  of  the  town  council,  and  for  payment  by  the 
son  for  insult-  treasurer  Betijamin  Loviboud  of  J  00/.  on  account  of  the 

mg  a  justice,     costs  of  defending  the  same:  and  also  certain  other  orders 

are  not  payable  . 

out  of  the  bo-    then  made  for  defending  at  the  expense  of  the  said  council 

^The  l^W  4  ^  ^^'^  ^^^^  ^^^  ^  criminal  information  against  one  Chapman 

and  1  Vict,  c.    for  insulting  a  borough  justice,  and  for  payment  of  90/.  to 

which  granu  a  the  said  B.  Lovibond  on  account  of  the  costs  of  defending 

certiorari  to      (he  same.     This  rule  was  obtained  on  the  affidavit  of  Mat' 

remove  any 

order  for  the     thew  Passmore,  an  attorney,  and  a  burgess  of  the  borough 

payment  of       ^f  Jjridgewaler.     The  affidavits  in  answer  stated  that  this 

money  ont  of  ,     ®  , 

the  borough      application  was  in  fact  made  by  Mr.  Passmore  professionally, 

spective?''^    on  behalf  of  the  town  council  of  Bridgewater,  who  had 

Tlie  town      passed  a  resolution  on  the  20th  November,  1 837,  to  apply 

apply  for  a       ^^^  ^  certiorari  to  remove  the  above  orders,  and  that  they 

certiorari  to  ij^j  gjgQ  resolved  not  to  oppose  the  rule, 
remove  an  or-  ^  '^ 

der  of  a  pre- 
vious council.        Erie  shewed  cause  in  Hilary  term  (a),  and  admitted  that 

the  orders  were  not  a  valid  appropriation  of  the  borough 

fund,  but  contended  that  the  order  being  made  in  January 

1837,  the  certiorari  was  taken  away  by  5  &6  Will.  4,  c.  76, 

s.  132,  for  that  7  Will.  4  &  1  Fict.  c.  78  {h),  which  passed 

(a)  Before  Lord  Denman  C.  J.,  "  that  any  order  of  the  council  of 
Littledakf  Williamg  and  Coleridge  any  borough  for  the  payment  of 
Js.  any  sum  of  money  from  or  out  of 

(b)  After  reciting  that  it  is  ex-  the  borough  fund  of  any  borough, 
pedient  to  give  all  persons  inte-  may  be  removed  into  the  Court  of 
rested  in  the  borough  fund  of  King's  Bench  by  writ  of  certiorari, 
every  borough  a  more  direct  and  to  be  moved  for  according  to  the 
easy  remedy  for  any  misapplica-  usual  practice  of  the  said  Court 
tion  of  the  fund,  sect.  44  enacts,  with  respect  to  writs  of  certiorari.*' 
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July  7*  18d7y  was  not  retrospective.    2.  On  the  affidavits 

on  which  this  rule  has  been  obtained,  there  is  no  proper    _     _ 

,.  .^  ...  '  .        ^      .      *^    "^        The  QuBiK 

applicant  even  if  sect.  44  is  retrospective,  for  it  appears  v. 

that  this  application  is  made  on  behalf  of  the  town  council,  '^^  Council 
whereas  the  power  of  applying  for  a  certiorari  is  given  for  the  Bbidobwater 
purpose  of  reviewing  the  acts  of  the  town  council.  3.  The 
treasurer  cannot  be  called  on  in  this  case,  because  he  re- 
ceived the  order  in  January,  I8S7»  and  paid  the  100/.  to 
Mr.  Lovibond  bon&  fide,  and  therefore  the  payment  was 
protected  by  sect.  1  of  7  Will.  4  &  1  Vict.  c.  78. 

Sir  IF.  W.  FoUett,  contrA.  If  the  7  Will.  4  and  1  Vict. 
c.  78,  s.  44,  does  not  apply  to  an  order  like  the  present  it 
IB  a  great  omission,  but  it  clearly  does  apply.  The  words 
of  the  act  are  general  that  any  order  may  be  removed,  add 
it  is  a  remedial  act.  It  is  not  like  the  case  of  an  act  alter- 
ing the  rights  of  parties,  and  which  therefore  is  usually  held 
to  be  prospective  only.  Here  it  only  facilitates  the  remedy. 
If  the  order  were  a  bad  one,  before  the  passing  of  the  act, 
there  was  a  remedy  in  the  Court  of  Chancery.  2.  It  is  said 
that  this  is  an  application  by  the  town  council,  but  the  affi- 
davit on  which  the  rule  was  obtained  shews  that  it  is  the 
application  of  a  rated  burgess.  Besides  if  the  town  council 
decide  that  the  matter  should  be  brought  before  the  Court, 
why  should  not  they  interfere  in  it?  They  are  trustees 
for  the  burgesses  at  large.  8.  The  application  is  not  made 
against  the  treasurer  personally,  but  to  remove  the  order. 
[Lord  Denman  C.J.  If  we  grant  the  certiorari,  what  step 
would  you  take  then  ?]  It  is  impossible  to  say,  but  an  at- 
tempt would  be  made  to  take  proceedings  against  the  par- 
ties by  whom  the  order  was  made. 

Lord  Dbnuan  C.  J. — We  have  no  hesitation  in  saying 
this  was  a  clear  misapplication  of  the  borough  fund,  as  there 
was  no  public  purpose  to  which  the  money  was  to  be  ap- 
propriated. We  also  think  that  the  town  council  had  full 
power  to  apply  for  the  writ  of  certiorari,  but  we  wish  to 
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pause  before   M'e  determine  whether  the  writ  should  be 

TbaQ»...    S""'***-  Cur.adv.vuk. 

The  Council 

Bbidobwatee  Lor^l  Dbnman  C.J.  on  this  day  delivered  the  judg- 
Qieut  of  the  Court  as  follows: — This  was  a  rule  for  a 
certiorari  to  remove  an  order  for  payment  of  costs  of  a  quo 
warranto  and  rule  for  criminal  information  against  some 
person  for  affrouting  a  magistrate,  and  we  think  it  must 
be  made  absolute,  there  being  clearly  no  public  purposes 
which  called  for  such  an  appropriation  of  the  borough  fund. 
But  an  objection  was  taken  in  this  case,  that  the  treasurer 
had  rendered  all  his  accounts  before  the  7  Will.  4  &  1  Fici. 
c.  78  (July,  l&S7)i  which  gives  power  to  remove  accounts, 
the  certiorari  having  been  taken  away  by  5  &  6  fVilL  4,  c.  76. 
But  the  latter  act,  reciting  that  it  is  expedient  to  give  all 
persons  interested  in  the  borough  fund  of  every  borough 
a  direct  and  easy  remedy  for  any  misapplication  of  such 
fund,  enacts  that  any  order  of  the  council  of  any  borough 
for  the  payment  of  any  sum  of  money  from  or  out  of  the 
borough  fund  of  any  borough  may  be  removed  into  the 
Banco  Regis  by  certiorari,  not  confining  it  to  orders  diere* 
after  to  be  made,  nor  to  such  accounts  as  were  unsettled 
at  the  time  of  the  passing  of  the  act 

Rule  absolute. 


J%unday,  CaNN  V.  CuPPERTON. 

June  ISth.      _, 
Where  the        i  RESPASS  and  false  imprisonment.     Plea,  not  guilty. 

plaintiff  under   ^^  tjjg  t^ial  before  Lord  Denman  C.  J.  at  the  sittings  after 

.  a  claim  of  ° 

right  had  taken 

forcible  possession  of  premises  and  committed  several  outrageous  acts,  the  attorney  of 
the  owner  of  the  premises  having  been  sent  for  on  the  following  day  gnve  the  plain- 
tiff, whom  he  found  stiU  ou  the  premises,  in  chaiige,  under  the  Malicious  Trespass  Act, 
7  &  8  Geo.  4,  c.  30 ;  held,  (hat  alUioogh  not  justified  in  so  doing,  he  was  entitled 
to  notice  of  action. 

To  entitle  a  defendant  to  notice  of  action,  under  the  Malicious  Trespass  Act,  he 
must  have  acted  both  with  bonajfidet,  and  also  have  had  probable  cause  for  believing 
that  be  was  acting  under  the  statute. 
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Hilary  ternif  ]8S8,  it  appeared  that  the  defendant  was  the  i830. 
attorney  of  a  person  named  Wihnan^  who  was  the  owner  of 
a  house  in  Sun-street,  Bishopsgate,  of  which  Worrall,  a 
brother-in-law  of  the  plaintiff,  was  tenant,  and  which  Wo9'^ 
rail  had  underlet  to  a  person  of  the  name  of  Horstoelh 
Disputes  bad  taken  place  between  fVilman  and  Worrall, 
and  an  action  had  been  brought  by  the  former  to  recover 
possession  of  the  premises,  which  had  been  abandoned  and 
left  vacant  by  Worrallwnd  HonaelL  On  the  21st  Novem- 
ber, 1837,  Wilman  having  sent  in  some  labourers  to  repair 
the  premises,  the  plaintiff,  accompanied  by  Mrs.  Horstoell 
and  a  number  of  men,  forcibly  took  possession  of  the  pre- 
mises, took  out  the  windows,  and  committed  a  number  of 
outrageous  acts,  and  in  the  course  of  the  night  burnt  some 
coals  on  the  hearth  which  set  the  premises  on  fire,  and  did 
considerable  damage.  On  the  following  morning  a  po- 
liceman having  observed  the  state  in  which  the  premises 
were,  sent  a  message  to  Wilmau,  whereupon  the  defendant 
came,  and  finding  the  plaintiff  on  the  premises,  gave  him 
in  chaise.  The  plaintiff  was  taken  before  the  lord  mayor, 
and  was  charged  by  the  defendant  with  a  malicious  trespass 
to  the  premises,  but,  on  the  plaintiff  stating  that  actions  were 
pending  between  his  brother-in-law  Worrull  and  Wilman 
respecting  the  premises,  his  lordship  dismissed  the  charge. 
On  these  facts  the  counsel  for  the  defendant  submitted,  oq 
the  authority  of  Beechey  v.  Sides  (a)  and  Bollinger  v.  Fer^ 
rts(&),  that,  as  the  defendant  was  acting  bon&  fide  under  the 
malicious  trespass  act,  7  &  8  Geo.  4,  c.  SO,  s.  41,  he  was 
entitled  to  notice  of  action,  and  therefore  that  the  plaintiff 
should  be  nonsuited.  His  lordship,  however,  thought  that 
as  s.  28  of  the  act  only  enabled  such  parties  to  be  appre* 
bended  as  were  ''found  committing  any  offence  against  the 
act,^  the  defendant  was  not  entitled  to  the  protection  of  the 
statute,  and  he  left  it  to  the  jury  to  say,  first,  whether  the 
defendant  believed  bon&  fide  that  he  was  carrying  the  act 

(a)  9  B.  &  C.  806;  5.  C.  4  Mann.  {b)  1  M.  &  W.  628. 

&  R.  634. 
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into  execution ;  secondly,  whether  he  was  acting  as  agent 
for  Wilman;  thirdly,  whether  tiie  plaintiff  was  found 
committing  the  trespass.  The  jury  found  the  two  first 
points  in  the  affirmative,  and  the  last  in  the  negative ;  and 
the  verdict  passed  for  the  plaintiff  with  Is.  damages,  where- 
upon his  lordship  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

Kelltf  having  obtained  a  rule  accordingly,  in  the  ensuing 
Easter  term, 

Piatt  and  Fi$h  now  shewed  cause.  It  is  contended  that, 
because  the  defendant  acted  with  bwia  fides  in  giving  the 
plaintiff  into  custody,  he  is  therefore  entitled  to  notice  under 
the  7  &  8  Geo.  4,  c.  30.  But  how  can  mere  bona  fides  have 
thb  effect?  Suppose  any  stranger  had  been  walking  by 
the  premises  after  a  trespass  bad  been  committed,  can  it  be 
contended  that  be  would  have  been  justified  in  apprehend- 
ing the  plaintiff.  But  the  defendant,  not  having  been  present 
when  any  thing  was  done,  was  a  mere  stranger.  It  might 
as  well  be  contended  that  a  person  who  chose  to  clear  a 
street  of  all  passers  by,  could  claim  the  protection  of  the 
act,  on  the  ground  that  be  did  it  bond  fide.  The  words  of 
the  7  8c  8  Geo.  4,  c.  30,  s.  28,  are  express,  "  that  any 
person  found  committing  any  offence  against  this  act''  may 
be  apprehended,  and  therefore  are  not  so  extensive  as  the 
repealed  act  1  Geo.  4,  c.  56,  s.  3,  which  enabled  persons  to 
be  apprehended  '*  who  shall  have  actually  committed,  or  be 
in  the  act  of  committing  any  offence,  &c."  Cook  v.  Leo* 
nard{a)  is  a  direct  authority  that  besides  bona  fides  there 
must  be  probable  reason  for  believing  that  the  party  is  act- 
ing under  the  act,  and  Wedge  v.  Berkley  (6)  decides  the  same 
point.  It  is  clear  here  that,  if  the  defendant  knew  any 
thing  about  the  act,  he  would  not  imagine  himself  to  be 

(fl)  6  B.&  C.  361 ;  5.  C.  9  D.  (6)  6  A.  &  E.  663;  S,C.  1  N.  & 

&R.  339.  P.  665. 
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acting  under  it.     Beechey  v.  Sides  {a)  is  distinguishable,  for        1839. 
Bay  ley  J.  rested  his  judgment  on  the  ground  of  there  being      ^T^*""^^^ 
*'  fair  colour  for  supposing  he  (the  defendant)  is  warranted  z. 

by  the  act  of  parliament."  So  also  in  Ballinger  v.  Ferris(jb)^  Clippektok. 
where  the  officer  was  held  entitled  to  notice,  a  clear  trespass 
had  been  committed,  and  Lord  Jbinger  C.  B.  said  it  was 
clear  ''  that  the  officer  must  have  been  close  by  when  the 
act  was  done/'  the  decision  proceeded  on  the  necessity  of 
extending  protection  to  public  officers. 

Kelly  and  Crowder,  contr^.  The  distinction  pointed  out 
between  the  7  &  8  Geo.  4,  c.  SO,  s.  28,  and  I  Geo.  4,  c.  56, 
shews  how  completely  the  defendant  has  entitled  himself 
to  the  protection  of  the  act.  Because,  at  the  moment,  of 
giving  the  plaintiff  in  charge,  he  does  not  recollect  that 
the  words  '*  who  shall  have  actually  committed  an  offence*' 
are  not  contained  in  the  present  act,  it  is  contended  that  he 
had  no  probable  cause  for  supposing  himself  to  be  acting 
under  it.  There  can  be  no  question  that,  if  the  defendant 
had  been  present,  and  had  given  the  plaintiff  into  custody 
on  the  preceding  day,  when  the  trespasses  were  com- 
mitted, he  would  have  been  justified  in  so  doing;  if 
therefore  he  did  so  on  the  following  day,  though  perhaps 
not  quite  justified  under  the  act,  it  is  just  one  of  those 
cases  in  which  he  ought  to  have  h$id  notice  of  action,  in 
order  to  be  enabled  to  tender  amends.  The  moderate 
damages  assessed  by  the  jury  fully  shew  that  there  was  no 
improper  conduct  on  the  part  of  the  defendant.  In  Cook 
V.  Leonard  {c),  BayleyJ.  clearly  thought  that  the  defendant 
had  not  acted  bond  fide,  as  Gaselee  J.  pointed  out  in 
Wright  V.  Wales  (d).  That  case  and  Ballinger  v.  Ferris  (6) 
are  almost  identical  with  the  present.  The  language  of 
Lord  Tenierden  C.J.  in  Beechey  v.  Sides (e)  is  express,  "  it 

(a)  9  B.  &  C.  806;  5.  C.  4  M.  &  R.  339. 

&  R.  634.  (d)  5  Bing.  336. 

(h)  1  M.  &  W.  638.  (e)  9  B.  &  C.  806;  S.C.  4  Man. 

(c)  6  B.  &  C.  351;  S.  C.  9  D.  &  R.  634. 
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has  uniformly  been  held  that,  where  a  party  bonfi  fide  be- 
lieves or  supposes  he  is  acting  in  pursuance  of  an  act  of 
parliament,  he  is  within  the  protection  of  such  a  clause." 

Lord  Denman  C.  J. — This  case  is  left  a  little  bare  on 
the  facts,  but  on  the  whole  I  think  the  defendant  was 
entitled  to  notice  of  action.  (His  lordship  then  stated  the 
facts.)  It  is  clear  to  my  mind  that  the  defendant  not  only 
thought  himself  justified  by  law,  in  giving  the  plamtifF  into 
custody,  but  that  he  had  probable  cause  for  so  thinking.  I  am 
unwilling  to  go  the  length  of  saying,  that  wherever  a  party 
thinks  himself  bon&Jide  acting  under  an  act  of  parliament, 
he  is  thereby  entitled  to  the  protection  of  the  statute,  and  I 
think  therefore  what  fell  from  Lord  TenUrden  in  Beechey 
V.  Sides  (a)  must  be  qualified  by  the  observations  of 
Bayley  J.  in  the  same  case,  viz.  that  the  facts  should  be 
such  as  to  furnish  fair  ground  for  supposing  tbat  the  party 
is  acting  under  the  statute.  I  think  they  were  so  in  the 
present  case. 

LiTTLEDAlE  J. — Mere  bonajide^  does  not  per  se  give 
any  title  to  notice  under  an  act;  for  a  party  may  be  very 
weak,  and  may  consider  himself  to  ht  jtistified  under  cir- 
cumstances wherein  no  reasonable  persdn  would  concur  with 
him.  In  this  case  there  was  perhaps  sufficient  to  indoce 
the  defendant  to  suppose  he  was  jdrstificfd  under  tlie  Hct. 

Patteson  J.  —  Perhaps,  after  aH,  these  cases  do  not 
differ  so  mudh  in  principle  as  in  language.  It  ciinnot  be 
for  a  moment  apposed  that,  because  a  party  tfdnks  hhn- 
self  justified  under  some  act  of  parliament,  he  is  thereby 
entitled  to  protection.  Here,  by  my  lord's  notes,  enough,  I 
think,  appears  to  shew  that  the  defefidtrat  had  good  reason 
to  believe  he  was  acting  under  the  7  8l  8  Geo.  4«  c.  30. 

Williams  J.    The  clause  as  to  notice  in  the  act  of  par- 

(£i)  9  B.  &  C.  800 ;  5.  C.  4  Man.  &11.  634, 
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liament  is  of  no  use  uDless  it  includes  cases  like  tfae  i639. 
present,  when  a  technicality  in  the  provisions  has  been  over- 
looked. The  difficulty  in  all  these  cases  is  to  draw  the  line 
between  a  perfect  justification  under  the  act  and  a  foolish  Clipfertoh. 
imagination  that  it  is  at  all  applicable.  It  is  clear  that 
there  are  intermediate  cases  between  the  two,  and  I  think 
that  this  is  one  of  them. 

Rule  abeoiiiie. 


ShBARM  r.  BURNARD.  /^ 

Fruiiiy, 

Assumpsit  on  a  promissory  note  for  100/.,  made  the     ^"^  ^^f*' 

14th  June,  1834,  by  defendant  to  one  Josf,  and  by  him  in-  by  indorsee 

dorsed  to  the  plaintiff.  ag«»"»'  tj'« 

maker  of  a 
Plea,  that  the  defendant,  before  the  making  of  the  said  promissory 

promissoiy  note,  to  wit,  on  the  10th  of  April,  1834,  at  the  "J^^^aj^'feforl" 

request  and  for  the  accommodaticm  of  the  said  Jose,  made  the  making  of 

and  delivered  to  the  said  Jo»e  a  certain  promissory  note,  declamcion 

whereby  the  defendant  promised  to  pay  to  the  order  of  mentioned,  he 
_        ,  i.  *  t        p         \       t  \  r   made  another 

Jo9e  the  sum  of  100/.  two  months  after  the  date  thereof,  note  for  the 

which  said  last-mentioned  note  Jose  then  indorsed  and  de-  nc^^^'nnmp*'*- 

tion  of  the  in- 
livered  to  the  plaintiff;  that  there  never  was  any  considera-  dorser,  who 

tion  for  the  making  of  the  said  last-mentioned  note.    And  [he  DhnintUT^ 

the  defendant  further  saith,  that  said  last-mentioned  n<^  that  when  it 

afterwards  and  before  the  making  of  the  said  note  in  the  he  (defendant) 

declaration  mentioned,  to  wit,  on  the  13th  of  June,  in  the  !^^^®  the  note 
i.  .  .    •  1        .  -J         •     t         1      in  the  declara- 

year  aforesaid,  became  due,  but  was  not  paid,  and,  that  tbe  tion  mention- 
said  note  remaining  unpaid,  the  defendant  afterwards,  to  f *^'th"  hiS)^  *' 
wit,  on  tbe  day  and  year  in  the  declaration  mentioned,  made  ser  to  take  up 
the  said  note  there  mentioned,  and  delivered  the  same  to  """^^  ^u^then 
Joie^  in  order  to  enable  him  to  take  up  the  said  note  in  this  averred  pay- 

plea  secondly  above-mentioned,  and  that  the  defendant  never  indorser  to  the 

plaintiff,  of  the 
note  m  the  declaration  mentioned,  and  acceptance  by  the  plaintiff.  Held,  (hnt  the 
only  material  part  of  the  plea  was  payment  of  tbe  note  declared  upon,  and  that  such 
payment  might  be  proved  without  producing  the  note;  and  that  all  the  averments  as  to 
the  prior  note  were  surplusage,  wnich  the  defendant  was  not  bound  to  give  any  evi- 
dence of. 
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1889.  received  any  other  consideration  or  value  for  the  making  of 
the  said  note  in  the  declaration  mentioned.  And  the  de- 
fendant further  saith,  that  afterwards  and  after  the  said  note 
in  the  declaration  mentioned  became  due,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  17th  of  August, 
]  834,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  Jose  paid  to  the  plain- 
tiff divers  monies,  to  wit,  to  the  amount  of  1 10/.  in  full 
satisfaction  and  discharge  of  the  said  promissory  note  in  the 
declaration  mentionedi  and  of  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  non-payment  thereof,  and  the 
plaintiff  then  accepted  and  received  such  payments  from 
Jose  in  full  satisfaction  and  discharge  of  the  said  promissory 
note  in  the  declaration  mentioned,  and  of  the  damages  afore- 
said. Verification. 
Replication  de  injuria. 

On  the  trial,  before  Bosanquet  J.,  at  the  Cornwall  spring 
assizes,  1837f  the  defendant  proved  payment  by  Jose  of  a 
note  corresponding  in  all  particulars  with  the  note  in  the 
declaration.  The  note  was  not  given  up  to  Jose  on  pay- 
ment. The  note  was  not  produced  by  the  plaintiff,  and  it 
was  objected  on  his  behalf  that  no  evidence  respecting  it 
could  be  given  by  the  defendant,  as  he  had  not  given  notice 
to  produce  it,  and  Reed  v.  Gamble  was  cited  (a).  No  evi- 
dence whatever  was  given  respecting  the  prior  note  of  the 
10th  of  April.  The  learned  judge  was  of  opinion  that  the 
defendant  should  have  proved  not  only  payment  of  the  se- 
cond note,  but  also  that  the  second  note  was  given  in  satis- 
faction of  the  first. 

Verdict  for  the  plaintiff. 

Erkf  in  the  following  Easter  term,  having  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection, 

Bompas  Serjt.  and  Butt  now  shewed  cause,  and  cited 
Reed  v.  Gamble  (a)  to  shew  that  the  defendant  should 

(o)  5  N.  &  M.  438. 
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have  given  notice  to  produce  the  note  declared  on.  [Paf- 
teson  J.  I  do  not  see  how  that  case  is  an  authority  for 
the  plaintiff.  That  was  an  action  of  assumpsit  against  the 
drawer  of  a  banker's  cheque,  who  pleaded  that  it  was  given 
for  a  gambling  transaction.  The  plaintiff  had  a  verdict,  and 
a  rule  for  a  nonsuit  was  applied  for  on  the  ground  that  the 
plaintiff  should  have  produced  the  cheque,  which  was  called 
for  by  the  defendant  at  the  trial.  The  rule  was  refused, 
because  "  the  non-production  of  the  cheque  did  not  prevent 
the  defendant  from  going  into  his  defence."  The  produc- 
tion of  the  note  would  have  proved  nothing.  The  question 
was  on  what  account  the  money  was  paid,  and  that  would 
turn  on  what  took  place  between  the  parties  at  the  time  of 
payment]  At  all  events  it  should  have  been  shewn  that  the 
note  paid  was  given  to  satisfy  the  prior  note.  An  allegation 
to  that  effect  is  made  in  the  plea,  and  the  whole  is  put  in 
issue  by  the  replication.  If  the  defendant  had  obtained  a 
verdict,  it  would  be  conclusive,  as  an  answer  to  an  action 
on  the  former  note,  that  the  second  note  was  given  for  it. 
He  should,  therefore,  have  proved  the  allegation.  iCok' 
ridge  J.  The  test  as  to  the  conclusiveness  of  the  verdict, 
with  respect  to  the  first  note,  is,  whether  the  defendant  need 
have  proved  any  of  the  allegations  respecting  it  in  this  case. 
As  the  action  is  on  the  second  note,  that  allegation  is  imma- 
terial.] Before  the  defendant  comes  to  that  part  of  his  plea 
which  sets  up  payment  as  an  answer  to  the  second  note,  he 
has  pleaded  that  which  is  an  answer  to  the  first  note.  As 
the  plea  extinguishes  altogether  all  the  plaintiff's  rights  on 
both  notes,  it  should  have  been  supported  by  commensurate 
evidence.  In  many  cases  where  title  is  alleged  unneces- 
sarily, it  must  be  proved  as  alleged  (a). 

Erie  contra.    Reed  v.  Gamble  {b)  is  obviously  in  favour  of 
the  defendant  as  to  the  production  of  the  second  note  being 

(a)  See  1  Wins.  Saand.  d46  a,  n.  (S).         (h)  5  N.  &M.  433. 
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1839.  unnecessary.  With  regard  to  the  first  note,  the  atatement  of 
it  is  mere  sarplosage,  and  might  have  been  struck  out  oa 
motion.  [Patteson  J.  If  another  action  were  brought  on 
that  note,  would  a  plea  of  judgment  recovered  be  demur- 
rable?] It  would:  the  Court  would  take  judicial  notice  that 
it  was  unnecessary  in  this  action  to  prove  any  thing  relating 
to  it.  The  whole  preliminary  statement  is  as  immaterial  as 
if  it  had  been  a  statement  that  Jme  had  married  a  relation 
of  the  defendant.  If  the  preliminary  statement  be  stmck 
out,  there  remains  a  good  plea  of  payment,  which  was  proved 
at  the  trial.  [Co/ertV^e  J.  In  WUlianuon  v.  Allison  {a), 
which  was  an  action  of  tort  for  a  breach  of  warranty  of 
goods,  the  scienter  was  alleged,  but  it  was  held  unnecessary 
to  prove  it.  Pattetan  J.  Tanner  v.  Sean  (6)  too  is  a  si- 
milar case,  where  in  assumpsit  by  indorsee  against  indorser, 
there  was  an  unnecessary  averment  that  the  bill  had  been 
accepted.] 

Lord  Denman  C.  J.— The  practice  of  iutroducing  un- 
necessary facts  on  the  record  is  not  to  be  encouraged,  but, 
as  the  preliminary  averment  in  this  plea  was  altogether  im- 
material, it  was  not  necessary  to  prove  it ;  and,  if  a  verdict 
had  been  found  in  favour  of  the  defendant,  it  would  be 
taken  by  the  Court  that  it  had  not  been  proved.  A  party 
does  not,  by  statement  of  a  fact,  make  that  material  which  is 
immaterial  in  toto,  though  he  may  be  held  to  circumstantial 
proof  of  a  material  averment,  when  made  with  unnecessary 
particularity.  In  this  case  all  that  was  material  was  that 
Jo9€  paid  the  second  bill  to  exonerate  the  defendant,  and 
that  the  plaintiff  accepted  the  payment. 

LiTTLEDALE  J. — If  the  wholc  averment  as  to  the  first 
bill  be  struck  out,  the  plea  would  still  afford  an  answer  to 
the  action.  The  remainder  alone  was  material  and  was 
proved.  It  was  certainly  unnecessary  to  give  any  notice  to 
produce. 

(fl)  2  East,  446.  {b)  4  B.  &  C«  9t2 ;  5.  C.  6  D.  &  R.  338. 
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Pattesqn  J. — It  18  clear  that  the  first  part  of  the  plea         i839. 
was  not  proved ;  for,  without  production  of  the  first  note,       ^^^^"*^ 
it  could  not  be  known  whether  it  had  any  existence,  but  the  v, 

second  note  was  adoutted  ou  the  record.  The  first  part  of  Bu^^'abd. 
the  plea  might  have  been  struck  out.  I  put  this  test,  whe- 
ther, in  a  subsequent  action  on  the  first  bill,  a  plea  of  judg- 
ment recovered  in  this  action  would  be  demurrable.  Mr. 
Erk  says  ihat  it  would  be  ao«  and  I  think  he  is  right,  for  de 
injuria  puts  in  issue  what  is  material  only,  and  we  sjiould 
in  a  future  action  take  notice  solely  of  what  had  been  mate- 
rial on  this  record  so  as  to  have  required  evidence  in  sup- 
port of  it. 

Coleridge  J. — There  is  a  distinction  between  cases  in 
which  an  entire  averment  can  be  got  rid  of  as  unnecessary, 
and  cases  where  an  averment  is  necessary  in  the  main,  but 
is  made  with  unnecessary  particularity,  which  fixes  the  party 
so  pleading  and  obliges  him  to  prove  it.  The  distinction 
is  taken  in  Bmtow  v.  Wright  {a). 

Rule  absolute. 

(a)  9  Doug.  665. 


Francis  v.  Baker.  Fridai/, 

_  June  2Ut. 

Indebitatus  assumpsit  for  150/.,  paid  by  the  plain-  To  indebitatus 

tiff  to  the  use  of  the  defendant,  at  his  request.     Pleas ;  assumpsit  for 

'  I  money  paid,  a 

1,  Bon  assumpsit;  2,  as  to  100/.,  parcel  &c.,  that  the  sum  plea,  that  the 

of  100/.  was  money  paid,  for  the  purchase  of  five  Step/ten-  MTL'Tiain- 
son's  Railway  Company  shares,  by  the  plaintiff  as  the  de-  tiflP,  as  defend- 

fendant's  agent;  that  the  plaintiff,  after  the  payment  of  the  f"chep^urch^ 

of  shares  in  a 
company,  that,  afVer  the  payment,  the  plaintiff  received  certificates  of  title  to  the 
shares,  and  ouabt  to  have  aehvered  ovor  the  same  to  the  defendant,  but  that,  instead 
thereof,  the  plaintiff  converted  the  certificates  to  bis  own  use,  and  prevented  the  defendant 
from  disposing  of  the  shares,  which  were  conseqaently  of  no  use  to  the  defendant,  is  bad 
OD  special  demurrer,  as  it  admits  the  plaintitt's  right  of  action  to  be  completed,  and 
sets  up,  by  way  of  confession  and  avoidance,  that  which  is  only  a  ground  of  cross 
action. 
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aaid  money  for  the  shares,  had  thereupon  delivered  to  him 
as  the  agent  of  the  defendant,  and  received,  as  such  agent, 
five  certificates  of  title  of  the  said  shares  for  the  defendant, 
and  ought,  as  such  agent,  to  have  delivered  the  same  to  the 
defendant,  in  order  that  he  might  have  sold  and  disposed 
of  the  shares  for  his  own  use  and  benefit,  and  derived  great 
profits  from  such  sale  and  disposal ;  but  that  the  plaintiff 
wholly  neglected  and  refused  so  to  do,  and  after  the  pay- 
ment of  the  100/.  for  the  shares,  and  before  the  commence- 
ment of  this  suit,  the  plaintiff,  so  being  such  agent  as  afore- 
said, without  the  leave  or  license  of  the  defendant,  wrong- 
fully, and  in  breach  of  his  duty  as  such  agent,  converted 
and  disposed  of  the  five  certificates  of  title  of  the  shares  for 
his  own  use  and  benefit,  whereby  the  shares  and  the  certi- 
ficates thereof,  for  which  the  100/.  was  so  paid,  became 
and  were  wholly  lost  to  the  said  defendant.    Verification. 

Special  demurrer  on  the  following  amongst  other 
grounds :  that  the  plea  amounted  to  the  general  issue,  or, 
if  not,  that  it  must  be  taken  to  admit  that  the  100/.  at  one 
time  constituted  a  debt,  payable  by  the  defendant  to  the 
plaintiff  upon  request,  and  that  a  subsequent  breach_of 
jhe  plaintiff's  duty,  in  a  separate  tiansaction,  could  not 
operate  as  a  satisfaction,  but  only  render  the  pTaintiff  liable 
to  an  action  for  such  breach  of  duty ;  and  that  the  plea  did 
not  sufficiently  shew  whether  it  was  a  plea  in  denial  of  the 
debt  having  ever  been  payable  on  request,  or  in  confession 
and  avoidance,  &c. 

ChanneU  appeared  in  support  of  the  demurrer,  but  the 
Court  called  on 

Wightman^  contr^.  The  plea  answers  the  declaration 
by  shewing  that  no  benefit  was  received  by  the  defendant 
from  the  payment  made  by  the  plaintiff.  [Patteson  J.  If 
the  defendant  admits  that  the  money  was  paid  by  the 
plaintiff  in  the  manner  stated  in  the  declaration,  a  cross 
action  should  have  been  brought.]    This  is  a  plea  in  con- 
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fession  and  avoidance,  and  shews  that  subsequently  to  the         1839. 
promise  the  defendant  was  deprived  of  all  the  benefit  which 
he  had  a  right  to  from  the  payment.     Work  may  be  done      ^"v. 
by  a  plaintiff  at  the  request  of  a  defendant,  but  so  badly       Baker. 
done  as  to  give  no  right  of  action.     Cole  v.  Le  Souef{a)  is 
very  like  the  present  case.    There  an  action  was  brought 
to  recover  money  paid  for  the  defendants:  they  pleaded 
that  the  money  was  paid  by  the  plaintiffs  as  insurance 
brokers  in  effecting  policies  on  the  goods  of  the  defendants; 
that  the  policies  were  so  worded  as  to  be  invalid  and  use- 
less to  the  defendants.     On  special  demurrer,  the  Court 
was  inclined  to  think  the  plea  good,  and  the  plaintiffs  had 
leave  to  reply  de  novo.     This  plea  therefore  discloses  a 
good  defence,  and  does  not  amount  to  the  general  issue. 

Channellf  in  support  of  the  demurrer.  The  object  of 
this  plea  was  to  draw  the  plaintiff  into  a  replication  of  de 
injuria,  and  then  to  demur,  on  the  authority  of  Parker  v. 
Rilej/{b),  or  to  confine  him  to  the  traverse  of  a  single  fact. 
If  the  plea  denies  the  contract,  it  is  bad,  as  amounting  to 
the  general  issue,  and  concluding  with  a  verification.  If 
the  plea  is  not  in  denial,  what  does  it  confess  ?  If  it  does 
not  confess  every  thing  alleged  in  the  declaration,  it  is  a 
bad  plea;  if  it  does  so  confess,  then  the  answer  which  is 
set  up  to  the  plaintiff's  claim  should  have  been  made  the 
subject  of  a  cross  action,  for  it  confesses  that  the  shares 
are  the  property  of  the  defendant,  and  avers  that  they  are 
wrongfully  withheld  from  him.  The  cases  on  the  point 
are  collected  in  Kennedy  on  the  New  Rules,  p.  106. 

Wightman.  The  worthlessness  of  the  work  done,  in 
respect  of  which  the  action  is  brought,  can  only  be  shewn 
under  the  general  issue,  if  the  work  was  always  worthless. 
Here  the  plea  admits  that  the  plaintiff's  payment  was 
originally  of  some  value,  and  shews  that_  its  value  was 

(a)  5  Dowl.  P.  C.  41.  (6)  3  M.  &  W.  230. 


Francis 

V. 
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1839.  destroyed  by  his  aubae^uent  conduct.  The  general  issue 
would  have  put  in  issue  the  payment  on  request  and  the 
implied  promise,  so  that  if  the  defendant  had  so  pleaded, 
Baker.  b^  would  have  been  beaten,  for  he  admits  all  these  matters. 
IPatieson  J.  Trover  would  certainly  lie  for  the  shares,  un- 
der the  circumstancesdjsclosed  Jby  thejglea»  so  that  if  they 
can  be  set  up  as  a  defence  to  this  action,  it  can  only  be  to 
avoid  circuity.]  It  appears  from TisAer  v.  Samuda{a),  that 
where  an  action  has  been  brought  for  the  value  of  goods 
furnished  at  a  stipulated  price,  the  purchaser  should  set  up 
the  bad  quality  of  the  goods  in  bar  of  that  action  or  in  re* 
duction  of  damages,  and  that  he  cannot  afterwards  maintain 
a  cross  action  on  the  ground  of  the  goods  being  of  bad 
quality. 

Lord  Denman  C.J. — I  am  of  opinion  that  this  demur- 
rer must  prevail.  If  the  plea  denies  the  contract,  it 
amounts  to  the  general  issue,  and,  if  it  is  put  as  a  plea  in 
confession  and  avoidance,  it  discloses  that  which  is  matter 
for  a  cross  action  only,  and  not  for  avoidance  of  the  present 
action.  It  sets  up  that  the  plaintiflF  diverted  the  article, 
which  he  had  purchased  at  the  defendant's  request,  from 
its  proper  destination,  so  that  the  defendant  was  deprived 
of  benefit  from  the  purchase.  One  reason  why  a  cross 
action  should  be  brought  in  such  a  case  may  be  that  the 
damages  arising  to  the  defendant  from  such  conduct  in  the 
plaintiff,  may  have  been  greater  or  less  than  the  price  of 
the  purchased  article. 

Patteson  J.  (A). — I  am  not  aware  that  such  a  plea  as 
the  present  has  ever  been  allowed.  In  Cole  v.  Le  Souef{c) 
the  payment  was  made  in  such  a  manner  that  it  never  was 
of  any  value  to  the  defendant;  and  I  have  great  difficulty 
in  saying  that  the  plea  in  that  case  did  not  amount  to  the 
general  issue.     Here  there  was  a  moment  of  time,  before 

(a)  1  Campb.  190.  (c)  5  Dowl.  P.  C.  41. 

(6)  Liiiledale  J.  was  absent. 
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the  conversiDP,  when  the  plaintiff^s  payment  was  of  name  I    1889. 
value ;  the  action  vested  at  that  moment ;  and  the  tortious   •  ^"•^^^^^^ 
act  afterwards  by  the  plaintiff  is  set  up  aa  an  answer  to  the  v. 

action.  Baker. 

Williams  J, — ^The  distinction  between  this  case  and 
the  cases,  in  which  the  worthlessness  of  the  work  done  by 
the  plaintiff  has  been  admitted  in  answer  to  his  claim^  is 
that  in  them  the  defence  arose  out  of  the  imperfect  manner 
in  which  the  contract  itself  was  executed  by  him.  Here 
the  execution  of  his  contract  was  completed  by  the  plain- 
tiff; and  it  is  by  matter  dehors  its  execution^  by  a  tortious 
act  subsequently  done,  that  the  defendant  was  deprived  of 
due  benefit. 

Judgment  for  the  plaintiff. 


o  -D  Saturday. 

Sturob  V.  Buchanan.  June^^nd. 

Indebitatus   assumpsit   for  goods   bargained   and  pia^imiff'had 

sold,  goods  sold  and  delivered,  money  lent,  money  paid,  gi^^"  "^'^^^e  ^o 
,     J         ,  •      1    r       •   .  «  the  defendant 

money  had  and  received^  for  mterest,  and  on  an  account  lo  produce 

stated.  certain  letters 

'  .  written  by  the 

Plea,  (before  the  new  rules,)  non  assumpsit.  defendant  to 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  in  l^!v!!f"^' 

'  o  ant  8  partner 

London  after  Hilary  term,  1838,  the  following  facts  ap-  in  New  South 
peared.    The  plaintiff,  who  was  a  shipowner  in  London,  had  called 

upon  him  to 
admit  an  estract  from  a  letter  book  kept  bjr  the  defendant,  (describing  it).  A  judge 
made  an  order  on  the  defendant  to  make  the  admissions  contained  in  the  notice,  and 
the  defendant  consented  to  produce  the  letter  book  at  the  trial :— Held,  that  the  letters 
contained  in  the  letter  book  were  secondair  evidence  of  those  described  in  the  notice, 
although  no  other  proof  was  given  that  tne  letters  had  been  actually  sent.  Held 
also,  tbat  the  defeDdant  was  not  entitled  to  read  other  letters  contained  in  the  letter 
book. 

2.  The  notice  to  produce  was  served  four  days  before  the  trial.  This  action  was 
oooimenced  in  1839,  and  proceedings  had  taken  place  in  Chancery  also  in  respect  of 
the  subject-matter  of  the  letters :— Held,  that  they  must  be  presumed  to  have  been  sent 
back  from  New  Sonth  Wales,  and  that  the  notice  was  therefore  sufficient  to  let  in 
secondary  evidence. 

3.  The  fact  of  copies  of  letters  being  kept  in  a  merchant's  letter  book,  is  evidence 
against  the  party  of  the  letters  baviiig  been  lenc 
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1839.  had  sent  out,  in  1828|  a  vessel  called  the  *'  Nelson/'  of 
which  one  David  was  master^  on  a  whaling  voyage  to  the 
South  Seas.  In  the  early  part  of  1831  the  Nelson  put  into 
Sydney  to  repair,  having  a  cargo  on  board  of  139  tuns  of 
oil  and  head  matter.  The  master,  instead  of  ordering  such 
repairs  to  be  done  as  would  enable  the  Nelson  to  prose- 
cute her  homeward  voyage,  ordered  a  thorough  repair, 
transhipped  the  cargo  to  a  vessel  called  the  **  Lady  Hare- 
wood,"  which  was  consigned  to  Messrs.Xafii&  and  Buchanan, 
at  Sydney,  for  a  cargo,  and,  on  making  the  consignment  to 
defendant  in  London  of  the  bill  of  lading  of  the  plaintiflf's 
oils,  started  upon  a  fresh  whaling  voyage.  Messrs.  Lamb 
and  Buchanan,  to  enable  the  master  to  complete  these 
arrangements^  advanced  to  him  upwards  of  5000/.  The 
defendant  was  a  partner  (residing  in  London)  in  the  firm  of 
Lamb  and  Buchanan  at  Sydney.  The  action  was  brought  to 
recover  the  price  of  the  cargo  of  oil  consigned  by  the  mas- 
ter to  the  defendant,  and  the  latter  claimed  to  set  off  the 
advances  made  by  Lamb  and  Buchanan  at  Sydney.  The 
question  at  the  trial  was,  whether  the  plaintiff  had  given 
any  ratification  in  London  of  the  course  pursued  by  David 
at  Sydney.  Proceedings  in  Chancery  had  been  taken  by 
the  plaintiff  in  order  to  restrain  the  defendant  from  selling 
the  cargo  received  by  the  Lady  Harewood,  and  the  present 
action  was  commenced  in  1832.  At  the  trial  the  plaintiff 
proposed  to  read  certain  letters  written  by  the  defendant 
to  Lamb  and  Buchanan  at  Sydney^  and  which  had  appeared 
in  the  defendant's  letter  book,  annexed  by  him  to  his  answer 
in  Chancery  at  the  suit  of  the  present  plaintiff.  It  was 
objected  by  the  defendant  that  the  letters  must  be  proved. 
The  plaintiff  thereupon  proved  a  notice  to  produce  the 
letters  in  question,  and  which  had  been  served  upon  the 
defendant  four  days  before  the  trial.  He  also  proved  a 
judge's  order  (in  the  usual  form)  to  make  the  admissions 
specified  in  the  notice,  in  which,  under  the  head  '*  Dupli- 
cates, copies  or  extracts,"  was  the  following — *^  £xtract 
from  a  letter  book  kept  by  the  defendant,  No.  304,  date  1st 
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September,  1831.''  The  other  letters  were  specified  in  the  1839. 
same  manner.  It  appeared  also  that  the  defendant  had 
given  an  undertaking  to  produce  the  letter  book.  It  was  con- 
tended for  the  defendant  that,  if  the  letter  book  was  called 
for  as  a  book  made  out  by  the  defendant,  the  whole  book 
was  put  in  evidence,  and  might  be  read ;  but  that«  if  that 
were  not  so,  as  there  was  no  proof  of  the  letters  in  ques- 
tion having  been  sent  to  New  South  Wales,  and  as  the 
notice  to  produce  had  been  served  only  four  days  before 
the  trials  secondary  evidence  of  the  letters  was  inadmissible. 
His  lordship  ruled  that  under  the  circumstances  the  notice 
was  sufficient  to  let  in  secondary  evidence,  and  that  the  de- 
fendant was  not  entitled  to  have  the  whole  of  the  letter 
book  read.  The  verdict  passed  for  the  plaintifi;  damages 
6663/.  38.  6d,,  subject  to  certain  deductions  to  be  made 
out  of  court 

Sir  W.  W.Follett  obtained  a  rule  nisi  for  a  new  trial  in  the 
ensuing  Easter  term,  on  the  ground  of  evidence  having 
been  improperly  received,  and  also  on  the  verdict  being 
against  evidence. 

Sir  J.  Campbell  A.  G.,  Sir  jF.  Pollock,  B.  V.  Richards, 
and  Swann,  shewed  cause  on  a  former  day  in  this  term  (a). 
The  question  is  whether,  where  a  merchant's  letter  book  is 
produced  for  the  purpose  of  reading  certain  letters  which 
have  been  written,  the  other  side  is  entitled  to  have  all  the 
other  letters  in  the  book,  relating  to  the  subject  in  dispute, 
read.  The  letter  book  was  clearly  primary  evidence,  or 
secondary  evidence,  or  both.  It  was  primary  evidence, 
like  any  other  book  kept  by  the  defendant,  and  for  this  pur- 
pose is  not  to  be  distinguished  from  any  other  book  in  the 
defendant's  handwriting,  or  kept  bv  his  order.  It  shewed 
moreover  that  a  letter  had  been  sent  by  the  defendant,  and 
it  is  admitted  that,  if  that  letter  had  referred  to  any  others  in 
the  book,  those  also  would  have  been  admissible.     But  it 

(a)  Jane  15th,  before  Lord  Denman  C.  J.,  LUtUdak,  FaiUum,  and 
WUUam  Jt. 
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1839. 


Sturgb 

V, 
BUCBABAM. 
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19  OQtiteiided  that  the  letter  book  forms  ooe  docuineiit. 
But  how  can  the  biDding  letters  up  into  one  volume  make 
the  case  different  from  that  of  letters  produced  on  a  file, 
where  it  is  clear  the  reading  of  one  inrould  not  entitle  the 
others  to  be  read  ?  Prime  v.  Samo  {a)  shews  clearly  that 
the  accidental  connection  of  the  letters  with  those  put  ia 
evidence  does  not  enaUe  them  to  be  read;  and  Catt  v. 
Howard  (i)  is  a  distinct  authority  that  the  reading  certaia 
entries  from  the  defendaat's  day  book  does  not  entitle  the 
defendant  to  read  other  entries  in  the  same  book. 

With  regard  to  the  time  when  the  notice  to  produce  was 
served,  it  clearly  appears  from  PkUtipf^  on  £v.  666,  ed.  1  BS8i 
that  its  reasonableness  depends  on  the  presumption  of  the 
document  being  in  the  possession  of  the  party ;  which  can- 
not be  doubted  in  the  present  case,  from  the  length  of  time 
the  litigation  had  been  going  on,  and  from  the  certainty 
that  all  necessary  documents  would  have  been  sent  from 
Sydney. 


Kelly  and  Wightman,  contrsl.  When  the  defendant  < 
sented  to  admit  the  letter  book,  be  did  not  admit  that  the 
letters  it  contained  were  copies  of  letters  actually  sent 
The  plaintiff  therefore,  to  make  k  admissible  as  secondary 
evidence,  Aould  have  shewn  that  the  letters  had  been  actu- 
ally sent.  Bat,  as  these  letters  had  been  sent  to  New  South 
Wales,  a  notice  to  produce  them  three  or  four  days  before 
the  trial  was  clearly  insufficient.  It  is  true  that,  where  the 
document  in  qucefeien  forms  the  substantial  subject  of  the 
suit,  so  that  it  must  be  presumed  to  be  in  the  possession 
of  the  defendant,  the  rule  as  to  notice  is  relaxed,  as  in  the 
case  of  trover  for  a  iboitd  (c),  and  the  like.  But  these  letters 
were  not  at  all  essential  to  the  action,  aad  it  cannot  be 
eocpected  that  they  would  have  been  sent  back  to  the  de- 
fendant from  New  South  Wlales.     It  is  not  denied  that  the 


(a)  7  A.  &  E.  627;   S,  C.  3  N. 
&P.  139. 

(b)  3  Siark.  N.  P.  C,  3. 


(c)  See  How  v.  Hail,  14  East, 
1^4;  Skearm  v.  Bunuird,anie,665. 
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letter  book  is  evidence  to  a  certain  extent,  as  a  docament 
kept  by  the  defendant^  containing  statements  relating  to  the 
subject-tnatter  of  the  suit;  but  on  this  ground  all  the  states 
ments  in  the  book  should  have  been  read ;  and  the  case 
conies  quite  vnthia  the  distinction  laid  down  in  Prince  ▼• 
Samo  (a).  The  book  may  be  looked  upon  as  if  it  were 
entitled  ^'An  account  of  the  transactions  relating  to  the 
ship  Nelson  ;^  and  surely  it  rs  very  unfair  to  admit  part  of 
the  account  only,  WilJi  regard  to  Catt  v.  Howard  (b\  the 
case  was  not  mnch  considered,  and  the  objection  being 
made  by  the  successfbl  party,  the  decision  could  not  be 
reviewed. 

<^ur.  adv.  wit 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
v/onrt. 

As  to  the  efvidence.  Plaintiff  had  had  the  advantage  of 
seeing  some  letters,  written  and  sent  by  defendant  to  his 
partner,  exchisively  I  presume  by  tneans  of  a  suit  in  Chan- 
cery. He  gives  him  notice  to  produce  three  of  ttiem,wbidi 
he  particularly  describes :  he  then  summons  him  before  a 
judge  to  admit  copies  of  those  three  letters:  the  judge 
orders  accordingly  by  consent,  and  subject  to  all  just  ex- 
ceptions, and  the  copies  are  signed  by  the  judge  and  the 
attorntes ;  the  defendant  at  the  Bame  time  agrees  to  pro- 
dace  bis  tetter  book  at  the  trial.  The  notice  is  proved ; 
the  signed  copies  produced,  which  are  objected  to  because 
the  defendant  had  agreed  to  produce  the  book.  The  bode 
is  then  called  for  and  produced  :  plaintiff  proposes  to  read 
the  three  letters.  This  proceeding  gives  rise  to  several 
objections. 

First,  That  the  notice  is  insufficient,  the  letters  having 
been  sent  to  the  partners  in  New  South  Wales ;  that  there- 
fore no  secondary  evidence  was  receivable. 

The  sufficiency  of  the  notice  in  all  oases  depends  on  cir- 

(o)  7  A.  &  E.  637;  S.  C  3  N.  (6)  3  Stark.  N.  P.  C.  3. 

&  P.  139. 
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1B39.  cumstances.  If  the  letters  art  in  New  South  Wdlet,  this 
notice  is  nothing.  But  there  is  no  proof  of  this»  nor  any 
presumption.  This  action  was  brought  in  1832:  proceed- 
ings had  since  been  commenced  in  Chancery,  and  were 
greatly  prolonged.  All  documents  were  probably  sent  over 
and  produced,  and  would  remain  in  England,  where  they  are 
likely  to  be  wanted.  The  notice,  then,  was  good;  second- 
ary evidence  was  admissible,  and  the  plaintiff  was  free  to  call 
for  the  letter  book  as  a  means  of  proving  the  contents  of 
those  particular  letters.  Second,  Even  if  he  was  not,  de- 
fendant had  expressly  undertaken  to  produce  that  letter  book 
for  proof  of  those  letters.  He  does  so,  but  contends  that  they 
are  not  to  be  read  without  proof  that  they  were  actually  sent. 
The  answer  is,  first,  that  the  description  of  them  as  sent 
is  perfectly  immaterial ;  the  writing  of  them  by  defendant 
being  the  only  fact  required  to  make  them  evidence. 
Second.  The  letter  book,  when  produced  in  pursuance  of 
the  undertaking,  clearly  shews  that  they  were  sent.  The 
very  fact  of  their  being  transcribed  into  such  a  book  proves 
this  as  against  the  party  keeping  it.  Defendant  now  says, 
''  As  you  prove  the  letters  by  my  book,  I  have  a  right  to 
read  in  evidence  the  whole  of  that  book,  or  at  least  the 
whole  correspondence  on  the  subject,  as  it  is  found  in  the 
same  book.  You  produce  a  document  of  my  writing,  and 
must  read  the  whole."  But  how  can  this  be  called  a  docu- 
ment ?  It  is  a  series  of  copies  of  letters  written  from  time 
to  time ;  on  principle  exactly  the  same  thing  as  if  they  had 
been  kept  in  his  counting  house  on  a  file.  It  is  like 
proving  what  a  party  said  in  one  conversation :  one  of  these 
letters,  or  one  of  these  conversations,  may  be  proved  with- 
out authorizing  the  opposite  party  to  bring  forward,  for  his 
own  benefit,  what  he  himself  said  or  wrote  in  another  con« 
versation  or  a  different  letter.  The  late  decision  in  Prince 
V.  Samo  (a)  carries  this  principle  much  further.  That  the 
rest  of  the  correspondence  may  throw  light  upon  these 
parts  of  it  is  true,  but  the  light  may  be  a  false  one:  plaintiff 

(fl)  7  A.  &  E.  697;  S.  C  3  N.  &  P.  139. 
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is  not  bound  to  know  whether  it  would  or  not,  nor  whether 
anj  other  statements  were  made  as  they  appear  in  the 
book,  or  if  made  were  true.  v. 

It  was  surmised  that  an  unfair  advantage  had  been  taken  Bc<^>iam^^- 
of  defendant  in  obtaining  a  knowledge  of  these  letters 
through  a  suit  in  Chancery^  and  then  producing  them  with- 
out the  answer,  which  may  have  greatly  qualified  and 
altered  their  effect.  But  I  cannot  think  that  a  judge  at 
nisi  prius  has  any  thing  to  do  with  these  considerations. 
He  is  to  inquire  only  whether  due  notice  has  been  given ; 
whether  the  documents  have  been  proved  to  exist ;  whether 
copies  are  well  proved.  Or  (taking  this  to  be  a  piece  of 
original  evidence,  as  written  by  defendant  or  by  his  autho- 
rity) he  is  to  prove  the  handwriting  or  the  authorization. 
He  does  this  by  the  undertaking  to  produce  the  book  in 
proof  of  the  three  letters  described,  and  of  the  three  letters 
only.  The  mode  of  proving  them  can  give  the  other  side 
no  new  rights. 

Rule  discharged. 


Utheb  v.  Rich.  '?^"'"fe 

June  SSd. 

Assumpsit  on  a  bin  of  exchange  drawn  by  the  de-  A  plea  to  a 
fendant  on  the  27  th  September,  1834,  accepted  by  Lord  indorsee 

Arthur  Chichester,  for  300/.  at  twelve  mouths  after  date,  against  the 

drawer  of  a 
and  indorsed  by  the  defendant  to  one  John  Hunter ^  and  by  bill  of  ex- 

Hunter  to  the  plaintiff.     Pleas,    1.  That  HuiUer  did  not  £"fhe  blir"^ 

indorse  the  bill ;  2.  That  the  indorsement  by  the  defendant  had  l>een 

was  in  blank,  and  that  the  defendant  never  delivered  the  bill  ^^^^  xjo  L. 

to  Hunter,  but  that  he  delivered  the  same  to  one  Lewis  ^or  a  specific 

Levy,  and  Lewis  Levy  then  received,  and  from  thence  until  [n  fraud  of  that 

parpose  had 
handed  it  to  H.,  and  that  H.  handed  it  to  the  plaintiff,  not  for  good  and  valuable  con- 
sideration, and  that  the  plaintiff  was  not  a  bond  fide  holder: — Held,  that  this  last  alle- 
gation connected  with  the  rest  of  the  plea,  meant  onl^  that  the  plaintiff  had  not  given 
good  consideration  for  the  bill,  and  that  fraud  in  the  plaintiff  could  not  be  given  in  evi- 
dence under  it. 

Sembie,  that  if  the  allegation  had  stood  alone,  it  would  not  have  raised  an  issue  as 
to  fraud. 

VOL.  II.  Q  Q 
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1839.  Hunter,  as  aftermentioned,  first  becaaie  possessed  thereof, 
held  the  same  for  a  specific  purpose,  for  the  sole  use  and 
benefit  of  the  defendant,  and  not  otherwise,  to  wit,  for  the 
purpose  and  in  order  that  Lewis  Levy  aiight  gel  the  bill 
discounted  for  the  defendant,  and  that  he  would  deliver  and 
pay  the  proceeds  thereof  upon  such  discoonting  to  the 
defendant,  that  Lewis  Levy  fraudulently  and  covinously,  in 
violation  of  good  faith  and  contrary  to  the  purpose  for 
which  he  received  the  bill^  afterwards,  to  wit,  on  &.c.  deli- 
vered the  bill  to  Hunter,  and  Hunter  then  took  and  re- 
ceived the  same  from  Lewis  Levy  upon  other  and  different 
terms,  and  without  discounting  the  same  for  the  defendant, 
and  contrary  to  the  said  special  purpose,  and  in  breach  and 
violation  thereof,  to  wit,  for  the  purpose  and  under  colour 
and  pretence  of  securing  a  certain  debt  then  alleged  to  be 
due  from  Lewis  Levy  to  Hunter.  And  the  defendant  avers, 
that  Hunter  was  not  at  any  time  a  bond  fide  holder  of  the 
bill  for  value  or  consideration  in  that  behalf  given,  and  also 
that  the  plaintiff  was  not  at  any  time  nor  now  is  a  bona  fide 
holder  of  the  said  bill  for  value  or  consideration  iu  that 
behalf;  and  that  the  defendant  had  never  received  any  con- 
sideration or  value  whatsoever  from  Lewis  Levy  or  from 
Hunter  or  from  the  plaintiff.  Verification.  The  dd  plea 
set  up  a  defence  of  usury.  Replication  to  the  2d  plea,  de 
injuria. 

At  the  trial  before  Lord  Denman  C.  J.  at  the  sittings  after 
Hilary  term  1837,  it  appeared  that  Lord  Arthur  Chichester 
and  Mr.  Rich  (the  defendant)  in  1836,  were  quartered  with 
their  regiment  at  Portsmouth,  and  being  in  want  of  money, 
they  answered  an  advertisement  in  the  newspapers  offering 
loans  of  money.  A  Mr.  Levy  applied  to  them  in  conse^ 
quence,  and  they  put  their  names  to  bills  to  the  amount  of 
1900/.  which  Levy  took  away  with  him  on  the  pretence  of 
getting  discounted,  but  never  returned.  Levy  sold  the  bill 
in  question  to  one  Hunter  for  bills  and  cash  amounting  to 
75L  The  plaintiff,  who  is  a  gunmaker  in  Piccadilly,  carry- 
ing on  business  under  the  firm  of  Forsyth  ^  Co.  being 
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applied  to  by  Hunter  to  discount  the  bill  in  question,  1839. 
agreed  to  do  so,  by  giving  150/.  in  cash,  and  by  delivering 
guns  and  pistols  to  the  value  of  150/.  This  arrangement 
was  completed,  and  it  was  proved  that  Hunter  immediately 
sold  the  guns,  &c.  to  a  pawnbroker  for  50/.  It  also  ap- 
peared that  there  had  been  many  bill  transactions  between 
Hunter  and  the  plaintiff,  on  which  occasions  the  plaintiff 
had  discounted  the  bills  by  giving  half  the  amount  in  goods, 
which  Hunter  was  in  the  habit  of  disposing  of  at  one-third 
the  value.  On  this  issue  Lord  Denman  told  the  jury  that 
if  they  were  of  opinion  that  the  plaintiff  had  given  value  for 
the  bill,  they  should  find  a  verdict  for  him.  Verdict  for 
the  plaintiff  accordingly  on  all  the  issues. 

Sir  W.  W.  Follett  obtained  a  rule  nisi  for  a  new  trial  in 
the  subsequent  Easter  term,  on  the  grounds  of  the  verdict 
on  the  third  issue  being  against  evidence,  and  of  his  lordship 
having  misdirected  the  jury  on  the  second  issue,  in  not  hav- 
ing left  to  them  to  say  whether  the  plaintiff  was  a  fraudu- 
lent holder  of  the  bill,  and  he  cited  Gill  v.  Cubit t  (a)  and 
Beckwith  v.  Corral  {b). 

Piatt  shewed  cause  in  Michaelmas  term  last(c).  The 
question  on  the  second  issue  (d)  is,  what  does  the  averment 
of  the  plaintiff  being  a  bond  Jide  holder  for  value  amount 
to  i  It  means  that  the  plaintiff  has  either  given  value  for 
the  bill,  or  that  he  is  to  do  so,  and  it  is  submitted  that  proof 
of  this  was  fully  made  out.  If,  where  goods  are  given  for  a 
bill,  the  sale  is  simulated,  then  the  party  does  not  become  a 
bofti&Jide  holder  of  the  bill ;  so,  if  goods  are  purchased  of 
a  bankrupt  under  circumstances  which  shew  that  the  trans- 
action is  not  honest,  it  is  not  a  bonifide  purchase;  Devas  v. 

(a)  S  B.  &  C.  466 ;  S.  C.  5  D.      Coleridge  Js. 

&  R.  334.  (d)  On  cause  being  shewn,  the 

(6)  3  Bing.  444.  Court  was  of  opinion  that  the  rule 

(c)  Nov.  17th,  before  Lord  Den*     should  be  made  absolute  for  a  new 

mm  C.  J.,  Pattetonf  WilliiPns  and      trial  on  the  third  issue. 

QQ9, 


UlCH. 
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j;^39.  Fenables  (a).  The  cases  of  Gill  ▼.  CubUt  (6),  and  Beckwiih 
Utbkr  Corral  (c)f  which  have  been  relied  on  to  shew  that  the 
^v*  plaintiff  is  not  a  bon&fide  holder,  have  been  thought  to  go 

too  far,  and  are  in  fact  overruled  by  Backhouse  v.  Harris 
son{d),  and  Goodman  v.  Harvey  (e).  [Coleridge  J.  Is  not 
the  question  this,  viz.  whether  a  holder  for  value  and  a 
bond  fide  holder  for  value  mean  tlie  same  thing  ?]  It  is 
submitted  that  the  cases  shew  they  are  identical.  If  it  had 
been  intended  to  prove  that  the  plaintiff  was  privy  to  any 
fraud,  the  defence  should  have  been  pleaded^  by  which  no- 
tice would  have  been  given  to  the  plaintiff  as  to  the  defence 
to  be  relied  upon.  [Coleridge  J.  Perhaps,  then,  you  ought 
to  have  demurred  on  the  ground  that  this  is  an  imperfect 
allegation  of  fraud.]  The  allegation  only  means  that  value 
has  not  actually  been  paid,  and  therefore  theie  is  no  defect 
which  a  verdict  will  cure.  If  the  goods  were  to  be  returned, 
or  the  plaintiff's  name  was  lent,  he  would  not  be  a  bond  fide 
holder  for  value. 

Sir  fV.  W.  Folleti  contri.  The  question  on  this  issue 
was  one  entirely  for  the  jury.  Before  the  new  rules  the 
<lefence  would  have  been  admissible  under  non-assumpsit, 
and  would  have  entitled  the  plaintiff  to  a  verdict.  Now. 
under  the  allegation  that  the  plaintiff  is  not  a  bond  fide 
holder,  the  same  defence  may  be  given.  The  old  rule  as 
to  bills  of  exchange  was,  that,  as  soon  as  fraud  was  shewn 
in  the  indorser  of  the  bill,  the  indorsee  was  called  upon  to 
prove  not  only  that  he  gave  value  for  the  bilU  but  that  he 
took  it  in  the  ordinary  course  of  business.  This  rule  still 
exists,  and  is  quite  untouched  by  the  difference  of  opinion 
which  has  existed  as  to  bills  taken  without  consideration. 
Thus  in  Bay  ley  on  Bills,  p.  471  (J),  it  is  distinctly  laid  down 
that  when  fraud  appears  the  onus  is  thrown  on  the  holder, 

(a)  S  Bing.  N.  C.  400.  (d)  5  B.  &  Ad.  1098;  5.  C.  3  N. 

(6)  3  B.  &  C.  4C6;  S.  C.  5  D.      &  M.  188. 
&  R,  3«4.  (c)  4  A.&E.870;  S.C,  6  N.& 

(r)  S  Bing.  444  M.  37S. 

U')  5th  ed. 
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not  only  to  shew  that  he  gave  value,  but  that  he  is  the  boitd  183P. 
Jide  holder.  The  doctrine  in  Gill  v.  Cubitt  {a)  was,  that  bona 
Jides  comprehended  not  only  the  giving  value  for  a  bill  and 
the  taking  it  in  the  ordinary  course  of  business,  but  also  that 
due  caution  had  been  exercised.  It  is  only  this  latter  por- 
tion of  the  doctrine  that  has  been  overruled.  The  law 
laid  down  in  Lawson  v.  Weston {b)  is  re-established;  but 
though  it  is  now  clear  that  gross  negligence  alone  will  not 
defeat  a  party's  title  on  a  bill,  still  if  fraud  appears,  and  any 
collusion  in  the  holder  with  the  party  who  obtained  it  by 
fraud,  the  holder  cannot  recover  even  if  he  gave  full  value. 
This  clearly  appears  by  Crook  v.  Jadis  (c),  Backhouse  v. 
Harrison  (d),  and  Goodman  v.  Harvey  (e).  So  again  in  Mills 
V.  Barber  (/),  the  rule  was  recognised  that  when  the  title 
of  the  holder  of  a  bill  is  impeached  on  the  ground  of  fraud, 
the  onus  is  cast  upon  him  of  proving  his  title.  As  to  the 
form  of  the  plea,  the  only  question  is,  whether  the  allega- 
tion of  being  a  bond  Jide  holder  is  language  recognised  by 
the  law.  But  Devas  v.  Venables  (g)  is  a  complete  authority 
on  this  point.  There,  in  trover  by  the  assignees  of  a  bank- 
rupt for  goods  sold  by  the  bankrupt,  the  defendant  pleaded, 
that  he  bought  the  goods  without  notice  of  the  act  of  bank- 
ruptcy and  really  and  bona  Jide  paid  for  the  same.  Upon 
issue  joined  as  to  the  bona  Jides  it  was  held  to  be  open  to 
proof  that  the  transaction  was  not  an  honest  one.  It  was 
contended  there,  as  here,  that  "  really  and  bondjid^'  meant 
only  actually,  but  the  Court  held  that  the  words  bond  fide 
raised  the  question  whether  the  money  had  been  paid  in 
the  course  of  an  honest  transaction.  Ward  v.  Clarke  {h)  is 
an  authority  to  the  same  effect  as  to  the  meaning  put  upon 
bona  fides  before  the  new  rules.  The  Court  may  perhaps 
hold  that  it  is  not  sufficient  to  allege  that  the  plaintiff  was 

(cr)  3B.&C.466;  5D.&R.S24.  (e)  4  A.  &  £.  870;  6  N.  &  M. 

lb)  4  Esp.  56.  37S. 

(c)  5  B.  &  Ad.  909;  S.  C.  3  N.  (/)  1  M.  &  W.  425. 
&  M.  257.  (g)  3  Bing.  N.  C.  400. 

(d)  5  B.&  Ad.  1098;  S.C.  3  N.  (A)  Moo.  &  M.  497. 
&  M.  188. 
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18S9.  not  a  bond  fide  bolder,  but  that  the  plea  ought  to  go  on  to 
allege  how  he  is  connected  with  the  fraud :  it  is  submitted, 
however,  that  the  new  rules  do  not  throw  this  burden  on 
the  defendant.  [Patteson  J.  You  appear  to  contend,  then, 
that  it  would  be  sufficient  to  allege  the  facts  as  to  the  fraud 
between  Levy  and  Hunter,  and  then  call  upon  the  plaintiff 
to  prove  his  title.]  The  doctrine  in  Mil/s  v.  Barber  {a) 
would  seem  to  warrant  such  a  position.  In  Bramah  v.  JBo- 
berts  (A)  the  question  turned  upon  the  replication.  The 
plea  by  the  acceptor  of  a  bill  of  exchange  was,  that  it  was 
to  the  knowledge  of  the  holder  negotiated  to  him  by  fraud, 
and  that  there  was  not  any  value  given  in  good  faith  for  the 
indorsement  to  the  holder.  The  replication  averred  gene- 
rally, that  it  was  indorsed  to  the  plaintiff  fairly  and  in  good 
faith,  and  it  was  held  on  demurrer  that  it  was  not  necessary 
to  plead  specifically  a  good  consideration. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court :^— This  was  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange.  The  second  plea  stated  that 
the  bill  had  been  accepted  and  indorsed  to  Levy  for  a  spe- 
cial purpose,  who  in  fraud  of  that  purpose  had  handed  it 
to  Hunter,  and  that  Hunter  handed  it  to  the  plaintiff  noi 
for  good  and  valuable  consideration,  and  that  the  plaintiff 
was  not  the  bond  fide  holder.  The  replication  was  de  in- 
juria. At  the  trial  I  held  that  these  pleadings  put  in  issue 
nothing  but  the  fact  of  a  consideration  having  been  given, 
ana  tnac  ihe  de/endant  was  not  at  liberty  to  shew  that  the 
plamutt  knew  ot  the  fraud,  but  should  have  pleaded-Jhat 
Eaowleflfee  In  distinct  teiros.  On  the  motion  for  a  new 
trial  Olh^r  pomts  weredisposed  of,  and  the  only  question 
now  remaining  is,  what  meaning  .is  to  be  given  to  the  words 
in  the  plea  that  the  plaintiff  was  not  the  bonSL  fide  holder  of 
the  bill.     With  respect  to  the  doctrine  laid  down  in  Gili  v. 

(a)  1  M.  &  W.  425.  (6)  1  Bing.  N.  C.  469. 
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Cubiii  (a),  and  other  cades,  we  adhere  to  the  more  recent        1839. 
decisions,  and  to  what  is  said  in  Goodman  ▼•  Harvey{b), 
that  gross  negligence  alone  would  not  be  a  sufficient  an-^ 
swer — that  it  may  be  evidence  of  mala  fides,  but  is  not 
the  same  thing.     It  follows  that,  in  pleading,  mala  fides 
must  be  distinctly  alleged ;  and  the  sole  question  is,  whe- 
ther mala  fides  is  alleged  by  the  words  ''  that  the  plaintiff 
was  not  tho^on^  fide  holder  of  the  bill."    The  case  of 
JDevas  v.  Venables^c)  is  not  in  pointy  for  that  was  a  decision 
upon  the  meaning  of  the  words  boni  fide  in  a  particular 
act  of  parliament,  which  was  construed  with  reference  to 
the  subject-matter  and  the  context.     Neither  is  the  case  of 
Br^mah  v.  Roberts  {d)  an  express  authority,  as  the  decision 
turned  on  other  words  in  the  plea,  and  the  question  does  not 
appear  to  have  arisen  in  any  other  case.     Now  the  words 
in  question  must  be  taken  with  reference  to  the  other  alle- 
gations in  the  same  plea,  and,  being  so  taken,  their  proper 
meaning  would  seem  to  be  that  the  plaintiff  was  merely  a 
collusive  holder,  not  really  interested  in  the  bill  himself, 
but  only  lending  his  name  to  Hunter;  and  then  they  do  not 
go  beyond  the  allegation  that  he  had  not  given  good  and 
valuable  consideration,  evidence  of  which  was  admitted. 
But  it  is  contended  that  their  meaning  is  that  the  plaintiff 
took  the  bill  under  such  circumstances  that  he  must  be 
considered  to  have  known  of  the  fraud  set  forth  in  the  plea. 
We  do  not  see  how  such  a  meaning  can  fairly  be  attributed 
to  them,  and  are  of  opinion  that  the  only  proper  mode 
of  implicating  the  plaintiff*  in  the  alleged  fraud  by  pleading 
is  to  aver  that  he  had  notice  of  it,  leaving  the  circum- 
stances by  which  that  notice  is  to   be  proved  directly  or 
indirectly  to  be  established  in  evidence,  and  we  cannot  treat 
the  allegation  that  the   plaintiff  was  not  bona  fide  holder 
as  equivalent  to  such  an  averment     It  is  not  necessary  to 
give  any  opinion  on  any  supposition  that  the  words  could 
he  taken  without  reference  to  the  other  allegations  in  the 

(a)  3B.ftC.406;  5.C.5D.&      ftM.  373. 
R.  334.  (c)  3  Bing.  N.  C.  400. 

(6)  4  Ad.  Si  E.  8T0;  5.  C.  6  N.         (rf)  I  Bing.  N.  C  A69. 
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plea,  but  we  wish  it  to  be  understood  that  we  by  no  means 
btend  to  saj  that  even  if  taken  simply  they  would  have  any 
other  meaning  than  that  which  we  have  now  given  them. 
The  rule  for  a  new  trial  has  been  already  granted,  on  the 
ground  that  the  verdict  was  against  evidence,  but  as  the 
Court  think  that  the  directiou  was  quite  right,  that  rule 
must  be  upon  payment  of  costs. 


Rule  discharged  on  the  second  issue. 


pk-^ii 


Jwm2U.       ^^^  Queen  v.  The  Inhabitants  of  Bridgewater. 

.  ^  V^t  P*'  ^  On  an  appeal  against  a  rate  for  the  relief  of  the  poor  of 

taint  the  bo-     the  parish  of  Bridgewater,   on  the  ground   that   George 

whK:h  Unot     Aubrey  and  others  were  inhabitants  of  the  parish,  possess- 

ccKfxteiisiTe       ing  stock  in  trade  within  the  parish  producing  pro6t,  in 

rish,  and  respect  of  which  they  were  not  assessed,  the  Somerset- 

which  before     ghire  quarter  sessions   amended  the  rate,  subject  to  the 
the  Municipal         ..-..^  .i.„. 

Corporation      opmion  of  this  Court  on  the  followmg  case. 

^iarter*»«-  '^^^  whole  of  the  borough  and  parish  of  Bridgewater  is 

biont  with  ju-   within  the  county  of  Somerset.     Bridgewater  is  a  borough, 

the  whole  pa-*^  having  a  recorder  and  court  of  quarter  sessions,  under  5  &  6 

rish.    The  bo-  Will.  4,  c.  76.     Before  the  passing  of  that  act  the  borough 
roufch  had  not       ^.n*.  ii.*  ^>  i*i  ■■« 

six  justices,       ^^  Bridgewater  had  justices  of  its  own  and  a  right  to  hold 

and  therefore    separate  quarter  sessions,  but  their  charter  had  no  non- 

the  pansh  had  .  .  ,  rm  •  -      • 

the  power  of     intromittant  clause.    The  ancient  borough  contained  a  part 

theoountv'ses-  ^^'^  of  the  parish,  but  the  jurisdiction  of  the  borough  jus- 

8ionH  aigainst     tices  was  co-extensive  with  the  parish.    The  boundaries  of 

un^*^!  G.  4    ^^^  borough  were  altered  by  5  &  6  WilL  4,  c.  76,  and  the 

C.86.    The      present  boundaries  exclude  some  parts  of  the  parish  of 

Municipal  . 

Corporation      Bridgewater,  and  include  several  small  parts  of  two  adjom- 

Act  threw  the 

outlying  parts  of  the  parish  into  the  county  jurisdiction  :  Held,  that  sect.  Ill  did  not 

take  away  the  power  of  an  inhabitant  in  the  outlying  parts  of  the  parish  to  appeal 

against  a  poor's  rate  to  the  county  sessions,  and  that  the  sessions  might  amend  or  quash 

the  whole  rate. 

2.  Qtt^re,  whether  a  parish,  part  of  which  is  in  a  borough  of  exclusive  jorisdiction, 
and  part  in  a  county,  and  which  had  more  than  six  justices  at  the  time  of  passing  the 
Municipal  Corporation  Act,  has  the  power  of  appeal  anywhere  against  a  poor's  rate. 
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ing  parishes,  namely,  Hembdon  and  Durnleigh.  Since,  and        18S9. 
under  the  authority  of  the  Municipal  Reform  Act,  a  sepa-    _/^ 
rate  court  of  quarter  sessions  has  been   granted   to  this  v, 

borough  (which  grant  may  be  taken  as  part  of  this  case),  behwewIter 
but  the  borough  justices  and  the  recorder  have  no  jurisdic- 
tion beyond  the  limits  of  the  borough.  Before  the  Muni- 
cipal Corporation  Act  the  borough  had  only  four  justices, 
but  at  the  time  of  this  appeal  there  were  seven  justices  for 
the  borough,  and  it  was  then  divided  into  two  wards.  The 
appellant  lives,  and  the  whole  of  the  land  for  which  he  is 
rated  is  situate,  in  that  part  of  the  parish  without  the  limits 
of  the  borough.  All  the  persons,  the  omission  of  whose 
stock  in  trade  from  the  rate  was  objected  to  by  the  appel- 
lant, are  inhabitants  of  that  part  of  the  parish  which  lies 
within  the  limits  of  the  borough,  and  the  whole  of  their  stock 
in  trade  is  within  that  part  of  the  parish  of  Bridgewater 
which  is  within  the  borough.  The  rate  was  drawn  out 
according  to  the  form  prescribed  in  the  schedule  to  the 
Parochial  Assessment  Act,  6  &  7  fVilL  4,  c.  96.  The 
declaration  set  forth  at  the  foot  of  that  schedule  was  written 
at  the  foot  of  the  rate  and  signed  by  the  churchwardens  and 
overseers,  and  the  rate  so  signed  was  allowed  on  the  6th  of 
October  1838,  by  two  justices  of  the  county  of  Somerset, 
and  by  three  justices  of  the  borough  of  Bridgewater.  The 
parts  of  the  rate  which  applied  to  the  inhabitants  residing 
within  the  borough  are  distinct  and  separate  from  those 
parts  which  apply  to  the  inhabitants  residing  without  the 
borough,  but  the  whole  is  only  one  rate.  The  declaration 
signed  by  the  churchwardens  and  overseers,  and  the  allow- 
ance by  the  justices,  are  at  the  foot  of  the  whole  rate.  It 
was  objected,  on  the  part  of  the  respondents,  that  on  the 
facts  above  stated  the  county  quarter  sessions  had  no  juris- 
diction to  hear  the  appeal.  One  rate  for  the  relief  of  the  poor 
has  hitherto  been  made  for  the  whole  parish,  and  it  has 
been  the  practice  previously  and  up  to  and  inclusive  of  a 
rate  made  in  February,  1838,  to  rate  inhabitants  for  their 
stock  in  trade  and  for  their  ships  whenever  the  home  of  the 
ship  was  in  Bridgewater,  but  neither  stock  in  trade  nor 
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ships  were  included  in  the  rate  appealed  against.  The 
several  persons  respectively  named  in  the  said  notice  had 
V.  stock  in  trade  producing  profit  within  the  parish,  and  if 

BwDoLw^  liable  to  be  rated  at  all,  were  liable  to  be  rated  to  the 
amount  set  opposite  to  their  names  in  the  ameudmeat.  The 
questions  for  the  opinion  of  the  Court  were :  1st.  Whether 
the  county  sessions  had  jurisdiction  to  try  this  appeal  t 
fiUily.  Whether  the  inhabitants  were  rateable  in  respect  of 
their  stock  in  trade  ?  If  the  Court  should  be  of  opinion 
that  the  county  sessions  had  jurisdiction  to  amend  the  rate, 
and  that  the  inhabitants  were  rateable  in  respect  of  their 
stock  in  trade,  theu  the  order  of  the  Court  for  amending  the 
rate  is  to  be  confirmed. 

If  the  Court  should  be  of  opinion  that  the  county  sessions 
had  no  jurisdiction  to  amend  the  rate,  but  have  jurisdiction 
to  quash  either  the  whole  rate,  or  those  parts  which  apply 
to  persons  residing  without  the  borough,  and  that  stock  in 
trade  is  rateable,  then  the  rate  is  to  be  quashed  accordingly. 

If  the  Court  should  be  of  opinion  that  the  court  of  quar- 
ter sessions,  under  these  circumstances,  had  no  power  to 
amend  the  rate  as  aforesaid,  or  to  quash  the  rate,  or  any  part 
of  it,  the  rate  is  to  be  confirmed. 

Sere  and  M.  Smithy  in  support  of  the  order  of  sessions. 
Reg.  V.  Lumsdaine  (a)  has  determined  the  question  as 
to  the  rateability  of  stock  in  trade.  The  remaining  ques- 
tion arises  on  sect.  Ill  of  the  Municipal  Corporation 
Act  (5  8c  6  IfUL  4,  c.  76),  which  enacts  that  after  May, 
1836,  the  justices  of  the  county  in  which  any  borough 
is  situate,  to  which  a  grant  of  quarter  sessions  shall  not 
have  been  made,  "  shall  exercise  the  jurisdiction  of  jus- 
tices of  the  peace  in  and  for  such  borough,  as  fully  as  by 
law  they  and  each  of  them  can  or  ought  to  do  in  and  for 
the  said  county ;  and  no  part  of  any  borough,  in  and  for 
which  a  separate  court  of  quarter  sessions  of  the  peace  shall 
be  holden,  shall  be  within  the  jurisdiction  of  the  justice  of 
any  county  from  which  such  borough,  before  the  passing  of 
(<?)  1  Perr.  k  Da.  219. 


AFTER  TRINITY  TERM,  II  VICT.  689 

was  exempt,  any  law,  &c.  to  the  contrary  notwith*-        t8S9. 

The  obtect  of  the  first  part  of  this  section  was   -,,*'^^^ 
.....:  The  Queev 

V  justices  jurisdiction  in  boroughs  of  exclusive  v. 

jefore  the  passing  of  that  act,  but  to  which  no  Bri^LwIte*^ 
quarter  sessions  should  be  made;  the  second  part 
^  .  section  was  intended  to  leave  the  jurisdiction  of 
anty  justices  in  boroughs  with  quarter  sessions  exactly 
as  it  was  before  the  passing  of  the  act.  Before  that  act, 
county  justices  had  jurisdiction  in  Bridgewater  on  appeals 
against  rates.  The  charter  of  Bridgewater  contained  no 
non-intromittant  clause,  and  this  fact  is  very  important. 
The  right  of  appeal  to  the  county  sessions  existed  under 
the  43  Eliz.  c.  2,  s.  6,  for  the  recorder  of  the  borough  being 
neither  *'  mayor,  bailiff,  or  head  officer,"  is  not  contem- 
plated by  sect.  8  of  that  statute,  which  gave  jurisdiction  in 
certain  cases  to  the  corporation  justices.  At  all  events  the 
county  justices  must  always  have  had  a  concurrent  jurisdic- 
tion, because  that  can  be  taken  away  only  by  express  words, 
Blankley  v.  Winstanley  (a).  It  is  true  that  17  Geo.  2,  c.  38^ 
ss.  4  and  5,  gave  the  appeal  to  the  quarter  sessions  of  cor- 
porations exclusively,  in  all  cases  where  there  were  four 
justices  in  the  corporation,  and  that  Bridgewater  had  four 
justices  before  the  passing  of  the  Municipal  Corporation 
Act  But  sect.  1 1 1  of  this  act  must  be  considered  to  have 
repealed,  pro  tanto,  those  sections  in  the  former  act,  or 
otherwise  the  former  part  of  section  1 1 1  would  be  inope- 
rative. It  may  happen  that  in  many  boroughs,  not  affected 
by  the  Municipal  Corporation  Act,  there  are  still  six  justices, 
in  which  case,  under  1  Geo.  4,  c.  36,  there  would  be  an 
exclusive  jurisdiction  for  appeals  in  the  corporation  ses- 
sions ;  but  it  is  not  necessary  to  consider  this  point,  because 
Bridgewater  had  not  six  justices,  and  therefore  there  was 
always  a  concurrent  jurisdiction  in  county  justices  up  to  the 
5  &  6  fVilL  4,  c.  76.  It  is  submitted,  therefore,  that  the 
county  justices  had  jurisdiction,  and  might  quash  or  amend 
the  whole  rate  under  41  Geo.  3,  c.  23.    2.  But  if  the 

(a)  3  T.  R.  279. 
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18S9.         G>urt  should  think  the  county  justices  have  no  jurisdiction 

The  Queen    ^^^^  ^^^  whole  rate,  they  have  certainly  jurisdiction  over 

V.  that  part  of  the  parish  situate  without  the  borough.    An 

Baibgewater  inhabitant  of  that  part  of  the  parish  could  not  appeal  to  the 
borough,  because  not  within  the  limits  of  its  jurisdiction, 
and  therefore  if  the  argument  on  the  other  side  be  correct, 
such  inhabitant  has  no  right  of  appeal  at  all.  But  as 
sections  7  and  8  of  the  Municipal  Corporation  Act  have 
made  that  part  of  the  parish  part  of  the  county,  the  right  to 
appeal  under  43  JEliz.  c.  £,  accrues.  This  view  is  confirmed 
by  7  Will.  4,  and  1  Hct.  c.  78,  s.  30,  which  transfers  all 
matters  cognizable  under  any  local  act  or  otherwise  by  bo- 
rough justices,  to  county  justices,  where  the  place  has 
ceased  to  form  part  of  the  local  jurisdiction.  On  this  view 
the  Court  may  either  amend  the  rate  as  to  the  parts  within 
the  county,  or  may  quash  it  altogether  as  to  that  part. 

Sir  J.  Campbell  A.  6.  and  Kinglake,  contrJL — The  right 
of  appeal  is  founded  on  act  of  parliament,  it  lies  therefore 
on  the  other  side  to  point  out  the  statute  which  gives  juris- 
diction to  county  magistrates  in  this  case.  Section  9  of 
43  Eliz.  c.  2,  provides  for  the  case  where  a  parish  lies  part 
within  the  limits  of  a  borough,  and  part  without,  as  to  the 
appointment  of  overseers,  &c.,  but  does  not  contemplate  the 
present  case.  Under  that  section  the  rate  must  be  for  the 
whole  parish,  and,  the  rate  being  one  and  entire,  it  would  be 
absurd  to  attribute  jurisduction  to  borough  justices  over 
one  portion  of  it,  and  to  county  justices  over  the  other.  It 
is  said  that  there  is  nothing  to  take  away  the  concurrent  ju- 
risdiction of  county  justices,  but  that  is  a  fallacy,  for  they 
never  had  it.  Borough  justices  had  an  exclusive  jurisdic- 
tion over  all  rates  made  for  any  parish  within  a  corporate 
town ;  Rex  v.  Si.  Mary  in  Taunton  (a),  Rex  v.  the  Justices 
of  Essex  (6).  It  is  not  however  contended  that  in  this  case 
there  would  be  an  appeal  to  the  borough  sessions ;  it  is 
sufficient  to  shew  that  it  is  casus  omissus.     The  Municipal 

(a)  1  Bote,  P.  L.  2B3.  (6)  5  Mau.  &  S.  5J3. 
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Corporation  Act  has  been  relied  upon,  but  it  does  not  touch         1830. 
the  case»  it  so  happens  that  ss.  111,7  and  8,  transfer  a  por-    ^^  Quben 
tion  of  the  parish  from  the  borough  to  the  county,  but  that  v. 

is  a  mere  alteration  of  the  facts  and  locality,  and  leaves  the  bridoewater 
law  as  it  was.  In  many  cases,  where  only  part  of  a  borough 
was  within  the  parish,  it  had  been  a  practice  to  make  a 
separate  rate,  and  appoint  separate  overseers  for  the  part 
called  the  foreign  without  the  borough,  and,  if  such  has 
been  the  practice  for  sixty  years  past  (which  cannot  be  pre- 
tended here),  it  is  legal  by  the  59  Geo.  3,  c.  95,  though, 
previous  to  that  act,  the  practice  was  bad.  Rex  v.  Gor^ 
don  {a).  A  similar  interposition  of  the  legislature  is  re- 
quired in  the  present  instance.  The  effect  of  the  Munici- 
pal Corporation  Act  has  been  to  divide  the  parish  of 
Bridgewater  into  separate  jurisdictions,  in  which  case  no 
act  of  parliament  has  allowed  an  appeal  to  be  made  to  the 
county  justices.  There  are  many  similar  cases  in  which  a 
parish  is  situated  partly  within  a  county  and  partly  without, 
and  it  has  been  held  that  the  county  has  no  jurisdiction  over 
the  whole  parish.  Thus  in  Rex  v.  Butkr  {b)  it  was  held, 
that  the  overseers  for  such  a  parish  must  be  appointed  by 
four  justices,  two  for  each  jurisdiction.  So  in  Rex  v.  Wes- 
ton  (c),  where  a  parish  was  situated  in  two  counties,  and 
the  part  of  the  parish  in  one  county  was  indicted  for  not 
repairing  its  highways,  the  indictment  was  held  good  ex 
necessitate,  and  the  Court  held  that  the  county  had  no  juris* 
diction  whatever  over  that  part  of  the  parish  without  its 
limits.  It  is  true  that  case  was  overruled  by  Rex  v.  Clif- 
ton (d),  so  far  as  respects  the  necessity  of  having  the  parties, 
against  whom  an  mdictment  for  non-repair  is  brought,  within 
the  jurisdiction  of  the  county,  but  the  dicta  of  the  learned 
judges  remain  unimpeached.  [Patteson  J.  Rex  v.  C/ifiott  (d) 
overrules  Rex  v.  Weston  (c)  in  terms  as  strong  as  could  be 
U3ed,  and  without  any  qualification  whatever.] 

(a)  1  B.  &  Aid.  524.  (c)  4  Burr.  2507. 

(6)  4  Bum's  Just,  (by  D'Oyley  (rf)  5  T.  R.  509. 

&W.)161. 
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1639.  Lord  Denman  C.  J. — Lookbg  at  the  different  acts  <m 

^y^^^C^      ^w  subject,  from  the  43  JE/iz.  down  to  the  1  Crto.  4,  c.  36, 
The  Queen     ,    ,.  ,     .      ,  -  -  .      .  .  i-,        t 

V.  1  think,  m  the  case  of  a  parish  situated  like  the  present, 

Inhiibitants  of  j|^  appeal  to  the  county  sessions.   Then  sect.  1 1 1 

of  the  Municipal  Corporation  Act  enacts,  that  no  part 
of  any  borough  which  has  a  court  of  quarter  sessions  shall 
be  within  the  jurisdiction  of  county  justices,  from  which 
such  borough  was  exempt  before  the  passing  of  the  act. 
Bridgewater,  not  being  exempt,  does  not  come  within  this 
provision,  and  therefore  remains  subject  to  this  jurisdiction. 
The  Boundary  Act  (6  &  7  Will.  4,  c.  103)  ought  to  have 
provided  for  the  case  of  a  parish  situated  like  this,  so  as  to 
have  allowed  the  appeal  for  the  entire  parish  to  the  bo- 
rough sessions,  which  would  be  much  more  convenient^ 
but,  as  it  has  not  done  so,  we  cannot  supply  the  defect. 

Patteson  J.  (a) — The  question  turns  entirely  on  the 
construction  of  section  111.  The  general  point  is  a  very 
curious  one,  for  it  may  be  that,  in  certain  cases,  where  a 
parish  is  situated  partly  within  a  borough,  and  partly  within 
a  county,  the  latter  part  may  have  no  right  of  appeal  any- 
where, and  that  it  is  a  casus  omissus  under  the  43  JEViz.  c.  2. 
It  is  not  however  necessary  to  go  into  this  point,  as  it  does 
not  arise  in  the  present  case,  for  here  the  whole  parish, 
before  the  passing  the  5  &  6  IVilL  4,  c.  76,  was  within  the 
jurisdiction  of  the  borough  justices.  Up  to  the  passing  the 
17  Geo.  %,  there  can  be  no  doubt  on  this  head.  Nor  did 
that  statute  make  any  difference,  because  Bridgewater  al- 
ways had  four  justices.  But  then  came  1  Geo.  4,  c.  36, 
which  gave  a  concurrent  jurisdiction  to  the  county  justices, 
because  Bridgewater  had  not  more  than  six  justices.  It 
must  be  conceded,  therefore,  that  after  that  statute  there 
might  have  been  an  appeal  to  the  county  as  well  as  to  the 
borough  sessions.  The  Municipal  Corporation  Act  then 
takes  away  (sect.  8)  part  of  the  parish  from  the  borough, 

(a)  LUtkdale  J.  was  sitting  at  the  Central  Criminal  Court. 
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and  gives  it  to  the  countji  both  as  to  locality  and  jurisdic-        1839. 
tion.     The  question  therefore  arises  whether  these  circum-    rpj^^  Queev 

stances   bring  thennselves  within  the  casus  omissus  alleged      ^  ^y- 

.  rij.         X     •  1-  'r    *      Inhabitants  of 

to  exist  on  the  43  hhz*    It  is  very  extraordinary  if  the  Bridgewater 

Court  should  be  obliged  so  to  construe  an  act  as  to  bring  a 
parish  within  a  casus  omissus  in  which  it  ought  never  to  have 
been  placed,  and  we  should  certainly  be  very  unwilling  to 
adopt  such  a  construction.  But  it  might  be  so^  though  no 
case  has  ever  been  decided  upon  the  point.  Section  1 1 1 
enacts  that  no  part  of  the  borough  shall  be  within  the  juris- 
diction of  county  justices,  if  exempt  before  the  passing  of 
the  act,  and  if  Bridgewater  had  had  more  than  six  justices 
before  that  time,  the  point  certainly  would  have  arisen. 
But  here  the  whole  of  the  parish  had  the  opportunity  of 
appealing  to  the  county  at  large,  and  I  see  nothing  in  sect. 
1  ]  1  to  alter  that  power,  but  think  it  was  intended  to  leave 
natters  as  to  jurisdiction  exactly  in  statu  quo,  and  that, 
as  an  appeal,  before  passing  the  act,  would  lie  from  the 
whole  parish  to  the  county,  so  it  will  now.  No  argument 
has  been  urged  as  to  the  existence  of  more  than  six  justices 
at  present,  nor  could  there  well  be,  because  the  functions 
of  borough  justices,  under  the  existing  corporation  law,  are 
totally  different  from  what  they  were  before  the  passing  the 
act. 

Williams  J. — It  is  alleged  here  that  the  appellant  is 
seeking  to  make  an  alteration  in  the  state  of  things  in  a  bo- 
rough, with  which  he  is  wholly  unconnected.  But  at  the 
time  of  passing  the  5  &  6  ff  i7/.  4,  c.  76,  there  was  an  ap- 
peal to  the  county  sessions,  and  that  statute  has  not  altered 
the  law  in  that  respect.  The  appellant  therefore  is  only 
using  a  power  which  he  enjoyed  before. 

Rate  confirmed  as  amended  by  the  Sessions. 
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June\%nd.  JoNBS  V.  FUNT. 

rracr,  bj  which  -DEBT  for  451.,  for  crops  of  growing  wheat  and  barley  of 

the  defendant    the  plaintiff  bargained  and  sold,  and  by  the  defendant,  by 

45/.  for  crops    virtue  of  that  bargain  and  sale,  accepted,  reaped,  cut  down, 

^ottMm'd  DO-    ^^^*  taken  and  carried  away,  and  for  divers  quantities  of 

utoe8,and  the  potatoes  bargained  and  sold,  and  by  the   defendant,   by 

wards  and    '   virtue  of  that  bargain  and  sale,  accepted,  dug  up,  had, 

whatever  lay    taken  and  carried  away,  as  also  for  the  use  of  certain  land 

the  fields,  the    ^^  ^^^  plaintiff,  and  the  eatage  of  grass,  clover,  and  stubble 

defendant  to     thereon  growing  and  being,  by  the  plaintiff  before  then  let 

narvest  tne  ■        «   * 

corn  and  dig     to  the  defendant  at  his   request,  and  by  the  defendant, 

and'Se  pUun-  according  to  such   letting,  had  and  used  in  and  for  the 

tiff  to  have       depasturing  of  cattle  for  a  long  time  before  then  elapsed. 

tarning  hu       There  was  also  a  count  on  an  account  stated. 

own  cattle  on,      Pleas:    1.  As   to  all  except  S5l.  I\$.l0d.  parcel  &c., 

and  to  pay  the  •    ,  ,  .  ^     *  .  i  .     ^    « 

tithe,— 18  not    nunquam  indebitatus.     2.  As  to  5(.  parcel  of  the  monies 

a  contract  for  i„  ^y^^  declaration  mentioned,  and  of  the  said  35L  11«.  iOrf. 
the  sale  of  an    .  '  .  . 

interest  in        m  the  first  plea  mentioned,  payment  of  5L  in  satisfaction 

growJng**croM   *"^  discharge  of  the  said  5/.,  parcel  8w:.     3.  As  to  30/. 

are  mere  chat-  1  If.  lOd.  Other  parcel  of  &c..  and  of  the  said  35/.  1  Is.  lOd. 

regard  to  Uie    ^*  tender  and  payment  of  that  sum  into  Court. 

Sf^.*?  5!^?  The  replication  took  issue  on  the  first  plea,  and  tra- 

plaintiff  did  . 

not  part  with    versed  the  payment  and  tender  in  the  second  and  third 

5f*tKr*the  P'®**'     '""®  thereon. 

contract  was  The  plaintiff  in  his  particulars  of  demand  claimed  45/., 
straed^an  *'  ^^^^  '^^  *  ^'^^P  ^^  growing  wheat,  and  a  crop  of  growing 
agistment  of  barley  in  the  plaintiff's  land,  and  a  quantity  of  potatoes 
ant's  cattle  by  ^'^^  growing  there,  sold  by  the  plaintiff  to  the  defendant 

the  plaintiff,     on  the  7th  August,  1835,  as  also  for  the  use  of  certain  land 

9.  Qiiiere,  . 

whether  the      of  the  plaintiff,  and  the  eatage  of  grass,  clover  and  stubble 

defence  that     ^h^^eon  growing. 

there  is  no  o  o 

note  in  writing  of  the  contract  under  sect.  4  of  the  Statute  of  Frauds,  need  be  pleaded 

specially  (a). 

3.  Qtutre,  whether  a  plea  of  a  tender  of  part  of  the  sum  claimed  in  the  declaration, 
there  being  only  one  contract  proved,  admits  the  contract. 

(a)  Decided  that  it  need  not  be  pleaded  ;  BuJttermer§  v.  Hayei,  5  M.  &  W.  456.  That  case 
was  decided  the  19tli  June,  and  was  acted  on  bj  this  Court  the  same  day  with  respect  to  Ihe 
17tb  section,  in  Eattv*iod  v.  Kenyan,    See  the  case,  poU,  Hil.T.  3  P.  &  D. 
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At  the  trial  before  Botanquet  3.  at  the  Denbighshire  1839. 
spring'  assizes  18S7>  it  appeared  that  the  sum  in  dispute 
between  the  parties  was  0/.  85.  %i.  The  plaintiff  proved, 
that  on  the  7th  August,  1833,  there  was  a  verbal  contract 
made  between  him  and  defendant  for  some  growing 
crops  of  wheat  and  barley  on  the  plaintiff's  land,  for  which 
the  defendant  agreed  to  give  45/,  and  he  was  to  have  in- 
cluded some  potatoes  also  growing  on  the  land,  and  the 
stubble  crop  up  to  the  30th  November.  The  plaintiff  was 
to  have  the  liberty  of  turning  in  two  cows  and  a  heifer, 
and  was  to  pay  the  tithe.  The  witnesses  stated  on  cross- 
examination,  that  the  defendant  was  to  have  the  whole  in 
the  fields,  including  the  lay  grass,  which  he  might  mow 
if  he  liked.  JervU,  for  the  defendant,  contended  that  this 
was  a  contract  for  an  interest  in  land,  and  that  there  ought 
to  have  been  a  note  of  it  in  writing  under  s.  4  of  the  Statute 
of  Frauds,  and  cited  The  Earl  of  Falmouth  v.  Thomasia). 
The  learned  judge  reserved  the  pomt.  The  defendant  then 
attempted  to  shew  that  the  contract  was  for  so  mnch  per 
acre,  but  the  jury  found  for  the  plaintiff  for  the  whole  sum 
claimed,  9/.  8i.  2d. 

Jeruis  in  the  ensuing  Easter  term  obtained  a  rule  nisi  to 
enter  a  nonsuit,  against  which 

£p//yand  Webby  shewed  cause  in  Hilary  term  last  (6).  First  point: 
1.  Whether  the  contract  falls  within  the  fourth  section  of  Court^ofpart 

the  Statute  of  Frauds  or  not,  the  defendant  has  admitted  of  the  sum 

_      ,.  ,  ,  ^  claimed  ad- 

the  contract,  by  pleadmg  a  tender  and  payment  of  money  mits  the  con- 

into  Court.     [Coleridge  J.  How  can  the  admission  made  ?"*°'  7**®"^ " 

,  ,  ,  18  entire. 

in  one  plea  be  called  in  aid  of  the  issue  jomed  on  another?] 

It  is  conceded  that  it  could  not,  and  if  there  were  more 

than  one  contract,  the  payment  into  Court  would  admit 

only  one  legal  contract.  Meager  v.  Smith  {c),  but,  if  it 

appear  by  the  evidence  that  there  is  only  one  contract  to 

(a)  1  C.  &  M.  89.  Iwm  and  Palteton  Js. 

(6)  Janaarj  94th,  before  Lord  (c)  4  B.&  Ad.  673;  S.C.  1  N. 

Denman  C.  J.,  LUtUdale^    WU-     &  M.  449. 
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Second  point 
Whether  the 
Statute  of 
Frauds  need 
be  pleaded. 


Third  point : 
A  sale  of 
growing  crops 
and  stubble, 
not  a  sale  of 
an  interest  in 
land. 
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which  the  payment  would  apply,  the  payment  admits  the 
contract,  Ravenscroji  v.  Wise  (a),  Middleton  t.  Brewer  {b). 
£•  But  supposing  the  question  to  arise  on  the  fiiNirth  sec- 
tion of  the  Statute  of  Frauds,  still  the  objection  cannot  be 
'  taken  under  the  general  issue.    It  is  true  that  the  Court 
of  Exchequer  has  expressed  a  strong  opinion  in  Johmom  v. 
Dodgion{c),  that  the  statute  need  not  be  pleadedi  but  a 
contrary  decision  has  been  come  to  by  the  Common  Pleas 
in  Bameti  y.GIouop{d)}  the  question  therefore  is  still 
open.  The  decision  in  Shearwood  v.  Hay{e)  on  an  apothe- 
cary's bill  may  be  laid  out  of  consideration.     [Lord  Den- 
man  C.  J.  That  proceeded  entirely  on  the  language  of.  the 
Apothecaries'  Act  (55  Geo.  3,  c.  194).]    Just  so.    Tken 
when  the  language  of  the  new  rule  is  considered,  that  **  all 
matters  in  confession  and   avoidance,  not  only  those  by 
way  of  discharge,  but  those  which  shew  the  transaelioQ  to 
be  either  void  or  voidable  (/ V  shall  be  specially  pleaded, 
it  seems  impossible  to  contend  that  this  case  does  not 
come  within  its  terms  and  spirit.    For  what  purpose  is  the 
evidence  sought  to  be  given  f    To  shew  that  the  transac- 
tion was  a  contract  for  an  interest  in  and  ooaceming  land, 
and  therefore  void  under  the  4ih  sect  of  £9  Car*  fi,  c  2. 
It  may  be  said  that  this  section  does  not  make  ike  oonteaet 
void,  but  only  prevents  the  party  suing  upon  it,  but  in 
Carrmgton  v.  Roots  (g)  it  was  ckariy  held  diat  a  parol 
agreement  under  that  sectioa  was  absolutely  void.    S.  This 
contract  was  not  a  sale  of  any  interest  in  lande.    It  falls 
nearly  expressly  within  Emnns  v.  Rebertu  (A),  where  it  was 
held  that  the  sale  of  a  growing  crop  of  potatoes  was  not  a 
contract  within  the  fourth  section.     \WilUamB  J,  In  that 
case  the  owner  of  the  land  was  to  dig  the  potatoes,  here 
the  defendant  was  to  dig  them.]     The^e  is  that  dislbetion 
certainly.    But  these  agreements  are  so  frequent  in  prae- 


(a)  1  C.  M.  &  R.  203. 
(6)  1  Peake*8N.P.C.2a 
(f)  2  M.  &  W.  653 
(<f)  iBing.  N.C.633. 
(c)  5  A.  &  E.  383;  S.C,  6  N. 
&M.  831. 


(/)  Reg.  Gen.  HiL  4  Witt.  4, 
Astumpnt  3. 

(g)  2M.&W.24a 

(A)  5  B.  &  C.  829;  5.  C.  8  D. 
&R.  611. 
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tice,  th«t  it  is  highly  desirable  to  hold  that  they  are  all  1839. 
personal  contracts,  not  for  the  sale  of  any  interest  in  land^ 
hot  for  mere  goods  and  chattels.  It  is  true  that  the  pur- 
chaser must  often  go  on  the  land  to  cut  and  secure  the 
crops,  but  that  he  may  do  by  way  of  easement,  without 
having  any  interest  in  the  soil,  and  if  he  did  anything  more 
be  would  be  a  trespasser.  The  tendency  of  the  Courts 
hair  been  to  relax  the  strict  rule  formerly  laid  down:  Parker 
V.  Sianiland(a)f  Carrington  v.  Roots  (b),  Saimhury  y.Mat" 
iAews(c),  in  which  last  case,  notwithstanding  that  the  pur- 
chaser of  a  standing  crop  of  potatoes  was  to  dig  them  him- 
self, the  Court  held,  that  the  contract  was  not  within  the 
fourth  section. 

Jervis  and  Meesan,  contri.  1.  Tlte  argument  for  the  First  point. 
plaintiff  attempts  to  assimilate  the  effect  of  a  plea  of 
tended  to  the  practice  of  paying  money  into  Court  be- 
fore tb^  new  rules;  but  there  is  an  essential  difference. 
Money  used  to  be  paid  into  Court  under  a  rule,  and  after 
the  defendant  had  received  the  declaration,  and  therefore 
he  might  be  taken  to  have  admitted  the  contract  set  out  in 
it.  But  how  can  a  tender  before  declaration  be  said  to 
admit  whatever  contracts  tbe  plaintiff  afterwards  chooses 
to  sue  upon?  Payment  into  Court  is  required  to 
make  Ae  plea  of  tender  available,  and,  if  the  plaintiff  has 
several  claims  against  tbe  defendant,  some  valid  and  some 
illegal,  a  tender  and  payment  into  Court  is  the  only  mode 
the  defendant  can  adopt  to  discharge  himself  of  his  liability. 
It  is  preposterous  therefore  to  contend  that  he  admits  by 
it  the  invalid  contracts.  Tender,  therefore,  never  can 
amount  to  more  than  payment  before  action  brought. 
£.  Johmon  v.  Dodgson  (d)  was  decided  subsequently  to  Second  point. 
Bameit  y.  Gh$sop(e);  the  latter  case,  therefore,  may  be 
considered  as  overruled.     In  Elliott  v.  Thomas  (f)  it  was 

(fl)  11  East,  362.  (d)  2  M.  &  W.  653. 

(6)  3  M.  &  W.  «48.  (e)  1  Bing.  N.  C.  633. 

(c)  4  M.  &  W.  343.  (/)  3  M.  &  W.  170. 
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1839.  considered  as  a  settled  poiht^  that  the  defence  of  the 
Statute  of  Frauds  may  be  resorted"  to  under  th^  g^eral 
issue.  In  all  the  instances  ^iv^n  in  fhfe  new  rules  as  to 
the  necessity  of  special  plea^,  such  as  ihfattcy»  coverture, 
release  Sec,  a  boritract  exists,  ^hicb  the  pte^  mAst  confess 
and 'avoid;  in  this  caise/,  the  effect  of  th^  p1e&  ''ivotiM  btf'to 
Third  point,  deny  the  conti'dct  ^Itbgeth^r.  S.  'It  ii^^6«  corit^nd^  tbar, 
if  the  contract^  hiid  been  niei'ely  fot"the' growing  etops  and 
potatoes,  h  would  have  falleb  within  the  fduftli  section  of 
the  Statute  of  Praud^,''  because  In  sUch  cases^  *ihe  land*  is 
considered  biefely  as  a  Warehouse  whi*r^-the  dhattek  are 
deposited,  but 'here  ihie  defendant  was  to  bft"^  tbe  grass  in 
the  tields  up  to  the  90th  NbVember,  ^nd  therefore  was  to 
have  the  natural  ves/iire  of  th^  land,  whrdiin  la%^  is  equi- 
valent to  the  land  itself,  and' therefore *lbe  Case  Mh  witbin 
Crosby  v.*  IVadswoHhla),  Barl'df'mintbiith  v.  Thomas  (b), 
Carrifigton  v.  Roots  {c).    '    ' 

^'^  Cur,  adv:  viilt. 

Lord  Denman  C.J.  ndw  delivered  the  judgmehtof  the 
Court. — This  wa^  an  actioiV  6f  indebitatus  assu^ipsit  for  a 
crop  of  growing  wheat  and  barleyi  reaped  and  taken  away 
by  the  defendant — for  t  Crop  of  potatoes  dug  up  and  taken 
away — and  for  the  use  of  land  and  eatage  of  grass,  clover 
8cc.  thereon  growing.'  'A  motion  for  a  nonsuit  was  made, 
by  leave,  on  the  ground  that  the  contract  proved,  which  was 
oral  only,  was  for  ah  interestin'  land  J  this  wad  denied  in 
answer,  and  it  was  als6  contended  that  the  state  of  the 
pleadings  precluded  the  defendant  from  taking  the  objec- 
tion. 

The  contract  was  made  iii  August,  when  the  crops  were 
not  ripe,  though  nearly  so,  &nd  the  witnesses  who  proved 
it,  stated  it  thus:  "that  the  defendant  should  give  45/.  for 
the  crop  of  corn,  and  the  profit  of  the  stubble  afterwards, 
but  the  plaintiff  was  to  have  liberty  for  his  cattle  to  run 

(fl)  6  East,  602.  (c)  2  M.  &  W.  $48. 

(6)  1  Cr.  8s  M.  89. 
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with  the  defendant's;  defendant  was  also  to  have  some 
potatoes  growing  on  the  land,  and  whatever  \ny  grass  was 
in  the  fields;  the  defendant  was  to  harvest  the  corn  and 
dig  up  the  potatoes ;  the  plaintiff  was  to  pay  the  tithes. 
There  was  some  dispute  upon  the  evidence,  whether  it 
was  a  sale  by  tb^  acre  or  uoU  Nothing,  it  will  be  observed, 
was  expressly  agreed  on  as  to  the  possession  of  the  land. 
It  will  be  our  duty,  therefore,  in  construing  the  contract 
as  to  this  particular,  to  have  regard  to  its  subject-matter, 
and  to  imply  so  much,  and  only  so  much,. as  is  necessary  to 
give  full,  effect  to  its  expressed  terms,  nothing  appearing 
in  tbe  subsequent  acts  of  the  parties  to  influence  our  con- 
siructiou  either  way.  Three  things  were  the  subject- 
matter  of  the  contract,  crops  of  corn,  potatoes,  and  the 
after  eatage  of.  stubble  and  lay  grass,  of  these  all  but  the 
lay  grass  ^ve  Jructm,Mdt^triales,  as  9uch.they  are  seizable 
by  the  sheriff  under  a  fieri  facias,  and  .go  to  the  executor, 
not  to  the  heir.  If  they  bad  been  ripe  at  the  date  of  the 
contract,  it  may  be  considered  now  as  quite  settled,  that 
tbe  contract  would  have  beep  held  to  be.  a  contract  merely 
for  the  sale  of  goods  and  chattejs.  And  although  they 
had  still  to  derive  nutriment  from  the.  land,  yet  a  contract 
for  .the  sale  of  then^  has  been  determined  from  this  their 
original  character  not, to  he  pn,jhat  account  a  contract  for 
the  sale,  of  any  interest,  in  land.  Evans  y,  Roberts  (a)  pro- 
ceeds on  this  pi^inciple:.  tha,t  wa&a  Sfile.of  growing  pota- 
toes; Holrpyd  J.  says,  page  837,  **  this  is  Xo  be  considered 
a^contract  for  .^he  sale  of  goods  and^ chattels  .to  be  delivered 
at  a  future  period.  Although  the  .vendee,  qiight  have  an 
incidental  right  by  virtue  of  his  contract  to  some  benefit 
from  the;  land  while  the  potatoes  were  arriving  at  maturity, 
yet  I  think  he  ,had  not  an  interest  ip  the  land  within  the 
meaning  of  this  statute."  And  LittltdaleJ.  says,  p.  840, 
"  I  think  that  a  sale  of  any  growing  produce  of  the  earth 
reared  by  labour  and  expense,  in  actual  existence  at  the 
time  of  the  contract,  whether  it  be  in  a  state  of  maturity 

(a)  5  B.  &  C.  8S9;  S.C.BB.kR.  611. 
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1839.  or  not,  19  not  to  he  considered  »  sale  of  an  interest  in  or 
concerning  lend  within  Ihe  meaning  of  the  fonrth  section 
of  the  Sutote  of  Fraudt."  Ba^kyJ,  lays  down  the  same 
principle,  and  qiMilifies^  not  the  judgment;  bat  the  di<ituiki 
of  MwHsfijeld  C  i.  in  Bmmtnon  ^.Heelu'ia),  which' Cfr^ 
tainly  is  at  variance  with  the  decision  of  the  CoUrt  of  King's 
Bench  in  Evtuu  v.i2eierli(i)$:it  wft4  «  dictum  howev^l* 
unnecessary  to  the  decision*  The  present  case  dWem 
from  Evan»  v.  Robert$(b)  in  this>  that  there  the  potatoes 
were  to  t»e  dug  up  by  the  seller ;  the  judgments^  howefe#<» 
did  not  proceed  on  this  diatinction^  although  it  was  not 
unnoticed.  Hohojfd  J«  expressly  says,  '^eveii  if  ibey  were  te 
be  dug  up  by  the  buyer  itbiak  be  woAM-not  hate  bad  all 
interest  in  the  land."  Atid  we  agree  tbat  theaafcr  gttBilndS 
of  decision  are  the  legal  eharaeSeroflhe^prineipid  subject- 
matter  of  sale>  and  the  consideration  wbether  in  order  to 
effectoate  the  intantione^of  thle  patties, illM  ne4:esen^lo 
give  the  vendee  an  interest  in  tbt  hind;  IVied'hy  AeSe  tests 
we  think  tbatyif  the  hiy  graasbe  excluded^  th^' parties  tttist 
be  taken  to  have  been  dealing  about  goods  and  chattels, 
and  that  an  easement  of  ^  the  right  to  enter  the  land  for  the 
purpose  of  harvesting  and  carniying  tb^oi  eway,  is  all  that 
was  intended  to  be  granted  to* the  pmrcbaser.  It  is  very 
difficult  to  reconcile  all  the  cases,  and  still  niore*so  all  the 
dicta  on  the  subject,  from  the  case  of  Waddington  v:  Bm* 
rotr(c)  to  the  present  time,  and  we  are  tberefere  left  at 
liberty  to  abide  by  a  general  principle.  Upon  this  principle, 
however,  we  are  to  examine  whether  the  introduction  of 
the  lay  grass  into  the  contract  ought  to  vary  the  decision. 
This  is  the  natural  produce  of  the  land,  not  distinguishable 
from  the  land  itself  in  legal  contemplation  until  actual 
severance;  it  passes  accordingly  to  the  heir,  not  to  the 
executor,  and  in  Crosby  v.  IVadsworth  {d)  it  was  decided 
that  the  purchaser  of  a  crop  of  mowing  grass,  unripe,  and 

(a)  2  TauQt.  38.  (c)  2  B.  &  P.  452. 

(6)  5  B.  &  C.  829;  S.  C.  8  D.  (d)  6  East,  602. 

&  R.  611. 
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wliWhib^iMra$  to  out,  taok  M^selusive  interest  in  the  land  18S9. 
MW^' s^v^rapee.  if  tb«r^ore  (bis  be  a  case  in  which  the 
p^ri^iea.^l^ded  a  sale,  and  purchase  of  the  grass  to  be 
q>Oiii[|[|d  qr  f^d  by  the  biijttr|)batb.oa  priDciple  and  autho- 
rity tb^,  oly ection  of v  the  defendant  must  pre? aiK  Looking 
bojar^irer  al.th&fii^tsv«ve  thi^  tbtt  ivaa  not  auoh  a  bargain: 
itiiNiy.  welLb^  doubled  upon  all  ibe  evidettce,  wrhetber  any 
ftbiiigitbatoottU  be  ^aUed  a  crop  of  grass  was  in  the  ground 
or  ift  the  coptampIatioD  of  the  parties  at  aH,  for  il  does  not 
appeur  that  ai^  clover  or  other  grass  bad  been  sown  with 
the  c«fD,  and  the  word  graas  seems  merely  to  have  been 
ad^»led  by  the  witness  in  cross-^xaminatton  from  the 
deibBdattl'«:cottnseL  But^  iwl  relying  upon  tiiis^we  find 
Ibat  the  plaintiff  wan  to  pay  the  tithe,  and  tlsat  after  the 
basfesling.bereferfed  to  himself  tbe  right  of  turning  bis 
owA  cattle  ialo<lfaB  fields,  and  we  think  that|  however  ex- 
prossedt  the  asore  reaaonabk  oonatruotion  of  the  contract 
is«  that  Ike  possession  bC  the  fieU  still  remained  with  the 
owjaer  after  the  harvesting  as  before;  it  was  not  necessary  to 
the  iietidee  before,  on  acoount  of  the  grass,  because  that, 
wfaaleNFev  tt  wasi  oould  not  then  be  got  at,  nor  did  it  need 
preservation^  and  afterwards  k  is  more  reasonable  to  consi- 
der the  owner  as  agistiag  the  vendee's  cattle,  than  as  having 
his  own  cattle  agisted  by  Urn,  whose  interest  at  the  best 
was  of  so  very  limited  a  nature^  Upon  these  grounds,  not 
impeaching  the  princi(rfe  of  Croaby  v*  Wadiwwth  {a),  but 
deciding  on  the  additional  Acts  in  this  case,  we  think  this 
incideat  in  the  contract  does  not  alter  its  nature^  and  the 
oh^ction  founded  on  the  statute  wilt  not  prevail.  This 
makes  it  unnecessary  to  consider  the  other  points,  and  the 
rnle  will  be  discharged* 

Rofe  discharged. 

(a)  6  Easti  602. 
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Randell  V.  Wheble. 


A  sheriff  is      CaSE.    The  declaration  stated,  that  one  R.  Thomas. 

not  liablet  on*  ^  ' 

der  the  Uni-    heretofore,  to  wity  on  &c.,  was  indebted  to  the  plaintiff  in  a 

^Act>[^  large  sum  of  money  exceeding  QOL  to  wit  the  aum  of  50/. 
neglecting  to  &c.,.and  he  the  aaid  jR.  Thomas  being  so  indebted,  the 
capiat  ad  re-  plaintiff  for  the  recovery  of  his  debt  aftenfrards^  to  wit,  on 
tmhilr^h"'"  &c.  sued  out  of  his  majesty's  Court  of  King's  Bench  at 
four  months,  Westminster  in  the  county  of  Middlesex,  against  the  said 
damageTc^*^  jR.  Thomas  a  capias  ad  respondendum,  (setting  out.  the  writ 
erne;  and  mnt-  and  the  indorsement,)  directedito  the  sheriff  of  Berkshire. 
in  110  casTlia-  ^^^  which  said  writ  aa  indorsed  afterwards,  to  wit,  on  the 
ble,  unleM  it  j^y  ||qJ  year  first  aforesaid;  was  delivered  to  the  defendant, 
he  has  been  who.  then  and  from  thence,  hitherto  hath  been  and  was  and 
default^ whin*  *'*"  "  *^^^^  ^^  the^oaunty  of  Bttkn/m  due  form  of  law  to 
the  writ  was  be  executed^  .  And  this  plaintiff  saith,  that  the.  said  R» 
either  on'his  ^AowicM  at  the  time  of  the.  delivery  of  tho.said  writ  to  the 
being  ruled  to  defendant,  so  being,  such  sheriff  as  aforesaid,  and  from 
the  expiration  thence  hitherto  was  wilbin  the  said  sheriff's  bailiwick|  and 
raomhl'^"'^  the  defendant,  as  such  sheriff,  at  any  time  during  that 
Therefore  period  could  and  might  and  ought  to  have  taken  and  ar« 
TaS  nlfe^d"  ^^^"^"^  the,B9id  IL  Thomas,  by.virtueof  the  said  writ  at  the 
that  a  writ  of  suit  of  the  plaintiff^  if  he  WMttM  so  have  done,  whereof  the 
spondendum  now  defendant  during  all  tbat.time.hadinotice.  And  that 
was  delivered   before  the  commencement  of  this  suit,,  and  after  the  deli- 

to  the  sherin;  ... 

to  be  executed  very  of  the  aaid  wrU.  as  aforesaid  to  the  defendant,  so 
and  "hat  ihe  '  '^^'"8  ®"^  **  ^^^^  sheriff  .as  aforesaid,  to  be  executed,  more 
sheriff  did  not  than  a  reasonable  time,  had  elapsed  for  anresting  and  taking 
reasonable  ^^^  ^'^  ^*  Thomas  under  and  by  virtue  of  the  said  writ, 
^"r  ^A^  ^^'^  ^^^  ^^  ^^^  defendant,  not  regarding  the  duty  of  his  said 
cause  bail  to  office,  but  contriving  and  intending  wrongfuUy  and  unjustly 
be  put  in  ao 

cording  to  the  exigency  of  the  writ,  whereby  the  plaintiff  was  injured  and  likely  to  lose 
his  debt: — Held,  that  the  action  was  not  maintainable^ as  it  was  consistent  With  the 
facts  alleged  that  the  sheriff  might  have  arrested  A.  jT.  after  the  negligence  averred,  so 
as  to  enable  the  plaintiff  to  have  proceeded  with  his  original  action  as  speedily  as  if  the 
sheriff  had  mnde  the  arrest  on  the  firf  t  oppoitunity,  . 

If  the  sheriff  neglects  to  arrest  when  he  has  an  opportunity,  he  has  still  eight  days  to 
put  in  bail,  as  if  he  had  actually  arrested,  and  permitted  an  escape. 
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to  injure  the  plaintiff,  and  to  delay  and  hinder  him  in  and        1839. 
from  the  recovery  of  his  debt  as  aforesaid,  hath  not  at  any      ^T^^^^^^ 
time,  although  often  requested  so  to  do,  taken  or  caused  to  v, 

be  taken  the  said  R.  Thomas,  as  by  the  said  writ  he  was  Gobble. 
commanded,  but  therein  hath  wholly  failed  and  made  de- 
fault, and  bath  wiMully  suffered  and  permitt^  diverd  often 
and  convenient  opportunities  and  occasions  of  and  for  ar- 
resting and  taking  the  said  R.  Thomas  under  and  by  virtue 
of  the  said  writ' to  escape  and  pass  by,  and  the  said  R, 
I'komas  did  not  cause  special  bail  to  be  put  in  for  him  in 
the  said  action  in  the  said  Court  xjf  our  said  lord  the  king 
according  to  the  exigency  thereof,  or  otherwise  observe  the 
requisition  of  the  said  wvit,  but  therein  wholly  failed  and 
made  default,  whereby  the  plaintiff  hath  been  and  is  greatly 
injured  and  delayed  in^  the  recovery' 'of  bis"  aforesaid  debt, 
and  is  likely  to  lose  the  same.  And  thereby  also  the  plain* 
tiff  hath  lost  and  •been  deprived  of  the  means  of  recotering 
his  costs  and  icfaarges'  by  bini  paid,  laid  out  and  expended 
and  incurred  in  audi  about  bts  said  s«it  so  commenced  and 
prosecuted  against  tbe^aidJB.  Thiymas  as  aforesaid,  amount- 
ing together  to  a  laiige  sum  of  money,  to  M'it,  the  sum  of 
100/.  *         i  -  .  . 

Plea:  that  the  plaintiff'  otigfat  notfurther  tovnaintain  his 
said  action  against  the  defendant^  <  because  be  says,  titat 
before  the  expiration  of  four  cafendar  nioifth^  from  the 
date  of  the  said  writ,  and  before  the  defendant  had  been 
required  to  return  the  said' writ' by  order  of  the  said  Court, 
or  by  any  judge  thereof  or  otherwise,  to  wit,  on  the  15th 
day  of  June  in  the  year  of  our  Lord  1837,  by  a  certain 
order  of  the  Honourable  Mr.  Justice  Coleridge,  then  being 
one  of  the  justices  of  the  said  Court  of  King's  Bench,  made 
in  the  action  brought  and  prosecuted  by  the  now  plaintiff 
against  the  said  R,  Thomas,  dated  the  day  and  year  last 
aforesaid,  it  was  amongst  other  things  ordered,  with  the 
consent  of  the  attomies  on  both  sides  in  the  said  cause,  and 
the^plaintiff  for  certain  valuable  considerations  undertook, 
promised  and  agreed  with  the  said  R,  'Thomas  not  to  exe- 
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oute  or.reqjuire  %k^  e&ecution  ortefeMm  of  thq  ^atd  writ,  and 
wnived  and  dispeiUMl.  with  the  Qxecution  and  raturn  th«raof 
'  «7  bj  the  DOW  idefeildaQti  fis  . wch  aheriff, .  and  wlio%  dis- 

Whsbli.  cbgrg0i|  ilbe.  deftodaat  tbtrefr^mp  wjierebj  aqd  bj  meant 
vrherflof.  and  the  procuramenl  oC.tbe  plaiatiffj  and  acooad^ 
ing  to  the  couine  and  pnictiee.of  tba  aaid  Courty  the  de* 
fendant  was  hindered^  prevented  and  discharged  thenceforth 
whilst  Uie  iifiid  writ  wna  ii^  foro/  from  ^kiog  or  caunng 
to b&  takcA  tt^  sAid;  R^yThoma^  as  by  the  said  nmt  he 
W4a  cpmmi^ded.j^nd  itfrotn^enoeforfh .  became  ^mieoes* 
sary  and  improper  for  Ihe  said  now  defendant  or  the  sail 
R*  Thanms  to  cnuse  special  beil  to  .be  pot  in  lor  the  said 
Rk  2%oaMr<  Jn.the  said  action,  according  to  the  eiigenqf 
thereof,  or  >to  otherwise  observe  the  re4uisitio»  of  the' said 
writ,  and  the  defendant  .and  R^  I'honMs  were  by  theiiaeana 
and,  procurement  at  the  plaintiff  from  thenceforth  wholly 
hkiderqdy  prevent^  and  dischargisd  from  90  doing  a$  they 
might  and  <»therwi8e  would  have  done.  >  Verification.* 

Replieatioa:  That  «ftsr  th^  delivery  of  the  said  writ  in 
the  declaration  mentioned,  duly  indorsed  aocording  to  law 
in  that  behalf,  to  wit,  as  m  the  declaiHtion  is  in  that  behalf 
mentionedi  to  him  the  defendant,  to  be  eiMvouted  as  therein 
alleged,  and  before  the  said  ei^piration,  of  four  calendar 
months  from  the  date  of  the  said  writ  in-  the  plea  men- 
tionedy  to  wit,  fix>m  the  date  of  the  said  writ^  hitherto  the 
said  A*  Thomas  was  wilhia  the  said  sheriff's  bailiwick,  and 
the  defendant  as  such  sheriff  at  all  times  during  that  period 
could  and  might  have  taken  and  arrested  the  said  RtThomas 
by  virtue  of  the  said  writ,  at  the  suit  of  the  plaintiff,  whereof 
the  defendant  during  all  that  time  had  nolice  as  in  declara* 
tion  mentioned.  And  the  plaintiff  further  saith,  that  the 
defendant  having  wholly  neglected  and  refased  to  take  and 
arrest  the  said  R.  Thomas  for  a  long  and  unreasonable  time 
after  he  had  snch  notice  last  aforesaid,  he  the  plaintiff  com^ 
menced  and  prosecuted  against  the  defendant  the  present 
action,  and  proceeded  to  declare  therein  agamst  the  now 
defendant  for  the  cause  in  the  declaration  and  in  this  plea 
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aforesaid.  And'  the  plaintiff  further  saith,  that  no  such  1839. 
order,  uadertaking,  pt^mitfe  or  agreemeot,  as  in  the  last 
ptea  mentioned,  ever  wts  rtiade  until  aftek^ards  and  long 
^er  the  happening  of'  att  the  matters  above  in  this  repli* 
cation  mentioned.  And  this  the  pfaintiff  is  ready  to  verify. 
'  General  demilrveir  Md  joinder.     <    ' 

Cowling  now  appeared  ifi  support  of  the  demurrer.  As 
no  action  lies  against  the  sheriff  cipon  the  facts  which 
appear  in  this  declaration,  it  is  unnecessary  to  consider 
the  plt!a.  Before  the  Uniformity  of  Process  Act,  the 
return  day  to  the  writ  6(  capks  wa9  fixed  in  thb  writ  itself, 
and  the  sheriff  was  not  liable  till  the  return.  Now  the 
sheriff  has  four  months  wherein  to  execute  the  writ,  atld  he 
is  not  lisrble'till  the  expiration  of 'that  lime,  unlesii  he  has 
been  ruled  to  retuhi  the  writ  at  an  earlier  peribd  and  made 
default.  It  is  quite  clear  by  th«^  old  law,  that  it  was  suffi- 
cient if  the  Kheriff  brought  in  the  body  on  the  return  day  of 
the  writ  on  mesnfe  proctMs,  and  therefbre  he  wad*  not  liable 
for  an*  escape  before  that  day,  though  on  writs  of  execution 
it  was  otherwise!  Hawkins  v.  Pl<met{a).  But  the  Uni- 
formity of  Process  Act  (2  Witt.  4,  c.  SQ,)  has  made  no  dif- 
ference in  -the  sheriff's  responsibility,  as  Lord  Abhtger  C.B. 
observed  in  Brmm  v.  Jarvi8{b).  Thut  case  probably 
will  be  relied  upon,  and  it  will  be  said  that  the  sheriff  was 
bound  to  arrest  within  a  reasbnable  time.  But  that  also 
was  the  duty  of  the  sheriff  before  that  act,  and  if  the  sheriff 
then  bad  neglected  to  arrest,  and  the  party  had  died,  he 
woaM  have  been  iiaUe.  Poitemt  v.  Hanson  {e)  shews 
that  it  was- the  iluly  of  the  sheriff  to  arrest  on  the  first 
opportunity,  and  that  it  was  only  the  H5  Hen,  6,  c.9^  which 
allowed  hiaa  tokl  the  prisoner  out  on  bail.  But  whether 
the  sheriff  took  bail  or  not,  permitted  an  escape,  or  neg- 
lected to  make  the  arrett,  be  was  never  liable  if  he  pro- 
duced the  body  at  the  return  day  of  the  writ,  Atkinson  v. 

(a)  2  W.Bl.  1048.  (c)  2  Saund.  59. 

(6)  1  M.  &  W.  704. 
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18S9.  Maiier$OH(a)i  ParienU  v.  Plumbiree  (b),  Serjeant  Wit* 
liam$  note  (€\  Posterne  ▼.  Hamon  (d)«  The  grievance 
complaiocd  ef  in  the  decbnition>  is^  that  Thomas  did  not 
put  in  bail  acoonlisg  to  the  exigcliej  of  the  writ,  but  the 
exigency  of  the  writ  nunt  mean  ^either  the  return  day  or 
the  arrest,  and  here  there  had  been  no  arrest.  The  sheriff, 
therefore,  not  baring  been  ruled,  had  the  whole  of  the  four 
months  in  which  to  ankeithe  amest.  <  Supposing  even  that 
be  had  made'the'arretft,  "and  had  permitted  an  eacape,  he 
wovM  have  had  eight  days*  inuring  which  to  put  in  bail^ 
therefore;  ^uen  if  the  neglect  to^  make*  ihe  ahiestia  equiva^ 
lent  to  an  escape^  tbe^d^iMdaiU  had  eigbt  days  in>  which 
either  t6  recapture  t^r  ta  p«t  iu  bait^Jthe  action  there<We««t 
all  evebtSy  i»  brouglit ^oo  soon*  Brmiffi  w^Jmnis  {e),  >ditikrs ' 
frrai  the  pneseiit  canev^'fov^therelyy'feason  of  the  defiiult  of 
the  sheriff  in' making'  the  arrest, 'aptcial  damage  was  in- 
curred; which  the  Court  thought  sufficient  ground  for  the 
action..  And  there  afso  it  itasc^fenred/thtft  eight  days  had 
elapsed  after  the  time  when  the  sheriff  might  Jiave  made 
the  arrest.  •  '  «•  •'/      -     "''^     *'*  :♦♦»••-.  ^ 

Bere^  contrtL  The  argument  urged  to-day » that  tb5«ahe> 
riff  has  four  months  in  which  to  make  the  arrest,  was  also 
urged  aind.unsue6es0ftiiifin£fD«c)it}«^\7<ii^(e).'  Thflt'case 
is  identical  withtbe  ]we«ent;andth^ditlwm.of*l!iOifd*;litir£fei- 
C.  B.  during  the  argulnen«j  thatUh^'idutilyi  of ithenheriff  were 
not  altered  by  the  l«te*act,  wa^aboMoned  in.  the^gment. 
The  eodrt'tbMe<beld,''<ithai(it<is)tl«^dtity  of  tbe^^heriff  to 
arrest -ou'tke  fiv9(iopiiort«inicyihe<oan,4ihd'if  hedws  not  do 
so,  he  is  guilty  of  neg1ig«tloei^'  i^A  disthidibn  ift  tiaken,  that 
there' special'  dkmage  \^i  ^all^Mlj  bu%  thef  ^utMi  theConrt 
took  was,  that; ^as  dtfrnagerw^a^  ailegcfd^^aud  not  'ttayied,  it 
must  be  taken  that 'tli(mag^(i^d>aocruedii''5o  heiV,  there  is 
aniall^gation  of  ddmage^* whidb>m^t'<be  tak6i»as  if  it  had 

(fl)' 9  T.  R.'  172.     '  '     W  3  ^aundl  69. 

(6)  S  B.  &  P.  ^*  (e)  1  M.  &  W.  704. 

(c)  9  Wms.  Saund.  61  a,  n.  (4). 
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been  proved.  -  But  it  J8;8aidihe  plainliffi  should  wait  eight  18S9. 
days  before  he  commences  his  actioB»..but  those  eight  days 
are  to  be  jreckoned  from  the*. time  of  the  arrest,  and  here 
there  was  no  arrest,  therefqre  the  nrgamcnt  does  net  apply. 
[Patinott  J.  Jf  ihe  sheriff  had  made  the>  arrest  and  per«- 
mittedan  escapey  he  would  hiive  had  eight  days  to  put  in 
bail|  then  how  can  you  make  it  worse  for  liim  if  he  merely 
neglect  to  arrea^^]  If  it  iaseootended  that  it  doea  not  appear 
by.  theudeclaratioiv  that  eight  days  had  .ela|paedw>  it  should 
have  been  .pointed  outvoi>.speQiaV> demun^er.  It  is.aka  saiid^ 
thai  the  plamtiff  oaghtito,  have j ruled  the  sheriff  torretuiii 
the  .writ,*  if  bo  wiphrd^to  ppooeeskitigainst.  him,  but  that 
argument  ^also  .waa  utged'  in  Bnxmn  v,ianm{a^*  So  also 
in  Jacobs. ir^  Humphr^^ib},  the>  sheriff hwas  held  liable  for 
not  having  sokltgOQda4mder«»^eri\/ii^uit  within,  a  reasona-' 
ble  time  be/aie 'the  .oeium  jdf^i>  althougb.bs.  had  not  'been 
mled  to  return. the  wril«  Tli^old  authoritiea  areiadmilted, 
because  there.  lb«  ezigenoy  of  :lhe  wvit  was  to  produce  the 
body  at  the  ireluoi  day.».  l{ow  il  is  to  arrest  asi. soon  as 
possible.  The  sheriff  therefore  is  in  default,  and,  the  cause 
of  action  having  once  vested,  the  subsequent  agreement  is 
immaterial.*,  .r.        -i.  ♦  i  -v  .    „i 

CowUng  inreplyi^  Jacobs  ^Mwnphf^{b)  is  an  authority 
for>tfae  defendant,  for  that  was  auactioo  against  the  sheriff, 
and  it  was.not  brought  till  afler<the  return  day  of  the  writ, 
and  Airtton  v.  Davis  (c)  seems  to  have  proceeded  upon 
the  same  ground.  So  here  it  is  admitted  that,  if  the  plain- 
tiff had  waited  till  the  expiration  of  the  four  months,  and 
the  defendant  had  th^n  not  produced  the  body  or  put  in 
bail,  he  would  have  been  liable.  If  the  sheriff  be  supposed 
to  be  guilty  of  laches,  it  is  always  in  the  plaintiff's  power 
to  compel  a  return.  As  against  the  sheriff,  the  neglect 
to  arrest  must  be  considered  equivalent  to  an  arrest,  and 
therefore  in  each  case  he  would  have  eight  days.     [Little* 

(«)  1  M.  &  W.  704.  (c)  9  Bing.  740. 

lb)  aC.&M.41d. 
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18S0.        dmle  J.  The  dednratioD  does  DOt  aver  that  tbe  writ  was  de- 
'^'^      livered  to  tbe  defendant  to  be  eaecnted  withm  £9ur  months 

wUkMVKLL 

9.  of  ks  issuing.     Bert*  That  is  admitted  by  the  plea.    Lord 

WaiBLt.      DenmM C.J.  cited  Wiiliam  r.  Mo9iy»ia).] 

Cur.  ado.  mUi. 

Lord  Denuan  C.J.  now  delivered  the  judgraent>of  the 
Court— There  mte  many  defeats  indiis  dechtmtion.  It  is 
not  stated  that  the  writ  was  delivered  to  the  sheriff  within 
four  calendar  months  from  the  issniogv  That  perhaps  is 
matter  of  $pmal  dtmnrrer  only.  Again>  it  is  not  stated 
that  the  sheriff  was  guilty  of  any  negUgenee^  moi«  than 
eight  days  before  the  OMnmencemenC  of  the  suit  Now 
if  the  original  defendant  had  bean  arrested  and  kt  gor  with- 
out bail  or  deposit,  still  bail  above  might  be  pat  in  within 
eight  dujB  from  the  arrest;  aodab  action*  would  lie  against 
the  sheriff  until  after  these  eight  days.  So  here,  if  the 
plaintiff  means  to  say  that  the  neg/leet  to  arrest  when  he 
might  is,  as  against  the*  sheriff,  equivalent  to  an  arrest  and 
esoape,  yot  if  bail  were  put  in  within  •eight  days  from  sudi 
negligence,  it  woald  be  good.  The  declaration,  therefore, 
ought  to  have  shewn  thai  eight  days  bad- ebpsed  without 
bail  being  fnit  in  before' tbe  commenoemeni  of  the  suit.  It 
is  indeed  alleged  that  tho  original  defendant  did  not  put  in 
bail  acQOfdiog  to  die  exigeacj  of  the  writ,  ilnd'^rkaps  that 
might  be  sufficient  on  genend  demusrer,  vhiefa  this  ia^ 
Again*  no  danuge  is  stated,  unless*  some-  legal  damage 
necessarily  results  from  tbe  neglect  of  the- sheriff.  Wis  do 
not  think  that  any  such  damage*  does  necessarily  resnit. 
Consistently  with  all  that  is  stated  in  this  declamtion,  the 
sheriff  may,  4ffier  a  reasonable  time  had  elapsed*  and  afifft 
his  oegtigence,  have  atnsted  the  original  defendant,  and  the 
plaintiff  may  hnve  been  able  to  prosecute  his  action  and 
bring  it  on  to  trial  quite  as  soon  ak  if  the  sheriff  had  ar^ 
rested  on  the  first  opportunity.     We  agree  with  the  case  of 

(a)  TDowl.  P.C.38. 
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Brown  ^•Jarvis{a)f  that  it  is  IhoKckilj-iif  4i»  iheriff  to  188O. 
arrest  Ihe  party;  on  the  first  opfibrCuiiitf  that  he. can,  bat  ire 
also  Agree  with  the  Court  in  that  base,  that,  some  actual 
damage  must  be;  shewn  in  order,  to  make  the  nei^ligeDce 
of  the  sheriff  in  that  respect  a  cause  of  action,  and  none 
sucb  is  .shewn  on  this  declaration;  on  default  made  after 
the  writ  is  returnable  some  legal  damage  necessarily  arises, 
because  a  new  writ  is  necessary.  On  tbis  ground  <We  think 
that  judgineot  must  l>e  girea  for  tber'defeniiant.'  But  we 
have  also  great  doubt  wli^ther/it  ii  not  ifecessaiy  to  shbw 
that  ^e  writ  was  retunDable,«ndrsome  default  made  when 
so  returnable.  Fovmerly  (he  return* day  'was  \fized  in  the 
writ  itself.  Now  it  is  fixed  either  ^by  the  Act  of  its  being 
eaecuted,  or  fcy  an  osder  of  a  judge,  Or  by  kpse  of  four 
c^ender  m6dths.  It  was  tbe  duty  df  •  the*  sheriiF  under  this 
old  process  to  arrest  the  defeiidant  on  xbt  first  opporturtity 
as  much  as  it  is  now,  and,  though  no  action  would  lie  titl 
after  the  return  day,  because  the  sheriff  havmg  neglected 
bis  duty  once  might  still  repair  that  neglect'  by  arrestinig  the 
defendant,  and  having  bim  i^ady  at  the  return  day,  yet  he 
ran  the  risk  df  being  able  to  60  so  after  orlce  having 
neglected.  80  now;  havihg  onoe  neglected  his  duty,  yet, 
if  on  being  called  On  to  return  the  writ  he  chose  t&  return 
cepi  corpus,  and  to  prut  in  bail  whhin  eight  days  from  that 
retam,  it  may  be  very  ddubtfol  whether  any  action  would 
Kew  Tht  sheriff  ought  undoubtedly  to  "arrest  as  sooa  as 
possibk,  andso  mdbe  tbe  iirrit  returnable  as  soon  "as  pos- 
stU^  and  return  it,  but>  if  he  does  not,  the  plaintiff  has 
the  mi^ans  of  making  the  writ  retumid>le,  and  obtaining  the 
fniit  of  it,  by  bail  being  put  in,  or  if  not,  by  an  adtioil  against 
tbe  sheriff.  Again,  it  is  quite  consistent  with  all  that  is 
stated  in  this  declaration,  there  being  no  averment  of  the 
writ  being  retumlable,  that  the  sheriff  may  have  taken  a 
deposit  of  the  money  without  actually  arresting,  find  so 
there  may  be  no  breach  of  duty  at  alK    However,  as  this 

(a)  J  M.  &  W.  704. 
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1839.        objection  was  taken  in  Brown  r.Jarvh^a),  and  did  not 
prevail,  we  do  not  decide  upon  any  sucb  doabt. 

Judgment  for  the  defendant  (i). 

(a)  1  M.  ft  W.  704.  and  mode  in  whidi  m  defendant 

(6)  See  1  ft2  Fid.  c.  1 10,  f .  S^     mtif  kt  aair  aneated  oaaeflie 
and  the  schedule  as  to  ,tbe  cases      process. 


Friday,  l*he  QuEBN   V.  JoHNSON. 

Jane  81j/.       ^^  ,r        •    I. 

Under 5& 6  G REAVES,  in  Hilary  t^rofi  ]83iB,.fobUiued  a  rule  to 
B.  114,  the  '  ^^^^  cuvLse  why  an  ord?;;  iw^e  in  Jaly,  .l837,.by.CW?riV/ge 
treasorer  of  a  J.  as  one  of  the  judges  of  ^Asize,  foribe.  County  of  Hereford, 
mX^an"oKler  ^^^  appointing . a  barci^ier.^  urbi^irate  iii  a  dispute  which 
upon  the  h^d  arisen  between  the  ju8|if;e$  fpr  tbewid  county  and  the 

borough, hav-  council  of  the  city , and.  borough  pf  Hereford,  icspecting 
Court  of  Quai^  *°  account  made  and  3ent  by  the  treawrer  of , the  cojioty  to 
ter  Sessions,  the  said  council,  for  <he  ppsts^of  inaiateoapcf  in  the  gaol  of 
vising  out*of  ^^^  ***^  county  of  certain  offi^ndera  therein  mined*  ^om- 
the  punish-  mitted  from  the  city  of  Hereford  for  trial  at  the  aasiae  for 
maintenance    ^he  said  county,  from  the.  1st,  of  January  to  the  Ist  of  July, 

of  offenders  1337  should  not  be  quashed,  and  the  award  and  all  other 
commuted  for  ....  •. 

trial  to  the       proceedings  bad  thereon  pe  set  aside. 

frrfhe*u"'  ^^^  ^^^^^  ^^  *®  learaed  judge  purported  to  be  made 
rough:— Held,  uuder  and  by  virtue  of  5  Geo,  4,  c*  8d  and  5  &  6  WUL  4, 
appl[ed*tVpri^  ^*  ^6,  s.  1 14,  on  the  application  of  the  treasurer  of  the 

sonerscom-      said  county,  and,  by.  consent  of  the  parties,  directed  the 

mitted,  in  the       ,  .  -  ..      .      r  . 

first  instance,    arbitrator  to  state  speeiaily  the  facts  us  to  the  commitments 

^^  ^l^beT'^^"^^'  ^^  ^^^  ^^'^  several  prisoners  in  the  said  account  mentioned, 
trial,  and,  of-  and  as  to  the  mode  in  which  they  were  transferred  from  the 
the  assiles'  Prison  for  the  said  city  or  borough  to  the  prison  for  the  said 
committed  to  county,  and  all  other  matters  touching  the  same,  in  order 
prrson,"iVexfr-  ^^^^  ^^^  opinion  of  the  Court  of  Queen's  Bench  might  be 

cution  of  their 

sentences,  and  that  the  council  was  liable,  although  there  was  no  contract  in  force, 
under  5  Geo,  4,  c.  85,  between  the  county  and  borough  justices,  for  the  maintenance  of 
such  prisoners. 

Held  also  that  the  council  was  liable  not  only  for  the  expenses  of  the  food,  clothing 
and  punishment  of  such  prisoners,  but  for  a  proportionate  share  of  the  general  expenses 
"  *he  county  gaol. 
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taken  on  the  saipe,  and,  further,  to  find  the  sum  which        1839. 
ought  to  be  paid  for  the  maintenance  of  each  person  per    m/^X^*^ 
week  in  the  said  county  prison  by  the  council  of  the  said  v. 

borough.    The  arbitrator,  after  reciting  the  said  order,  pro-     J^^hnson, 
.ceeded  thus:— 

Firstly,  I  do  find  that  for  several  years  befo^re  and  until 
the  £7th  June,  1836,  a  contract  had  been  made  and  existed 
between  the  justices  of  the  peace  of  the  city  of  Hereford 
and  the  justices  of  the  peace  of  the  county  of  Hereford  for 
the  support  and  maintenance  at  55.  ^a  head  per  week  in  the 
gaol  or  house  of  correction  of  the  said  county  of  any  pri- 
soners committed  thereto  from*  the  city  aforesaid,  pursuant 
»to  the  statute  5  Geo,  4,  c;  85;(ntituled  "An  Actfor  amend- 
ing an  Act  of  the  last  Session  of  Parliament  relating  to  the 
Building,  Repairing,'  and  Enlarging  of  certain  Gaols  and 
Houses  of  Correction,  and  for  procuring  Information  as 
to  the  state  of  all  other  Gaols  and  Houses' of  Correction 
in  England  and  Walels,'*  which  contract  was  put  an  end  to 
on  the  said  £7th  June,'  1836,  and  during  that  period  and 
from  thenceforward  until  the  passing  of  the  statute  5  8c  6 
WiU*  4,  c.  76,  intituled  ''  An  Act  to  provide  for  the  Muni- 
cipal Corporations  in  England  and  Wales/'  prisoners  in- 
tended to  be  tried  at  the  assites  have  been,  in  the  first 
instance,  committed  to  the  city  prisodj  and  at -the  assizes 
have  been  taken  into  the-^hire'ball,  kind  there,  'as  soon  as 
a  bill  against  th^m  was  found;  delivered  by  the  gaoler  of 
the  city  prison  to  the  gaoler  of  the  county  prison,  and  in 
case  of  convictioki  they  hkve  invariably  been  committed  to 
the  county  prison  or  house 'of  i^ori^ection.  The  same  prac- 
tice had  been  pdrsudd  ivith  regard  to- the  prisoners  touching 
whom  the  preifenC  qtiestiojt  arises.  These  prisoners  were 
severally  committed  to  the  city  prison  for  trial  at  the  assizes 
for  the  county,  and  "after  coAvictionT  were  committed,  in 
execution  of  their  sentences,  to  the  bounty  prison,  and  the 
charges  in  question  arts  in  respect  of  their  .imprisonment 
therein  under  the  circumstances  above  stated.  Those 
charges  are  made   upon  a  calculation  of  the  proportion 
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which  the  expense  of  each  prisoner  bears  to  the  total  es- 
penses  of  the  gaol  on  the  average  of  one  year,  as  set  forth 
lu  the  paper  marked  "  A."  annexed  to  this  my  award,  and 
it  being  agreed  by  the  parties  that  the  order  of  the  trea- 
surer marked  "  B./'  hereunto  annexed^  shall  have  the  same 
effect  as  if  it  were  an  order  for  the  costs  of  the  mainte- 
nance and  punishment  of  the  prisoners,  and  not  of  their 
maintenance  only;  I  do  find  and  award,  that,  if  the  council 
of  the  city  or  borough  of  Hereford  are  by  law  liable  in 
respect  of  prisoners  committed  to  the  county  gaol  in  manner 
hereinbefore  stated ;  and  if  it  is  considered  that  the  said 
council  are  liable  for  the  proportion  of  each  of  sach  pri- 
soners to  the  general  expenses  of  the  gaol,  then  that  the 
sum  of  9^.  a  week  for  each  of  such  persons  ought  to  be 
paid  by  the  said  council  to  the  treasurer  of  the  said  county, 
but  if  it  is  considered  that  the  said  council  are  liable  only 
for  the  personal  expenses  of  such  prisoners,  that  is,  in 
respect  of  their  clothing,  such  wear  and  tear  of  furniture, 
punishment,  and  such  other  expenses  as  are  a  charge  upon 
the  gaol  directly  and  solely  occasioned  by  their  imprison- 
ment therein,  then  I  find  and  award,  that  the  said  council 
ought  to  pay  to  the  said  treasurer  the  sum  of  5s*  a  week  for 
each  of  such  prisoners."  (a) 


(a)  The  5  Geo,  4,  c.  85,  s.  1, 
enacts,  **  That  it  shall  be  lawful 
for  the  jastices  of  the  peace,  or 
any  two  of  them,  or  for  other  per- 
sons having  the  government  or  or- 
dering of  any  gaol  or  house  of  cor- 
rection in  any  city,  town,  borough, 
port  or  liberty,  to  contract  with 
the  justices  of  the  peace  having 
authority  or  jurisdiction  in  and 
over  any  gaol  or  house  of  correc- 
tion of  the  county,  riding  or  divi- 
sion, wherein  or  whereto  such 
city,  town,  borough,  port,  or  liberty 
is  situate  or  adjacent,  or  with  any 
two  of  them,  for  the  support  and 
maintenance  in  such  last-mention- 
ed gaol  or  bouse  of  correction,  of 


any  prisoners  committed  thereto, 
from  such  dty,  town,  borough,  port 
or  liberty,  provided  that  no  such 
contract  be  entered  into  by  any 
justices  of  the  peace  of  any  county, 
riding  or  division,  without  an  or- 
der for  that  purpose  being  made 
at  some  general  or  quarter  ses- 
sions, or  gaol  sessions,  having  ju- 
risdiction in  that  behalf,  nor  by 
the  justices  or  other  persons  hav- 
ing the  government  of  the  prison 
of  any  such  city,  town,  borough, 
port  or  liberty,  without  an  order 
for  that  purpose  being  made  at  the 
sessions  thereof;  and  every  sach 
contract  may  either  be  perpetual 
or  limited  to  a  certain  term  of 
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years,  as  the  parties  shall  mutually 
apM;  and,  daring  the  existence 
of  such  contract,  every  prisoner 
who  would  otherwise  be  confined 
in  the  gaol  or  house  of  correction 
of  the  city,  town,  borough,  port  or 
liberty  so  contiactingp  may  be  law- 
fully committed  or  removed  to 
and  confined  in  the  gaol  or  house 
of  correction  so  receiving  him  or 
har  under  such  oootract;  and  all 
pfisoners,  so  oonfioed  by  contract, 
whether  before  or  after  trial,  shall 
be  subject  in  all  matters  and 
^Dgs  to  the  same  roles  and  rega- 
latians^  as  if  they  were  oommilted 
thereto  by  any  of  the  justices  of 
the  county,  riding  or  division ;  and, 
if  committed  before  trial,  shall  be 
triable  and  tried  in  the  same  man- 
ner as  if  their  offences  had  been 
committed  in  a  part  of  the  county, 
riding  or  division  not  within  the 
dty,  town,  boroogh,  port  or  liberty 
from  whence  such  prisoners  shall 
come;  save  only  that,  if  the  gaol 
or  house  of  correction  so  receiving 
nnder  a  contract  a  prisoner  com- 
mitted for  trial,  shall  be  situate 
within  two  miles  of  the  usual  place 
of  trial  of  the  city,  town,  boroogh, 
port  or  liberty,  wherein  the  offence 
cbaiiged  against  such  prisoner  shall 
be  alleged  to  have  been  com* 
mitted,  it  sball  be  lawful  to  try 
such  prisoner  in  the  manner  here- 
tofore accustomed,  and  for  the 
magistrate,  or  other  proper  officer, 
of  such  city,  town,  borough,  port 
or  liberty,  to  direct  the  removal  of 
such  prisoner  for  trial,  and  to  do 
all  other  acts  necessary  for  such 
trial  or  consequent  thereon/' 


Sect.  3  enacts,  ''  That  the  mo- 
nies to  be  paid  under  any  such 
contract  as  aforesaid  shall  be 
raised  in  the  same  manner  as  mo- 
nies for  defraying  the  expenses  of 
the  gaol  or  house  of  correction  for 
which  a  subsrituta  shall  be  pro- 
vided under  such  contract;  and 
where  such  expenses  are  not  wholly 
defrayed  from  the  same  fund,  and 
there  shall  arise  a  difference  of 
opinion  between  the  parties  inte- 
rested in  the  several  funds  applica* 
ble  to  the  several  purposes  of  the 
prison,  as  to  the  proportion  in 
which  those  fands  respectively 
shall  contribute  to  the  sum  to  be 
paid  to  the  county,  riding,  or  divi- 
sion, for  the  use  of  its  prison,  and 
such  difference  shall  not  be  ad- 
justed by  agreement  between  them- 
selves, it  shall  be  lawful  for  either 
of  such  parties  to  apply  to  the  jus- 
tices of  assize  of  the  last  preceding 
circuit,  or  the  next  succeeding  cir- 
cuit, or  to  one  of  such  justices,  who 
shall,  by  writing  under  their  or  his 
hands  or  hand,  nominate  a  barris- 
ter at  law,  not  having  any  interest 
in  the  question,  to  arbitrate  be- 
tween the  parties;  and  such  arbi- 
trator may^  if  he  shall  see  fit,  ad- 
journ the  hearing  from  time  to 
time,  and  require  all  such  further 
information  to  be  afibrded  by  either 
of  the  parties,  as  shall  appear  to 
him  meet  and  necessary;  and 
shall  by  his  award,  in  writing,  de- 
termine the  proportions  in  which 
such  parties  shall  contribute  to^ 
wards  the  said  expenses ;  and  his 
award  shall  be  final  and  conclu- 
sive between  the  parties;  and  such 
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Gaol  from  Easter  18^  to  Eqyter  1837/'  ^od  cQ^wtedof 
items  for  the  maintepaQCQ  of  .the  pri909ersp,s||id.  th^  geoQcal 
repairs  aad  maDagemcml  of  lliegaoU.\  -. 

Sir  W.  fV.  FoUeit  and  H,  V,Richardf,^h^w^.  caaseda), 
and  contended  that  the  judge  had  power  to  make  the  order 
of  reference  under  5  &.6  Will.i,  c.  7&0.^U^{b)»  ritku^gh 


arbitrator  shall  also  assess  the 
costs  of  the  arbitracion,  and  shall 
diract  by  whom  and  out  of  what 
fund  the  same  shall  be  paid/*  ' 

(a)  Id  Michaelmas  term  last 
(Nov.  14tb),  before  Lord  Deni/fau 
C.J.,  PatUwn,  Williams  and  Cole^ 
ridge  Js. 

(6)  The  5  &  6  WIU.  4,  c76, 
s.  114,  enacts,  ''that  the  treasurer 
of  eveiy  county  in  England  and 
Wales  shall  keep  an  account  of  all 
costs  arising  out  of  the  prosecution, 
maintenance  and  punishment,  con^ 
▼eyance  and  transport  of  all  offend- 
ers commuted  for  trial  to  the  atsiiet 
in  such  county,  from  any  borough 
in  which  a  separate  Court  of  Quap* 
ter  Sessions  of  the  peace  shall  be 
holden;  and  the  treasurer  of  every 
such  county  sliall,  not  more  than 
twice  in  every  year,  send  a  copy 
of  the  said  account  to  the  council 
of  each  of  the  said  boroughs,  and 
shall  make  an  order  for  payment 
of  the  same  on  the  council  of  such 
borough;  and  the  council  of  every 
such  borough  shall  forthwith  order 
tl>e  same,  with  all  reasonable 
charges  of  making  and  sendingsuch 
account,  to  be  paid  to  the  trea- 
surer of  such  county  out  of  the 
borough  fund;  and  in  case  any 
difference  shall  arise  concerning 
the  said  account,  it  shall  be  de- 
cided by  the  arbitration  of  a  bar- 
rister, to  be  named  as  is  provided 


in  th^  ca^  of  ajff(?|fcnc«|,^ith  ;»- 
spect  to  the  payment  of  monies 
under  contracts  made  by  authority 
of  am!  net  vAUAef^ti  th4  bfth  yeiirdf 
l^ia  ilate  .mnjlsstf  Kii«  X3spfg^  iha 
Fourth,, i^fitujcd,  «,^u  A^ct  for 
amending  an  Act  of  the  last  Ses- 
sion 6t  PtLAiM^t,  i^latitig  t6  the 
Buildnig,  Repdiiiogvaod  Enlai^gng 
pf  certain, ^aols  apc( ,  H^uses^  .of 
Correction,  and  for  procurine  Infor- 
mation as  to' the  ^tate  of'^aU  other 
Gaols  <Ab<l  HbUSes  of€drt%cribli 
in  England  and  IVliles:'  Prtvfdtd 
tl;iat  nptbing  befi^i^  cpntaii^ed  s)i^l 
be  construed  to  alter  or  restrain 
the^we^giv6n  bythefasi-men- 
tioned>aci,  ofcohiracting  with  the 
justices  of  tbe  ^QUce,  haying  au- 
thority or  jurisdiction  in  and  over 
any  gaol  or  house  of  correction  of 
the  county  wherein  or  where  such 
thorough  is^siluoice^  or  whereio  it  is 
adjacent,  for  the  conveyance,  sap- 
port  and  maintenance  iu  such  last- 
mentioned  gaol  or  bouse  of  cor- 
•reciiOn  o^'  prisonera  committed 
thereto  from  such  borough,  save 
only  that  all  such  powers  shall, 
after  the  1st  day  of  May,  1836,  be 
vested  in  tlie  councllof  such  bo- 
rough, in  the  name  of  the  body 
corporate  whose  council  they  are, 
and  in  none  other;  and,  for  the 
purpose  of  making  such  contracts 
as  aforesaid,  the  council  of  sucb 
borough,  and   none  other,  shall 
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there  '^as  nty  contmct  in  force  between  the  county  end        1839. 
bor(yfi%h  justieefl  atNfer  5  Geo.  4,  c.  85,  and  cited  Rex  v. 
Clarke  (a).  Rex  v.  Shepherd  {h),  and  Mercer  v.  Davis  {c);    '"'  ^f 
and  that,  as  the  borough  derived  benefit  from  the  gaol  gene-     Jobhsok. 
r^lly,  it  wa^'fibiind  id  tthUnhutt  to  its  general  expenses. 

-  Mauk  and  Greaves,  contrsi.  ^  The  5  &  6  Will.  4,  c.  76, 
8.  114,  applies  only  where  prisoners  are  committed  for  trial 
froiii  the  bdrbugh  id  th^  courft'y  gadl,"^  aiird  they  cannot  be 
so  committed  unless  there  is  a  contract  under  5  Geo.  4, 
'C.Sd.  '^ The fonifter statute  speaks ofpjrisoners '* committed 
^rt«fm>ved;^  attd  ihe  ^MttiM^  woi4  wmild  apply  to  prisoners 
comi(iitl!ed  to  tfie  borpu^li  gaol  rbr^triaT,  and  removed  after 
.trial  tp  )thi^  CQ,^aty,ga^l;,  but  the  recent  statute  uses  the 
.word'' eommttttdf  oftly>('that is"^  committed  for  trial  to  the 
totffifty  gabt.  The  (iffi^oh^srsih' this  dase  were,  in  fact, 
cpmdQittedi  t9  the. borough  gaol,  and  not  removed  to  the 
comity* gaoKiiiUil  tfter  trjcal.  Tbey.then  referred  to  6  8c  7 
'Will.4f  ci  tOd;'<s^.  t  &%,  and" on'  the  second  point  con- 
tended that  those  expenses  only  should  be  charged  to  the 
boroygh^  wjbiqh  would,  have  been  saved  if  the  borough  pri- 
•onera  bad  notbeen  'inainuined  in  the  gaol,  and  cited  Rex 
r^  KiffgsMi^iipoii'^Huliidy, 

^^''_  ' '    '  .    '^  ,  *  Cur.  adv.  vult. 

Lord  DsNMA?}  G.  J.  now  delivered  the  judgment  of  the 
Coart^'  ahd  (after  stating  the  facts  of  the  case)  proceeded 
thus: — ^The  question  is,  whether  the  above  mentioned  order 
be  valid  in  point  of  law,  having  been  made  under  the  au« 
thoritjr  of  d  &6  Will.  4/c.  76.  Now  by  the  1 14th  section 
of  that  statute,  it  is  enacted  '^  that  the  treasurer  of  every 
i:ouiKty  shall  keep  an  account  of  ail  costs  arising  out  of  the 

have  power  to  make  the  orders         (a)  5  B.  &  Aid.  665 ;  5.  C.  1 0. 
i^uired  by  the  said  last-mentioned      &  IL  316. 
act  to  be  made  by  the  justices  of         (6)  2  A.  &  £.  298;  8*  C.  4  N« 
the  borough  at  the  borough  ses-     &  M.  185. 

(c)  10B.&C.  6ir. 

(J)  1  A.  &  E.  880,  n. 
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1839.        prosecution,  maiDtenance  and  punishment,  conveyance  and 
J^^^      transport,  of  all  offenders  committed  for  trial  to  the  amzes 
9.  in  such  county,  from  any  borough  in  which  a  separate  Court 

JoHMsoir.  Qf  Quarter  Sessions  shall  be  holden  (which  is  the  case  with 
respect  to  the  said  city  or  borough  of  Hereford),  and  the 
treasurer  of  every  such  county  shall  send  a  copy  of  such  ac- 
count to  the  council  of  each  of  such  boroughs;**  then  follows 
a  provision  of  the  nature  described  in  the  said  order,  under 
and  by  virtue  of  the  5  Geo.  4,  c.  85,  which  is  incorporated 
with  the  first  mentioned  act,  in  the  event  of  such  difference 
as  is  in  the  said  order  also  recited,  and  which  had  actually 
taken  place.  Then  follows  a  provision  that  the  power  of 
contracting  by  borough  justices  with  county  justices  for 
care  and  maintenance  of  borough  prisoners,  under  this  said 
act,  5  Geo.  4,  c.  85,  shall  remain  in  force.  It  was  contended 
against  the  jurisdiction  to  make  the  said  order,  that,  inas« 
much  as  generally  the  justices  of  the  borough  have  no  power 
of  committing  to  the  county  gaol,  and  further,  as  it  appears 
from  the  said  award  that  a  contract  between  the  borough 
and  county  justices  for  the  care  and  maintenance  of  borough 
prisoners  no  longer  exists,  the  treasurer  had  no  right  to  make 
the  claim  from  which  these  proceedings  originate.  We,  how- 
ever, think  that  there  is  no  inconsistency  in  the  provisions  of 
the  two  statutes,  and  that,  if  no  contract  be  made  or  in  force 
under  5  Geo.  4,  c.  85,  the  power  given  to  the  treasurer  of  the 
county  under  the  said  1 14th  section  of  5  8c  6  fyUL  4,  c.  76, 
may  well  be  exercised.  It  is  observable  also  that  tbe  ob* 
jection,  which  we  are  noticing,  seemed  to  assume  that  tbe 
said  statute  was  applicable  only  to  cases  where  borongh 
prisoners  are  committed  for  trial  to  a  county  gaol,  whereaa 
the  language  is  "  committed  for  trial  to  the  assizes,''  and  we 
think  that,  without  any  violent  or  forced  construction,  wo 
may  consider  prisoners,  who  (according  to  the  statement  in 
the  award)  ''  have  first  been  committed  to  the  city  prison 
and  thence  taken  for  trial  to  the  shire-hall  of  the  county, 
and  in  case  of  conviction  have  invariably  been  committed 
to  the  county  prison  or  house  of  correction,''  as  falling 
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withio  this  descriptiou.  We  are  of  opinion,  therefore,  that 
the  learned  judge  did  possess  jurisdiction,  and  that  his  order 
was  properly  made  accordingly. 

We  are  not  sure  whether  in  the  course  of  the  discussion 
any  objection  was  made  to  the  order,  except  that  which  we 
have  already  noticed  and  disposed  of.  We  think,  however, 
that  the  larger  amount  of  weekly  charge  for  each  prisoner, 
''  being  made  upon  a  calculation  of  the  proportion  which 
the  expense  of  each  prisoner  bears  to  the  whole  expenses  of 
the  gaol,"  is  reasonably  made,  and  ought  to  be  paid,  seeing 
thai  the  borough  has  a  proportionable  share  of  the  benefits 
arising  from  the  whole  establishment.  The  consequence 
if  chat  the  rule  must  be  discharged. 

Rule  discharged. 
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The  QuEBN 

v. 

JoHMsoir. 


The  Queen  v.  Watkinson  (a). 

vlUO  warranto  information  against  the  defendant  for  act- 
ing as  chief  constable  of  the  division  or  wapentake  of  Stain- 
cliffe  with  Ewcross,  in  the  West  Riding  of  Yorkshire. 

Plea:  that, on  the  2d  May,  1832,  the  office  of  one  of  the 
chief  constables  of  and  for  the  said  division  or  wapentake 
was  vacant  by  the  death  of  one  Wm.  Can,  and  it  being 
necessary,  for  the  due  and  proper  rule  and  government  of 
the  said  division,  that  some  other  fit  person  should  be 
appointed  to  fill  up  the  said  vacancy,  and  no  appointment 
of  any  person  having  been  made  at  any  tourn  or  court 
leet,  thereupon  on  the  day  and  year  last  aforesaid,  at  the 
general  quarter  sessions  of  the  peace,  holden  at  Ponte- 
fract  io  and  for  the  said  West  Riding,  before  Sic,  the  said 
justices  then  and  there  at  the  said  general  quarter  sessions 
in  Court  duly  assembled,  did  appoint  the  defendant  chief 
constable  of  the  said  division,  in  the  place  of  the  said  Wm. 
Carr.  Averment,  that  the  defendant  was  sworn  in  and 
admitted^  and  took  upon  himself  the  execution  of  the  office. 

(a)  This  case  was  decided  during  term,  Majr  24th. 


The  appoint- 
ment to  the 
office  of  high 
constable  of 
a  county  lies 
in  the  justices 
at  large,  and 
may  be  exer- 
cised by  the 
justices  at 
quarter  ses- 
sions, (where 
all  the  justices 
have  the  op- 
portunity of 
being  present 
and  voting,) 
but  not  at 
petty  sessions. 
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1839.  Replication:  1st.  that  the  Justieei  ill' tbe"»aid  ^uarteir 

^^^'^^  sessions  did  not  duly  appoint*  the'idePendaiit;'M;di4t  the 
^  v.^^^"  defendant  was  tiot  duly'^tililled;-  t3di  that'o«f  th^  99xh 
Watiiwion.  August,  1831,  and  lon^befbtt  tbe^hotilkig'of  the  qniHer 
sessions  at  Pontefract  tibreftsrid,  at  a -sptttAl'setoidnB -of 
justices,  acting  withrn  the  saiit'drtision^or'^apentirkii;  dul^ 
called  and  holden  at  Settle,  withinl  the  ibid  division/ for  thcf 
purpose  of  apptiititing  a  {feraoato^'tbe  office^of'obfef  cod^ 
stable  so  vacant  as  Utft^sMtOiieC.'SkMoiidMi'yK^h'hy'tit 
said  justices,  at  the  Sttid'spetittl''ses!sie«s'(slft9eniblett,  doiy 
appointed  chief  cbkistaKK '$ti>  tfke"  place  of  tfte^^saki'TFigv. 
Carr,  and  that  the  said  "<?.  JBdMmdsdn'dlA  duly  a^t^^ar  al 
the  ensuing  general  4ua^tei'^^bii6tiil;'hfeMot'Knar^sborougb, 
in  and  for  the  said  Wek  Ridh^/o^nlh^'IdthOctobeKm 
the  year  aforesaid/  Mfbre  &c.,  Mid  ^hetr  Waited  Mimself 
to  be  sworn  in  ikhdlMmifted,  bUC^  tfa^<  S2lid>{}ustices  fefiaed 
so  to  do,  and  respited  tbeWthfer  hearitfig^f'thefdppNtatioti 
to  the  next  quarts  session^  t<y  te  >hdd^ 'ttt^PMiefiraet 
Averment,  that  at'the^^MblHt^^utfttcfr  se^ions^dMiyts* 
tices  wrongfully  rd^serf  to'  sW^ai^  in  E'4nk>kdtbn.  ^  Tbe  4lhr 
and  5th  replications' l^i^^' tbe '^ain<e*que«tl6fr«'  "     "<  ' 

The  rejoinder  joined  issti^  bt\  the  Ibf  mSQA  replic«fA*is> 
and  traversed  the  retliaittdef.'  •    ■  '    "        ^  f  *      . ,,  .   .     .. 

At  the  trial  before  TVWiif  C.  J.,  irttb^  YorktyMimer 
assizes,  1895,  the  facts  stated  in  thd  ^lea  nfnd  'dd  re)rtica€toi)l 
were  respectively  pr6ved,  atid'tbe  verdict  passed  for  the 
crown,  subject  to  a  spetial  case ;  the  Cotiri?  tO'  direct  liow 
the  verdict  should  be  entered.  "  *■• 

The  case  was  argued  itt  Michaelmas  term  hist  (^)/        •  >  < 

Starkie  for  the  crOwn.  Th^  que^tioti  m  this  casti  isi 
whether  the  election  of  a  high  constable  inay  be  made  by 
the  justices  of  the  hundred  out  of  sessions,  dr  ^h^tber  it 
should  be  made  at  qdai-ter  sessions.  It  is  agreed  that  tb6 
right  of  election  exists  in  the  justices  at  large,  and  this  must 
be  either  in  virtue  of  an  original  authority,  or  id  consequence 

(a)  Nov.  lOih  and  14tb,  before  Lord  Denman  C.  J.y  Paf^eam,  WU* 
liamt  and  Cokridge  Js. 
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of  poweiis  devolved  upon  \hem  from  the  disuse  of  the        1839. 
sherifir»  t<HU'n9'ii4bere it> would. aeem  the  high  constable  was      |^^^^ 
foroserly  elected*"  If* the  ek^lion  is  made  by  an  original  i,. 

authority  that  juatkcat  <ar  tcooflert^atori  of  the  peace  pos-  Watkissoh. 
sessed>'-it  is  dear;  that  Uie  ^uaKteit  sessions  hate  nothing  to 
do  with  the  matter^  fejrconBtaUes  avemeationed  in  the  sta- 
tute ofi  Wintion (IS E<ku l>  flU£,  cS^Jfud  it  is  not  till  many 
years  after,  that  qiiarter*  seseiona  wer^e  i»stitt|te4  by  36  Edw. 
Sf  st.Sy  €•  -H^  aii4.  WviR'V,  £>.c«  JOh.  The-first  statute  appoint- 
irtg  jtatke9io£tbef)te0€ein«pl«ceof  ,the  ancient  conservators, 
ym^lEdu^^Si  9t«%  c.  16^  <mhi^b  wa»  followed  by  ^Edw.  3, 
Ck2^l^  EdtPk Sf  Bt».^>c  ^  ((^di34 £U^,  3,  c.  1^  but  none  of 
these  statiit«a  p^gublei  or. require,  a^y  meetings  in  sessions. 
And  it  is  laid  down  by  Lambard»  b*  4«  c*  S^  p«  ^80,  and 
Com.  Dig^  Justices  of  Pe^Qe,  {\XS\  that  if  a  number  of  jus- 
ticea  meet  together  th^y  m«iy  hold  a,  session,  although  not 
summoBpd  byprece^pt,  and  i^ls^^.that  any  two  justices  might 
issue  a  precept  for  a  sesaiona,  which  no  other  justices  could 
sHfftersHcu.  litis  <<^eiir'itbi3r^fojn?,;thpt,  until  the  36  Edw.  3, 
8tb.€j>c.U2»  alHl^  l^tliK-  9*  9r  10»  there, could  be  no  elections 
at  quarter  sesakMMi*  >  It  A9'«ugg9Sted>,by  HoU  C.  J.  in  Rex 
v«  Hew9on{fl\  that  the  apppintoient  of  constable  was  for** 
merly  exercised  by  the  conservators  of  the  peace,  which 
waa  probably  the  case,  .as  there  can  be  no  doubt  that  the 
high  cofMtable, .  like  the  petty  coiistable,  is  an  officer  at 
common  Jaw.>  It  is  true^  in  the  4  Inst.  961  j  aud  2  Hale 
P.  C.  66,  the  omgin  of  .the  office  is  attributed  to  the  statute 
of  Winton,  and  Sharrock  v.  £[ann€mer{b)  is  an  authority  to 
that  effect,  .but  other  raujthorities  shew  that  the  high  and 
petty  constable  have  equal  powers,  and  both  derive  them 
from  the  oonunoo .  law ;  Fitzh*  Just.  fo.  222  b,  CrompU 
Ju8t<  fo.  145  b^Megpua  v^  WyaUic\  Regina  v.  Jennings  (d). 
Cam.  Dig.  Leet  (M  &);,  and  in  RUson^s  Office  of  Consta- 
ble, p.  13  (2d.ed.),  a  writ  is  preserved  of  the  36  Hen.  3, 
by  which  it  is  provided, ''  that  in  every  hundred  there  should 
be  constituted  a  chief  constable,  at  whose  mandate  all  those 

(a)  13  Mud.  180.  (c)  2  Id.  Raym.  1189. 

(6)  Cro.  £liz.  S75.  Kd)  11  Mod.  Sid. 
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1830.        of  hit  hondred  twern  to  arais^  tboold  atmemhb  and  be 
rJ^^*      observant  to  hioi  for  tbe  doiog  of  those  tbiagt  which  beloiig 
V.  to  the  cooMrvation  of  tbe  king's  peace."    Tbe  atatii4e  pf 

Wateihmhi.  WjDtony  therefore,  which  neDtions  high  constables,  onlj 
made  certain  alterations  in  their  duties,  and  required  two 
constables  to  be  elected  in  each  hundred*  where  there  was 
probably  only  one  before.  If  the  authority  to  elect  did 
exist  in  die  ancient  conservators,  by  whom  it  was  probably 
euroised  at  the  tonnii  the  duty  must  have  fisUtti  upon  the 
justices  at  large  when  the  tourn  came  into  disuse.  The 
court  leetf  which  was  derived  out  of  the  tourn,  is  still  in 
exbtence,  but,  if  that  court  abo  fell  into  desuetude,  any 
duties  to  be  performed  there  would  have  to  be  exercised  by 
the  justices.  In  tbe  Care  of  the  Gmstabla  of  lAmmgion  (a), 
it  was  held  that  the  sessions  had  nothing  to  do  with  tbe 
ekotieii  of  conslablas  obosen  at  the  leeti  So  also  in  tike 
CoieofikeCtmtiabkafSiqime^H),  WiUiamJ.staii,  that 
justices  of  the  peace  were  to  elect  high  constables,  but  that 
where  a  petty  constable  was  chosen  at  the  leet,  justioee  of 
4he  peaoe  had  nothing  to  do  with  il;  but  in  the  Case  of  the 
VilU^ofChorkyic),wheT%  there  was  no  leety  the  Court 
held  that  the  justices  had  jurisdiction  to  appoint  a  constable 
at  comoson  law,  and  in  Res  v.  HewBon  {d),  which  is  the 
same  case,  HaU  C.  J.  said  if  there  be  no  leet  at  all*  tben 
you  must  go  to  the  sfaeiifF's  toum:  and  he  supposed  there 
might  be  some  lost  statute  giving  the  election  to  justiees  in 
such  case.  The  justices  are  required  by  their  commission 
to  execute  all  the  ordiuaoces  for  the  surety  of  the  peace, 
and,  as  by  tbe  statute  of  Winton  two  oonstables  were  to  be 
chosen  for  hundreds  for  certain  purposes,  the  election 
would  necessarily  fall  upon  the  justices.  Tbe  34  &  U 
Hen^  8,  c.  26,  which  is  the  act  estaUishiag  common  law 
judicature  in  Wales,  is  a  statutory  confirmation  of  the  right 
of  election  being  in  the  justices  at  large,  for  the  object  of 

(a)  2  Str.  798.  (c)  1  Salk.  175;  S.  C.  3  SalL 

(6)  1  Bulst.  174.  98,  as  Charlet^  Poft^s  case. 

id)  IS  Mod.  180. 


The  Qdbik 
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that  statole  was  to  assimilate  the  law  in  l¥aUs  to  that  of        laSQ. 
Eogkody  and  section  70  enacts  that  the  justices  of  the 
peace,  or  two  of  them  at  the  least,  shall  appoint  two  high 
constables  in  every  hundred,  and  clearly  does  not  require    WAiamsQjr. 
that  the  appointment  should  be  made  at  quarter  sessions, 

DaiUm  also,  p.  46,  seems  to  consider  that  any  one  jus- 
tice may  appoint  high  constables,  and  adds  that  the  usual 
practice  was  either  to  appoint  them  at  quarter  sessions,  "  or, 
if  out  of  sessions/'  by  the  greater  number  of  the  justices 
of  the  division.  The  high  constable  being  the  immediate 
officer  of  the  justices  of  the  division,  it  is  fitting  that  they 
should  have  the  appointment. 

Wariley  contr4.  It  is  not  disputed  that  the  high  consta- 
ble is  an  officer  at  common  law,  but  the  question  is,  whether 
the  justices  meeting  in  petty  sessions  are  entitled  to  eleot  the 
high  constable,  independently  of  and  contrary  to  the  wishes 
of  the  justices  in  quarter  sessions.  The  aif  ument  that  the 
election  cannot  be  in  the  justices  at  quarter  sessions,  be- 
cause quarter  sessions  are  of  comparatively  recent  instito- 
tioDy  equally  applies  to  any  election  whatever  by  justices, 
as  the  office  of  high  constable  is  much  more  ancieat  than 
that  of  justice.  It  is  probable  that  the  election  has  fallen 
upon  the  justices  in  one  of  the  modes  suggested,  either 
from  a  lost  statute  or  by  devolution  of  the  ancient  powers 
of  conservators  of  the  peace.  The  sheriff's  toiim  and  the 
county  court  were  the  two  courts  by  which  counties  were 
formerly  governed,  as  appears  by  Fineug  J.,  l^Hen.Q,{o»  Idi 
He  traces  the  mode  in  which  the  leet  was  derived  out  of 
the  toum,  and  ehews  that  it  was  held  only  for  each  hunr 
dred,  whereas  the  toarn,  like  the  general  sessions,  was  held 
for  the  county  at  large.  The  toum  also,  like  the  sessions, 
was  a  court  of  oyer  and  terminer,  d  Hawk.  P.  C.  b«  S,  e.  S, 
4  Inst.  260,  whereas  the  hundred  court,  like  the  petty  ses- 
sions, is  not,  t&,  4  Inst*  265.  If  then,  as  stated  by  several 
old  authorities,  4  Inst.  £65,  the  election  of  high  constables 
Was  made  at  the  touro,  the  inference  is  very  strong  that  the 


The  QuBEN 

V. 


CASES  IN  TftE  QUEEN^S'BJitrCH,' 

power  has  devolved  6niH't  justides'  dft  latgii  itf  gteheral  sei*- 
sions^  which  means  tM  sam^  asf 'q'uartef'  Ise^bxMis^  Ldnilktrd, 
h.  4,  c.  19,  p.  5gs,  mnd  WhibUftavti  ab^VbM'all  the  ptii^erSbf 
Watiiksok.  the  ancient  tburt.'  Wft^'rtVir^eisitAsi  rire  meHtiodfea  by  Ae 
old  statutes/the  getieraTcdn^e^4tibh't)f  j\isticesiy  iittemtM, 
as  in  12  Ric.  %  t.  IC^/iiidfl*  Rtci^'t.lli'&Hd  HA'^itiite 
appears  of  the  exist^hde'cf  Vctty's^^totik  tilP^fy  nl6U^ 
times,  whert  powers*  ha^t!  be^n' glVeh  tb'tlfeta'^bykpfecial 
statutes.  LaMard'f^it  is  triief  tdFtt-s'to'  sjiedrf  s^iteni  (ti), 
but  those  also  consi^^ed  bf '{he  jtiMibis''at1arge/'iM''tir^e 
called  special  tecaOse  th^ey #^ii^  not'hrild  lit  Xht  u^dM'iiElMs, 
but  were  d^sbmbled '  FbV  %oihe  sp^dA  tiuiiiti^^.'<'tfn  K'4| 
c.  1,  p.  378,  he  defines  a  sbssion  t6  be^ahyahtehiblyWjUs. 
tices  (one  of  thehi  b^iiig' df'th'^  qtibYtiih)  oi^  atiMtyin'clay 
appointed/to'hdar  atitf  dttehiiih^  ^cboVdifig'tb  tiikh  p6W^. 
Special  sessions  ire  to  tbir  day  'odti'staiuiy'hold^h  iri'UIffef'^ 
ent  counties  of  the  kirid  'rhfefrid  id.  Thfe  trigm  of  fictty 
sessions  i^  to'be'fbtind  iW'milich  later  tiiMes^'and  prdd^bHbd 
from  the  heluct^hcebf  thie  leglslMii^  tb  ^v6  itid!feAnei'p6'iitt^ 
to  one  justice  a(^ting  aloti^,  and  it  \^b»  xliet^fdtt  tfifeeted  that 
such  powers  should  be  exei'cis^d  jdiiitly  wftbaMthek"  ju'^tie^. 
It  is  &ue  tHatDeiZ/(^/;46;'s[^eWbi  6f  th^el^ttibildrtbe^high 
constable'  by  the  jti^tictr^  of  thc^  division;  ^Vid  fefera  tb  £im- 
bard,  b.12,  c.6/p.4^,  as  %ir^g  dowa^'tbafa  sibgle  jtfstiee 
may  cause  two  constable  'to  be  cTectedV  '  Blft  Lambdrd 
only  says  that  one  justice  may  ^ut  thb'stfttute  ^'Wliitbn  in 
execution  **  by  seeing  that  tWo  cdn^abtes  be  chosleil  in'tiadi 
hundred,*^  Which  is  attibiguoud,  lind  mtiy  ilfeiifn  th^t  it' was 
part  of  each  justice's  duty  to  Se^  that  an  Election  Wi<s  made 
in  getiera!  se^sibtis.  Tlie  t^rm  ■**  jiislicei  6f  a  di'^feiotf,'* 
as  mentioned  by  DaUim^  has  no  legal  sigriificatibn.  ^Di<- 
vision*^  does  not,  like  '^fran^hise'/^descritie  any  legal  poHibn 
of  territory.  It'is  true  that  the  33  Htn.  8,  c.  10,  directed 
that  the  justices  of  each  county  should  divide  themselves 
into  hundreds,  &c.  and  hold  one  session  in  each  quarter 
besides  the  quarter  sessions,  but  that  act  waa  repealed  by 

(a)  Lamb.  b.  4,  c.  20,  p.  693. 
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V. 
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ik^^37f.tfj^9f,  (;„7„  mi  JRn^ct  jfnd,  ^nc«  constituted  any        j8S9. 
cUyi^iQI^\of  ^miti^^^^.  j^aqjr  8i^baeq^^Ilt,.8t^^te8  have  in- 
4?ed,apq^[^p.of,.iJiy^fli,Qf,99Pqjiei3,rj^t^a^  obaerved  by 
<^>f->9W4i,"^^»:«M'W4f^.9t'Pr/9S^^^/whicb  requires  jus-   Watkinsoh. 
ik^f.^$i^r^i^^']ifl)f,,fi^§^^i^^  P,mfiib)y  where  the 

d^£^p4^t^))ad  .oo^v]4^ted<,fi  ^oop,^  o^:se]liiig  ale  without  a 
Ji«Wl^  w^ifirw?  %.M,a,ttc,^%e,by,tiy,o,jqsti^e8,  who  both 
>H54r/^»^.P?flt^4i*'Wi9^  t)^..paujtib?Irt  tfijit  any  justice  of 
tfce^  jipflply,,,  t||;l9^gfi  n9t.a9tingfpjt  ths.djvjj^ioij,  might  grant 
<be4i<?^Hse^ . , ,  §o,  K^fff^f  v»,  £^n?e;^j{  (c),  .>y.l^ere  the  question 
v«MfattpA.^bf4wBr.}W<*  fliyW9,^  t^l^.^JQun.ty.of  Sussex 
qpt4d,(^ppgii^t,,^„^e^^qii^4  ^^  Court  held  that  the  term 
"  division. of  ^>;oupty/'  ip  2^  Geo.S^  c.  41j  did  not  mean 
"  tb^,c}ismic^9f>^|?PW<y"  p.9PHjpi;|)5,f\o  tq-jp^d,  \x^X  a  legal 
4i^W8f}*  Mkfi  rtl^ift^,WP«fllRS^ff^-^  «P4,  tiiP  legaVexistence 
gf.fw^nifj  ^p,,V?u9)Jy,j(:?iJ^^d  ^.iyi^iflOs^^Mraa  dP^l>M.  The 
ft  (?r?o-,45i^>A  W^fa  IV50|yi.4p8, (or. tfyeidiyisions, of  counties, 
aqW3rig<J,.l|j{,^p,(?^ft  ^#r  fl-  4(5rr?'few8i.tJ(i^t  j^e  mpdem  act, 
^?mWW»  ,«PW^^«iJt<>:  fre4|v^pd^,4ijij,,iipt,  cqflteropUte  that 
i!^ilii%\pff^  .|i.h.^^iW,M^oje)Hep8i,vfi  ifrit^i  th^  different  hun^ 
4r^^,jor  ?»i!9ft^^^s^  .fpr.t^e^.Iat^i;  of  ^l^^o  statutes  pro- 
fidp8,4ftr,rtJ|^,  15^191  pC^bHudafefJ.  beipg  divided  between  two 
diyi8io(i8;C)f;^(;ountyM  ^f}^1^e,incpn.v^ni$nce„thereby  caused 
ig7)$medie(|,.  ,Ifit48,.tru,fp  as  Dmlt^n  tugg^sff,  that  justices 
out^vpf  sies^ipfis  n^y  ejie^ct  ()ie,hig^,co^9table,  why  is  it  that 
tbe.^a^^rifig  ^xarhich  is  ^p  essentia),  fo, the  office  being 
ftledfirftc^T^  ?W/(A^r^^(^)>rB^«  \,Me^rh{e),  must  be  at 
the  qpart^  ^^s^ip^?.?  Tber^  are  9ev/?ral  authorities,  which 
lax,4P^j|  tbi|t  )the  high  constable  fbpuld  b^  chosen  by  the 
justiiQCs.at  .g^^rt^T  sessions  j  Bac.  Qffice  pf  .Constable  (/), 
Shppar^*^  Oiff^^t  pf  Con^^ablp,  8jLo..  c«  7».s, «;  I  Black. 
Cpmm.  ^£r;  Cio;?^  I)ig«  Leiet,  (M  4»)«  |n  ,the  latter  book 
it  ^  {aid  dowi)  that  tl^e  quantier.  sossiops  i»ay>remove  as  well 

(a)4Burn'sJ.b^b'0)ley&W.  \d)  7  B.  &  C.  573;  S.  C.   1 

\t\    Add  sec  R^*  v.  Jwtka  of  Mann.  S^R.  472. 

I>«Mm^lB»«iAliL688.  (e)  l8tr.€25. 

(*)  Cald.  305,  n.  (/)  Law  Tracts,  181. 

(c)  4  !•  R.  2«4— 459. 
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1899.        as  appoint  a  high  coDstaUe,  for  which  Reg,  v.  White  (a)  is 
J^^Z^^      cited,  and  1  BuUt.  174.     In  a  precedent  of  an  indictment 
o.  for  not  serving  the  office  of  high  constablei  in  Cro.  Cir. 

WATRimow.  Comp.  166  (Qth  ed.),  it  is  averred  that  he  was  elected  by  the 
justices  at  qitarter  sessions.  The  statutes  cited  all  mAe  for 
the  right  of  election  in  die  justices  at  large.  For  although 
sect.  70  of  S4  ft  35  Hen.  8  enacts  that  two  justices  shall  ap- 
point the  high  constables,  yet,  as  by  that  statute  (s.55)  there 
were  to  be  so  more  thaA  eight  justices  in  each  county  (as  in 
other  parts  of  England),  and  one  of  the  two  justices  to  make 
the  appointment  was  to  be  of  the  quorum,  it  was  evidently 
intended  that  the  election  should  be  made  at  sessions.  The 
13 &  14  Car,2,  c.  12,  s.  15,  which  gives  the  appointment  of 
petty  constables  to  the  justices  at  sessions  in  default  of  an 
appointment  at  the  leet,  is  passed  over  by  the  other  side  as 
not  applicable,  yet  the  analogy  is  very  striking.  So  also  the 
10  Gso.  4, 0.  xcvii.  (local  and  personal),  enables  the  justices 
of  Cheshire  in  quarter  sessions  to  appoint  high  constables, 
as  if  in  imitation  of  the  law  and  usage  in  other  counties. 
As  to  the  argument  ab  inconvenient!  it  is  fitting  that  the 
election  shonid  be  by  the  whole  body  of  justices,  for  he  is 
the  officer  of  the  justices  at  lai^ge,  and  not  of  the  hundred. 
It  is  not  denied  that  the  defendant  was  properly  admitted, 
unless  the  previous  admission  of  Edmondsofi  at  petty  sessions 
was  good.  But,  though  Edmontbon  applied  to  be  sworn  in, 
be  was  refused;  the  office  therefore  was  not  full  de  facto. 
An  analogy  on  this  point  is  furnished  by  cases  in  which  it 
has  been  considered  whether  an  assize  would  lie;  Cragg  v. 
NorfM{b),  Com.  Dig.  title  Seisin,  Rex  v.  Whiiwell(c),  and 
Tufian  v.  Nevinson  {d).  He  also  referred  to  Rex  v.  ElHs  (e), 
where  Lord  Harduricke  C.  J.  said,  **  The  title  to  every  office 
is  grounded  on  two  things,  the  election  and  his  being  sworn 
into  the  office,"  and  to  Rex  v.  Ponsonby  (/),  to  shew  that 
Edmonson  was  not  in  office  de  jure. 

(a)  1  Salk.  150.  (d)  3  Ld.  Ra^ru.  1354. 

(6)  2  Lev.  108.  (e)  9  East,  25e,  n. 

(c)  5  T.  R.  as.  (/)  Sajer,  345. 
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StariU  in  reply.    There  is  no  iiwiie  to  raise  the  point        1889. 
hat  taken.    If  the  matter  were  res  Integra^  it  would  seem      '^'^^ 
to  be  mope  convenient  that  the  election  ahouM  take  place  «. 

within  the  hundred  than  that  it  should  be  delayed  till  the  WATKiirsoir. 
quarter  sessions.  On  behalf  of  the  crows  it  is  not  denied 
that  the  election  may  take  place  at  the  quarter  sessions,  but 
it  is  contended  that  an  election  at  the  petty  sessions  is  also 
good.  It  appears  from  Lombard,  2  b«  c  6,  p.  186,  that  a 
single  justice  may  appoint.  jFZesr  v.  Corfe  MudUm  (a)  shews 
that  a  person  may  be  in  such  an  office  as  that  of  constable 
althoi^(h  he  has  not  been  sworn* 

Cut.  mhK  vuk. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court. — The  defendant  having  in  due  form  of  law  been 
elected,  admitted  and  sworn,  at  the  general  quarter  sessions, 
into  the  oflSce  of  one  of  the  chief  constables  of  the  wapen- 
take of  StainclifFe,  in  the  West  Riding,  the  question  is,  whe- 
ther at  the  time  of  his  election  the  office  was  not  already  full, 
a  person  of  the  name  of  Edmondson  having  been  previously 
elected  and  appointed  into  the  office  on  the  same  vacancy, 
at  a  petty  sessions  of  the  justices  of  the  peace,  usually 
acting  for  the  same  wapentake,  holden  for  that  declared 
purpose. 

The  right  of  appointing  is  admitted  on  all  hands  to  be  in 
the  general  body  of  the  justices  of  the  peace  since  the  non 
user  of  the  sheriff's  tourn.  But  it  was  argued  for  the 
crown  that  the  r^ht  may  be  exercised  even  by  any  single 
justice  of  the  peace,  and,  at  all  events,  by  the  regular  meet- 
ing held  at  a  petty  sessions,  by  those  who  usually  act  in  that 
portion  of  the  Riding, 

The  argument  for  the  defendant  was  not  directed  against 
this  doctrine,  when  applied  to  the  right  of  dealing  with 
offenders  and  of  acting  in  the  ordinary  exercise  of  the  juris- 
diction of  a  justice  of  the  peace.  But  a  difference  was  taken 
between  such  proceedings  and  matters  of  election  and 

(a)  IB.  &  Ad.  211. 
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1889.        appobtment,  which,  being  vested  in  the  whole  body,  neces- 

J^Z^^      sarily  and  of  their  own  nature  import  that  the  whole  body 
The  Qu£BK  "^ ,  ,  ^      .      .     .       ,     .        r  I   ' 

t.  must  have  the  opportunity  of  voting  in  the  election  of  their 

Watkinion.  Qgicer,  that  they  must  therefore  be  convened  for  that  pur- 
pose. Manifestly  thi^  cannot  be  done  by  the  justices  of  the 
peace  of  a  single  wapentake  agreeing  among  themselves  to 
meet  and  make  the  election.  No  particular  method  of 
summoning  is  prescribed  by  law ;  but  any  method  which 
secures  full  notice  and  allows  all  to  exercise  their  judgment 
will  suffice.  Now  this  may  well  be  done,  and  we  are  of 
opinion  that  it  has  been  done  in  favour  of  this  defendant 
at  the  general  sessions,  and  that  it  was  not  well  done  at  the 
petty  sessions  for  the  wapentake.  It  follows  that  the  elec- 
tion of  the  defendant  was  good,  and  that  he  is  entitled  to 
our  judgment. 

Judgment  for  the  defendant. 


/>?^^ 


^  /  -  Evans  r.  Rees  (a). 

1.  In  an  IvEPLEVIN  for  taking  and  detaining  the  plaintiff*8  cattle 
turned  on^a  '°  ^^^  parish  of  Ys trad  Guullais,  in  the  county  of  Brecon, 
question  as  to  in  a  close  called  the  Drym  Common. 

of^twomanon.      Avowry :  that  the  defendant  was  occupier  of  a  certain 

a  verdict  was 

taken  for  the        (^)  I^ecided  on  the  last  day  of     qui  had  been  entered  as  to  another 

plaintiff,  sub-    Easter  term  last.    A  nolle  prose-     defendant,  Lewis, 

ject  to  the 

award  of  an  arbitrator,  who  was  to  determine  for  which  party  the  verdict  was  to  bo 

finally  entered,  and  to  set  out  the  boundaries.    He  directed  the  verdict  to  be  entered 

for  the  defendant    In  a  subsequent  action  by  the  defendant  against  a  third  party, 

where  also  the  question  substantially  was  as  to  the  boundary  of  the  same  manor,  the 

verdict  was  received,  but  the  award  rejected,  as  evidence  of  reputation. 

2.  An  ancient  presentment  by  the  homage  of  a  manor,  in  the  form  of  a  book,  set  out 
the  boundaries  of  the  manor,  and  then  gave  in  alphabetical  order  the  names  of  the 
several  parishes  within  it,  and  of  the  tenants  resident  in  each  parish,  but  this  part  of 
the  presentment  contained  nothing  as  to  boundaries.  Two  or  three  sheets  at  the  con- 
cluding part  of  it,  where  the  parish  of  Y.  should  have  followed  in  order,  had  been  cut 
off,  hot  It  did  not  appear  under  what  circumstances.  In  an  action  involving  a  question 
as  to  the  boundary  of  the  manor,  where  it  was  admitted  that  the  manor  and  Y.  were 
conterminous  in  the  direction  of  the  locus  in  quo,  the  presentment  was  admitted  in  evi- 
dence of  the  reputed  boundary,  as  the  document,  although  mutilated,  was  perfect  in 
that  part  of  it  wMch  related  to  the  subject  of  the  boundary. 
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messuage  Sec,  in  the  said  parish,  and  that  be  and  all  occu- 
piers &c.,  for  thirty  years  next  before  8cc.,  and  before  the 
said  time  when  &c.«  without  interruption  &c.  (claiming  a 
right  of  common  in  the  locus  in  quo),  and  that  the  cattle 
were  distrained  damage  feasant.     Verification. 

Plea  in  bar:  that  a  little  before  the  time  when  &c.,  the 
cattle  were  depasturing  on  a  certain  other  part  of  the  Drym 
Common,  situate  in  the  parish  of  Cadoxton,  in  the  county 
of  Glamorgan ;  that  the  defendant,  a  little  before  the  time 
when  &c.,  whilst  the  cattle  were  so  depasturing,  wrongfully 
and  without  leave  of  the  plaintiff  drove  them  off  the  last- 
mentioned  part  of  the  common  upon  the  said  part  of  the 
common  in  the  county  of  Brecon  and  parish  of  Ystrad 
Gunllais,  being  the  place  in  which  &c.,  and  when  the  same 
were  so  driven  they  unavoidably  destroyed  the  grass  and 
did  damage  there,  which  are  the  same  destroying  &c. 
Whereupon  the  defendant  wrongfully  took  the  cattle  in  the 
said  last-mentioned  part  of  the  Drym  Common,  being  the 
locus  in  quo  &c.     Verification. 

Replication :  that  the  cattle  at  the  said  time  when  &c., 
wrongfully  and  without  the  cause  alleged  were  destroying 
&c.,  without  this,  that  the  defendant  drove  them  from  the 
said  part  of  the  common  to  the  said  other  part  of  the  com* 
mon.     Conclusion  to  the  country  and  issue  thereon. 

At  the  trial  before  Coleridge  J.,  at  the  Brecon  summer 
assizes,  1838,  the  whole  contest  was,  whether  the  place  in 
the  Drym  Common,  where  the  plaintiff's  cattle  were  de- 
pasturing when  they  were  seized,  was  in  the  parish  of 
Cadoxton,  in  Glamorganshire,  which  was  the  case  for  the 
plaintiff,  or  in  Ystrad  Gunllais,  which  was  the  case  for  the 
defendant,  and  involved  an  issue  as  to  the  boundary  line  of 
the  two  counties,  as  well  as  of  the  manors  of  Neath  Ultra 
and  Killy  Bebill,  on  the  one  hand,  and  of  the  manor  of 
Brecon  on  the  other.  It  was  admitted  that,  wheresoever 
the  boundary  line  was  to  be  drawn  in  this  direction,  the 
boundaries  of  the  counties,  parishes  and  manors,  on  either 
side  were,  at  all  events,  conterminous  on  this  part  of  the 

VOL.  II.  T  T 
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1839.  common.  At  the  Hereford  summer  assizes^  1854^  tin  action 
on  the  case  came  on  for  trial,  at  the  suit  of  one  Gething, 
against  the  present  plaintiff,  for  disturbance  of  Gething's 
common  by  digging  a  ditch.  The  plea  was  not  guilty,  and 
the  question  raised  by  the  pleadings  in  that  action  was 
similar  to  the  question  in  the  present,  viz.  whether  the  ditch, 
which  was  cut  on  the  same  Drym  Common,  was  in  the 
county  of  Brecon  or  of  Glamorgan.  A  verdict  was  taken 
for  the  plaintiff  by  consent,  and  the  action  was  referred  by 
order  of  Nisi  Prius,  w)iich  empowered  the  arbitrator  to 
enter  the  verdict  ultimately  as  he  should  think  fit,  to  fix  the 
boundaries  and  to  order  stones  to  be  put  down  for  the  pur- 
pose of  defining  such  boundaries.  The  arbitrator  awarded 
that  the  verdict  should  be  entered  for  the  defendant  (the 
present  plaintiff),  and  also  directed  in  what  manner  the 
boundaries  were  to  be  marked  out.  For  the  plaintiff,  after 
it  had  been  shewn  what  the  substantial  question  was  in  the 
former  action,  ah  examined  copy  of  the  record  was  pro- 
duced as  evidence  of  reputation  as  to  the  boundaries  of 
the  manors;  and  the  award  and  order  of  reference  were 
then  produced  for  the  same  purpose,  and  also  as  explana- 
tory of  the  verdict.  The  learned  judge  allowed  the  record 
to  be  given  in  evidence,  but  excluded  the  order  of  reference 
and  award.  On  the  part  of  the  defendant  a  presentment, 
made  In  1666,  by  the  homage  of  the  manor  of  Brecon,  was 
produced  from  Brecon  Castle.  It  was  ib  the  form  of  a 
book,  and  consisted  of  several  sheets;  it  commenced  with 
an  account  of  the  manor  court  of  Brecon,  and  then  set  out 
the  boundaries  of  the  manor,  which  comprehends  Ystrad 
Gunllais  and  many  other  parishes ;  it  then  gave,  alphabeti- 
cally, the  names  of  the  above  parishes,  with  the  names  of  the 
tenants  of  the  manor  in  each  parish,  and  the  rehts  paid  by 
them  respectively;  but  nothing  appeared  in  this  part  of  the 
book  relative  to  the  subject  of  boundaries.  Two  or  three 
sheets  of  the  concluding  part  of  the  presentment,  in  which  the 
parish  of  Ystrad  Gunllais  should  have  appeared,  according 
to  the  order  of  alphabetical  arrangement^  had  been  cut  off. 
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but  under  what  circumstances  did  not  appear.  The  recep-  t839. 
tion  of  this  document  was  objected  to  on  the  ground  that 
it  had  been  mutilated,  and  that  in  the  part  of  it  that  was 
not  forthcoming  there  might  have  been  some  memorandum 
inconsistent  with  the  statement  of  boundaries  in  the  pre- 
vious part  of  it^  and  hostile  to  the  defendant's  case — as,  for 
instance,  that  some  of  the  tenants  who  might  be  set  down 
as  resident  iti  the  parish  of  Ystrad  Gunllais,  denied  that 
they  were  tenants  of  the  manor  of  Brecon.  The  learned 
judge  overruled  the  objection,  and  the  verdict  passed  for 
the  defendant. 

J.  Evans,  in  the  Easter  term  following  (a),  moved  for  a 
new  trial,  on  the  ground  that  the  award  and  reference  had 
been  improperly  excluded,  and  the  presentment  improperly 
admitted  (&). 

The  award  was  admissible  in  evidence.  It  cannot  be 
denied  that,  on  a  question  as  to  any  public  right,  a  verdict, 
though  not  between  the  same  parties,  is  evidence  of  repu- 
tation. The  record  was  received,  and  the  award  should 
have  been  received  also,  for  it  was  part  of  the  record,  and 
the  act  of  the  arbitrator  in  directing  the  verdict  was  equi- 
valent to  the  finding  of  the  jury;  Zee  v.  Lingard{c),  and 
per  Le  Blanc  J.  in  Bonner  v.  Charlton  (d).  The  award,  in 
addition  to  the  evidence  already  given  for  that  purpose,  would 
have  shewn  that  the  question  in  the  former  action  was  the 
same  as  in  the  present,  and  that  the  locus  in  quo  had  been 
adjudged  to  be  in  Cadoxton :  the  award  was,  in  fact,  a  special 
verdict,  which  is  evidence  of  reputation;  Bull.  N.  P.  233. 
In  Layboum  v.  Crisp  (e),  where  it  was  held  that  a  decree 
of  a  court  of  equity,  in  a  cause  between  third  parties,  was 

(a)  April  ^2,  before  Lord  Den-  was  against  evidence,  but  neither 

manC,J»,lAUledalefPattaon  and  of  the  latter  points  is  material  to 

Coleridge  Js«  notice. 

(6)    He   moved    also,   on    the  (c)  1  East,  401. 

ground  that  the  jury  had  been  mis-  ((/)  5  East,  139. 

directed,  and   that  their  verdict  (c)  4  M.  &  W.  320. 

T  T  2 
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18S9.  evidence  concerning  a  public  right.  Lord  Abwger  C.  B. 
observes, ''  Where  a  record  is  produced  to  prove  a  custom, 
and  there  is  no  direct  issue  on  the  custom,  the  constant 
practice  is  to  give  some  evidence  to  shew  that  the  custom 
was  really  in  question;**  this  award  would  have  shewn  what 
the  question  was  in  the  prior  action.  [Coleridge  i.  The 
evidence  of  the  witnesses  would  also  make  the  former  ver- 
dict intelligible;  would  it  therefore  be  receivable?  The 
tender  of  the  award  in  evidence  was  like  tendering  the  evi- 
dence of  witnesses;  the  award,  it  is  said,  would  have  shewn 
the  boundary  line,  but  that  line  was  only  evidence  of  the 
right  to  dig  the  trench  for  which  the  former  action  was 
brought.]  That  action  was  referred  for  the  very  purpose 
of  setting  out  the  boundaries,  and  it  would  be  of  little  use 
for  the  arbitrator  to  set  them  out  unless  his  award  might 
be  used  in  evidence.  [Littltdah i .  In  B^eed  y.Jackson(a), 
Lawrence  J.  puts  it  thus,  "  Reputation  would  have  been 
evidence  as  to  the  right  of  way  in  this  case ;  k  fortiori  there- 
fore the  finding  of  twelve  men  upon  their  oaths."  This 
award  is  merely  what  the  arbitrator  makes  the  jury  say.] 
The  jury  seldom  do  know  anything  themselves  of  the  facts; 
they  come  to  their  conclusion  from  the  evidence  of  others ; 
and  so  does  the  arbitrator.  [Coleridge  J.  In  Rogers  v. 
Wood  (6)  a  document,  purporting  to  be  a  decree  of  the 
Lord  High  Treasurer,  Chancellor  of  the  Exchequer,  the 
Attorney  and  Solicitor  General,  and  others,  was  held  to  be 
inadmissible  as  evidence  of  reputation,  because  they  did 
not  form  any  court  known  to  the  laws  of  this  country,  and 
had  no  knowledge  of  their  own  on  the  subject  of  their 
decision.] 

It  was  then  contended  that  the  presentment  was  inad- 
missible on  the  ground  taken  at  the  trial. 

Cur.  adv.  vuli. 

(a)  1  East,  S55.  ▼.  Taylor,  3  N.  &  P.  174,  and 

(6)  3  D.  &  Ad.  245.    See  Evans      BrUco  v.  Xuw/rx,  ib.  308. 
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Lord  Denman  C.  J.,  on  the  last  day  of  Easter  term,  1839. 
delivered  the  judgment  of  the  Court. — This  was  an  action 
of  replevin,  and  the  question  on  which  it  turned  was,  what 
is  the  true  boundary  of  the  counties  of  Glamorgan  and 
Brecon  near  the  spot  where  the  plaintiff's  cattle  were  dis- 
trained. The  verdict  was  for  the  defendant.  On  a  motion 
for  a  new  trial,  three  grounds  were  stated  by  the  counsel 
for  the  plaintiff,  on  which  the  Court  took  time  to  consider; 
another  ground,  as  to  misdirection,  having  been  disposed  of 
upon  the  argument.  The  grounds  were,  6rst,  that  an  award 
tendered  by  him  in  evidence  was  rejected  by  the  learned 
judge.  The  award  was  made  very  recently,  in  an  action  on 
the  case,  brought  by  a  person  alleging  himself  to  be  a  com- 
moner, for  digging  a  ditch,  which  the  present  plaintiff  as- 
serts to  be  the  true  boundary,  and  so  disturbing  the  right 
of  common.  The  plea  in  that  case  was  not  guilty,  and  the 
cause  was  referred  at  nisi  prius,  w*ith  power  to  the  arbitrator 
to  set  out  the  boundary,  which  should  be  proved  before 
him,  and  to  direct  which  way  the  verdict  should  be  finally 
entered.  He  directed  a  verdict  to  stand  for  the  plaintiff  (a), 
and  set  out  the  boundary,  as  he  conceived  it  to  be  proved, 
by  his  award.  That  award,  not  being  made  between  the 
same  parties  as  those  in  the  present  action,  could  not  be 
used  as  binding  upon  them,  but  was  offered  as  evidence 
of  reputation,  the  boundary  being  a  matter  of  general  and 
public  interest.  The  cases  of  Reed  v.  Jackson  (6)  and  Lay* 
bourn  v.  Crisp  (c),  and  others,  were  cited  to  shew  that  a 
verdict  on  such  matters,  although  between  strangers  to  the 
parties  on  the  record,  is  evidence  of  reputation ;  and  it  was 
contended  that  the  award  in  this  case  was  to  be  considered 
as  part  of  the  verdict,  and  admissible  on  the  same  grounds. 
We  cannot  agree  to  this  view  of  the  case.  The  authority 
of  an  arbitrator  is  entirely  derived  from  the  consent  of  the 
parties  to  the  reference  :  his  award  has  no  force  except  by 
reason  of  that  consent;  and  no  instance  can  be  found  in 

(a)  Tlie  plaintiar  in  this  action.        (c)  4  M.  &  Wi  3204 
(6)  1  East,  355. 
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1B39.  which  strangers  have  been  held  to  be  in  any  way  affected 
in  their  rights  by  an  award,  either  as  evidence  of  right  or  of 
reputation.  The  award  is  but  the  opinion-  of  the  arbitrator, 
formed  not  upon  his  own  knowledge,  as  declarations  used 
by  way  of  reputation  commonly  are,  but  upon  the  result  of 
evidence  laid  before  him,  most  probably  in  private,  and 
formed  also  post  litem  motam,  having  none  of  the  qualities 
upon  which  evidence  of  reputation  rests.  It  may  be  said 
that  the  verdict  of  a  juiy  is  equally  defective  in  such  quali* 
ties.  Whether  it  be  so  or  not,  it  is  sufficient  to  say  that  the 
admissibility  of  a  verdict  as  evidence  of  reputation  b  esta- 
blished by  too  many  authorities  to  be  now  questioned,  but 
that  the  principle  of  those  authorities  is  not  clear  enough  to 
embrace  an  award.  We  are  therefore  of  opinion  that  the 
learned  judge  was  perfectly  right  in  rejecting  the  award. 

The  second  ground  was,  that  a  presentment  found  in  the 
castle  of  Brecon  was  admitted  in  evidence,  although  a  con- 
siderable portion  of  the  parchment  on  which  it  was  written 
had  been  cut  off,  and  it  was  supposed  that  the  part  cut  off 
might  have  contained  something  adverse  to  the  interests  of 
the  party  producing  it.  We  are  of  opinion  that  no  sufficient 
ground  is  laid  for  supposing  anything  of  the  sort,  and,  inas- 
much as  that  part  of  the  presentment  which  related  to  the 
boundary  in  question  was  in  itself  perfect,  we  cannot  see 
any  reason  for  rejecting  this  document,  and  think  that  it 
was  properly  admitted.  [His  lordship  then  disposed  of  the 
motion  on  the  ground  that  the  verdict  was  against  evidence.] 
The  rule  for  a  new  trial  must  therefore  be  refused. 

Rule  refused. 
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Barry  v.  ArNAUD.  Saturday, 

June  22Hd. 
Special  Case.    This  was  an  action  on  the  case,  brought  By  3  &  4  IT.  4, 
by  a  merchant  of  London  against  the  defendant,  who  was  ^gjegt^'  ^^y 
the  collector  of  his  late  Majesty's  customs,  and  employed  appoint  com- 
in  the  duty  of  collector  by  the  order  and  with  the  con-  managing  and 

currence  of  the  commissioners  of  his  late  Majesty's  cus-  collecting  the 
,       ,  -_.  ,-  ^     ,  iA.,r  customs ;  by 

toms  for  the  port  of  Liverpool,  for  refusmg  on  the  otn  of  s.  6  these  com- 

August,  1836,  to  accept  from  the  plaintiff  the  sum  of  144/.  """sioners 

°      '  *^       ^  '^  ,     ,  may  appoint 

125.  Sd.,  the  same  then  being  (as  the  plaintiff  alleged)  the  persons  to  exe- 

full  amount  of  the  customs  duty  then  payable  upon  the  de-  tiesVf  i*he  se- 

livery  for  home  consumption  of  certain  foreign  goods,  to  wit,  veral  offices 

38,569ibs.  weight  of  unmanufactured  tobacco,  then  being  su^h  manage- 

the  property  of  the  plaintiff,  which  had  before  then  been  ^^^}  and  col- 
,  •  •  •      TT   •      1  »r.       ,  1  I         lection,  under 

brought  or  come  mto  the  United  Kingdom,  and  were  then  the  control  of 

deposited  in  certain  warehouses  at  Liverpool,  and  for  refus-  sfjnere^Tnd 

Rig  to  sign  a  bill  of  entry  of  the  said  tobacco  upon  the  due  by  sect.7  every 

payment  of  the  said  sum,  whereby  the  plaintiff  was  pre-  pf^edona^y 

vented  from  obtaining  the  delivery  of  the  said  tobacco  from  duty  or  service 

the  said  warehouse,  and  from  selling  and  disposing  thereof  the  officer  of 

to   great  advantage.     The  defendant  having  pleaded  not  j!'®  customs 

guilty,  and  issue  having  been  joined  thereon,  the  parties  or  service. 

The  defendant 
was  employed  under  the  above  act,  and  3  &  4  Will,  4,  c.  52,  s.  18;  his  duty  being  to 
collect  the  duty  on  any  goods  for  which  an  entry  should  be  tendered,  and  upon  payment 
of  the  duty  to  fien  a  bill  of  entry  as  a  receipt,  the  same  being  a  warrant  for  delivery  of 
the  i^oods  from  tne  proper  officer.  Held : — 1.  That  defendant,  as  such  collector,  filled 
a  ministerial  office ;  thai  be  was  a  substantive  officer  of  the  cmwn,  and  not  merely  the 
servant  of  the  commissioners.  2.  That  he  was  liable  in  case  for  refusing  to  sign  such 
bill  of  entry  for  a  person  who  had  tendered  the  duty  payable  on  his  goods. 

By  3  &  4  WilL  4,  c.  52,  a.  50,  *'  All  foreign  goods,  derelict,  jetsam,  flotsam,  and 
wreck,  brought  or  coming  into  the  United  Kingdom,"  are  subject  to  the  same  duties  as 
imported  goods  of  the  like  kind,  provided  "  that  all  such  goods,  as  cannot  be  sold  for  the 
aiDQUQC  of  duty  due  thereon,  shall  be  delivered  over  to  the  lord  of  the  manor  or  other 
person  entitled  to  receive  the  same,  and  shall  be  deemed  to  be  unenunierated  goods, 
and  be  charged  with  duty  accordingly.''  Held,  that  the  word  "  wreck"  was  not  to  be 
construed  in  the  limited  sense  of  goods  forfeited  for  want  of  due  claim  by  the  owner; 
and  that  foreign  goods,  which  after  they  had  been  imported  into  this  country,  ware- 
boosed  and  entered  for  exportation  to  Antwerp,  were  shipped  and  consigned* thither, 
and,  the  ship  having  gone  to  pieces  at  the  commencement  of  the  voyage,  were  thrown 
on  the  English  coast,  were  "  wreck"  within  the  meaning  of  the  clause,  although  claimed 
within  a  year  and  a  day  by  the  owner,  and  never  in  any  other  hands;  and  that,  as  they 
could  not  be  sold  for  the  amount  of  duty  payable  thereon,  they  were  also  within  the 
proviso,  and  not  liable  to  any  higher  doty  than  that  on  onenumerated  goods. 
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1839.  have  agreed  to  the  following  case : — In  or  about  March, 
1836,  the  tobacco  in  question,  amounting  to  d8,596lb8. 
weight,  having  been  (together  with  a  certain  other  quantity 
of  the  same  now  lost)  imported  into  Great  Britain  from  the 
place  of  its  growth,  and  warehoused  in  certain  warehouses 
at  Liverpool,  being  then  the  property  of  fT.  ^  G.  Browne 
&  Co.,  was  duly  entered  for  exportation  from  the  port  of 
Liverpool  by  Joseph  Johnstone,  consigned  to  J,  Partwell 
Pilgrim,  Esq,  at  Antwerp,  in  the  kingdom  of  Belgium,  and 
then  shipped  on  board  a  ship,  called  the  London  Packet, 
bound  for  Antwerp,  with  which  tobacco  the  said  ship  sailed 
on  the  said  intended  voyage,  but  shortly  after  leaving  Liver- 
pool viz.  on  or  about  the  29th  March,  the  said  ship,  after  she 
got  out  of  the  limits  of  the  port  of  Liverpool,  met  with  con- 
trary winds  and  bad  weather,  and  was  thereby  forced  and 
compelled  to  re-enter  the  limits  of  the  said  port,  when  and 
where  she  struck  on  certain  sands  in  the  Irish  sea,  within 
the  said  limits,  and  was  broken  to  pieces  and  became  a 
total  wreck,  and  all  persons  on  board  were  drowned,  but 
the  tobacco  in  question,  which  formed  part  of  the  ship's 
cargo,  was  saved,  that  is  to  say,  some  of  it  was  found  floating 
on  the  sea,  and  the  remainder  was  thrown  on  the  shore  of 
the  English  coast  by  the  sea,  and  was  conveyed  to  the  ware- 
house of  Mr.  Atherton,  the  lord  of  the  manor,  into  which 
the  said  tobacco  was  brought  or  came  as  aforesaid,  and  the 
tobacco  was  afterwards  conveyed  to  a  certain  warehouse  at 
Liverpool,  where  it  was  sold  on  the  12th  of  April,  18S6,  by 
the  order  of  Johnstone^  with  the  consent  of  the  proper  ojfi- 
cers  of  the  commissioners  in  that  behalf,  and  the  proceeds 
were  applied  first  to  the  payment  of  salvage  and  other  usual 
charges,  and  then  to  the  benefit  and  partial  relief  of  the  un- 
derwriters, who  had  insured  the  same  against  loss  by  peril  of 
the  sea,  and  the  plaintiff  being  the  highest  bidder  for  it 
became  the  purchaser  of  the  same.  Unmanufactured  to« 
bacco  was,  on  the  6th  of  August,  1836,  subject  to  a  duty  of 
customs  on  importation  into  the  United  Kingdom  of  3^  per 
lb.,  but  on  that  day  the  tobacco  in  question  had  by  the 
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absorption  of  the  sea  water  increased  in  weight  in  the  proper-  1839. 
tion  of  60  per  cent.  In  consequence  of  the  damage  it  had 
thereby  sustained,  under  the  circumstances  hereinbefore  de- 
tailed, it  could  not  be  sold  for  a  sum  amounting  to  Ss.  per  lb. 
on  its  then  weight,  and  was  not  in  fact  worth  more  than  a 
total  sum  of  289^/.  ISs.  6d.  By  3  &  4  Will.  4,  c.  52,  s.  50,  it 
is  enacted,  that  all  foreign  goods  derelict,  jetsam,  flotsam, 
and  wreck,  brought  or  coming  into  the  United  Kingdom,  or 
into  the  Isle  of  Man,  shall  at  all  times  be  subject  to  the 
same  duties  as  goods  of  the  like  kind  imported  into  the 
United  Kingdom  respectively  are  subject  to,  provided  that 
all  such  goods  as  cannot  be  sold  for  the  amount  of  duty 
due  thereon  shall  be  delivered  over  to  the  lord  of  the  manor, 
or  other  person  entitled  to  receive  the  same,  and  shall  be 
deemed  unenunierated  goods,  and  by  the  3  &  4  fVili,  4,  c. 
56,  schedule  "  Inwards,'*  unenumerated  goods  unmanufac- 
tured, are  subject  only  to  an  ad  valorem  duty  of  51.  for 
every  100/.  of  the  value. 

The  defendant  was,  at  the  time  of  the  tender  hereinafter 
mentioned,  the  collector  of  customs  for  the  port  of  Liver- 
pool, and  employed  in  the  duty  of  collector  by  the  order 
and  with  the  concurrence  of  the  commissioners  of  customs. 
His  duty  was  to  collect  the  proper  amount  of  duty  on  each 
article  for  which  an  entry  was  tendered,  and,  upon  such  duty 
being  paid,  to  sign  a  bill  of  entry  acknowledging  the  receipt, 
which  then  became  a  warrant  authorizing  the  delivery  of 
such  article  from  the  charge  of  the  proper  officers.  He  had 
not,  according  to  the  proper  course  of  his  office,  the  actual 
custody  of,  or  control  over,  the  articles  upon  which  the 
duty  was  payable,  nor  had  he  in  fact  the  actual  custody  or 
control  of  the  tobacco  in  question,  except  that  the  officers 
who  had  such  actual  custody  and  control  might  not  deliver 
the  article  to  the  owner  without  such  bill  of  entry  being  so 
signed. 

On  the  6th  August,  1836,  the  plaintiff  tendered  to  the 
defendant  the  sum  of  144/.  I2s.  Sd.,  as  and  for  the  customs 
duty  due  on  the  tobacco  on  its  being  entered  for  home  con- 


Aahaud. 
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1839.        sumption,  being  at  and  after  the  rate  of  5l.  for  evey  lOOL  of 
^''^^      the  value  of  the  tobacco,  and  tendered  to  the  defendant  the 
V.  uf  ual  bill  of  entry  for  the  signature  of  the  defendant,  with 

two  duplicates  of  the  bill  of  entry  duly  made  and  written, 
at  the  same  time  oflferipg  to  deliver  to  the  defendant  as 
many  more  duplicates  of  the  same  as  he  should  require, 
when  the  defendant  refused  to  accept  the  sum  of  144iL 
12s*  8d»  in  discharge  of  the  customs  duties  payable  in 
respect  of  the  tobacco,  and  also  refused  to  sign  the  bill 
of  entry  acknowledging  the  receipt,  without  which  signature 
the  officer  having  the  custody  of  the  tobacco  could  not  deli- 
ver it  to  the  plaintiff. 

The  questions  for  the  opinion  of  the  Court  are,  first. 
Whether  the  tender  was  sufficient?  and  if  so,  then,  se- 
condly. Whether  the  defendant  is  liable  to  this  action  under 
the  above  circumstances  ?  If  the  Court  shall  be  of  opinion 
in  the  affirmative  on  both  the  questions,  then  judgment  to 
be  entered  for  the  plaintiff  for  the  damages  laid  in  the  de- 
claration, to  secure  the  delivery  of  the  tobacco  to  the  plain* 
tiff  (on  payment  by  the  plaintiff  to  the  crown  of  the  said  sum 
of  144/.  12«.  Qd.),  and  also  to  secure  the  payment  of  costs 
and  of  such  further  sum  for  damages  as  shall  or  may  be 
awarded  to  the  plaintiff  by  an  arbitrator  to  whom  the  ques- 
tion of  such  damages  shall  be  referred.  But  if  the  Court 
shall  be  of  opinion  in  the  negative  on  either  question,  theo 
the  judgment  to  be  entered  for  the  defendant,  with  costs. 

Channeli  fo>  the  plaintiff  (^i).  The  first  question  to  be 
considered  in  this  case  is  whether  the  sum  tendered  by  the 
plaintiff,  and  which  was  5L  per  cent,  on  the  value  of  the 
tobacco,  was  the  sum  properly  payable  as  duty,  or  whether 
a  much  larger  sum,  after  the  rate  of  3$*  for  each  pound  of 
tobacco,  was  payable.  This  depends  upon  whether  this 
tobacco  was  not  within  3  &  4  WilL  A,  c.  52,  s.  50»  which 
enacts  that  **  all  foreign  goods  derelict,  jetsam,  flotsam  and 

(a)  la  Easter  term  (April  26)  before  Lord  Dcnman  C.  J.,  LUtMale 
Pattaon,  and  Coleridge  Js. 
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wreck,  brought  or  coming  into  the  United  Kingdom,  Sec.,        18S9. 
shall  be  subject  to  the  same  duties  as  goods  of  the  like  kind      ^^^^ 
imported  &c.,"  and  so  liable,  generally,  to  the  higher  rate  of  v. 

duty  above-mentioned,  but  exempted  from  it,  specially,  by  Aahaud. 
the  concluding  proviso  of  that  section,  which  says  '^  that 
all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due 
thereon,  shall  be  deemed  to  be  unenumerated  goods,  aqd  be 
liable"  to  the  lower  rate  of  duty  imposed  upon  such  goods 
at  the  close  of  the  schedule  *  Inwards,'  3  &  4  Will.  4,  c. 
56.  The  tobacco  in  question,  not  having  been  imported 
but  having  come  in  as  wreck,  falls  within  the  general  words 
of  the  former  part  of  the  above  clause ;  and  if  so,  as  it  could 
not  be  sold  for  the  amount  of  duty,  it  must  also  fall  within  the 
concluding  proviso  applicable  to  unenumerated  goods.  But 
it  will  be  said,  that  this  tobacco  W9|s  not  wreck,  and  therefore 
not  within  the  clause  at  all.  It  must  be  admitted  that  it 
was  not  wreck  in  the  limited  sense  of  the  term,  which  ap- 
plies only  to  goods  not  claimed  under  the  statute  of  West- 
minster 1st  (3  Edv).  1,  c.  4)  within  a  year  and  day,  and  there- 
fore forfeited  to  the  crown  or  its  grantee.  If  it  hi^d  been 
wreck  in  this  sense  the  plaintiff  must  fail,  as  he  could  have 
no  property  in  it.  It  was  formerly  supposed  that,  in  order 
to  prevent  the  forfeiture  of  goods  from  wreck,  some  man  or 
animal  must  have  escaped  alive  from  the  ship;  but  that 
doctrine,  as  appears  from  1  BL  Comm.  29^,  is  exploded, 
and  it  is  enough  if  within  a  year  and  day  proof  can  be  made 
of  the  property.  It  is  clear  that  the  word  ''  wreck"  has 
two  senses,  and  that  in  3  8i  4  WUL  4,  c.  5d,  s.  50,  it  is 
used  in  the  more  extended  sense  of  goods  cast  on  shore  from 
a  wrecked  vessel.  These  meanings  of  the  word  were  dis- 
cussed in  this  Court  in  the  Bailiffs  ofDumoich  v.  Sterry  (a), 
and  are  noticed  in  its  judgment : — "  We  are,  therefore,  of 
opinion  that  the  plaintiff  had  a  special  property  in,  and 
consequent  right  of  action  for  the  taking  of,  the  cask  in 
question ;  aud  that  it  was  wreck  within  the  meaning  of  that 
term  in  the  law,  so  as  to  entitle  the  grantee  to  seize  it, 

(a)  1  D.&Ad.831,845. 
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though  it  was  not '  wreck/  so  as  to  become  finally  his  abso- 
lute  property,  in  which  sense  that  word  is  used  in  some  of 
the  text  writers,  and  in  the  statute  of  Westminster  the 
First."  On  this  subject  a  passage  at  the  end  of  Consta" 
bie*s  case  (a), ''  wreck  is  estray  in  the  sea  coming  to  land/' 
£  Inst.  167 ;  Molloy  de  Jure  Marit.  B.  2,  c.  5,  ss.  6. 8,  &  9, 
and  Com.  Dig.  tit.  Wreck  may  be  referred  to.  It  appears 
from  6£  Geo.S^  c.  139,  s-  1>  that  doubts  existed  whether 
''  tobacco  derelict,  jetsam,  flotsam,  lagan,  or  wreck  brought 
or  coming  into  this  kingdom/'  was  subject  to  duties,  and 
the  same  duties  are  then  imposed  upon  it  as  if  it  had  been 
regularly  imported.  Express  words  being  necessary  to  im- 
pose a  duty,  it  would  be  strange  that  the  3  &  4  Will,  4,  c. 
52,  s.  50,  should  have  applied  itself  to  wreck  in  the  limited 
sense  only.  But  the  very  context,  "  derelict,  jetsam,  and 
flotsam,"  with  which  *^  wreck"  is  found,  shews  it  to  be  used 
in  the  larger  sense  of  unforfeited  goods,  and  as  distinguished 
from  goods  voluntarily  brought  to  the  country  by  the  act  of 
their  owner.  **  Derelict"  has  the  same  extended  significa- 
tion. Sir  Wm.  Scott  says,  in  the  case  of  the  Aquila  (6), 
"  this  is  a  case  of  a  ship  and  cargo  found  derelict  at  sea, 
and  certainly  it  is  a  case  of  legal  derelict ;  for  it  is  by  no 
means  necessary  to  constitute  derelict,  that  no  owner  should 
afterwards  appear."  Sect.  51  also  shews  that  ''wreck"  is 
not  confined  to  goods  forfeited  after  the  year  and  a  day,  for 
it  requires  any  person,  having  in  his  possession  '*  such 
goods"  as  mentioned  in  the  previous  section,  to  give  notice 
thereof,  and  then  either  he,  or  the  lord  of  the  manor,  if  he 
has  a  just  claim,  may  retain  the  goods  on  giving  security 
for  payment  of  the  duties  thereon  "  at  the  end  of  one  year 
and  one  day."  The  52  Geo.  3,  c.  ]59i  s.  2,  contained  a 
similar  provision,  and  wreck  seems  to  be  used  with  the  same 
latitude  in  1  &  2  Geo.  4,  c.  75,  s.  29,  for  it  speaks  of  the 
"  owners  of  wrecked  goods."  According  to  the  construe* 
tion  contended  for  on  the  other  side,  if  no  owner  of  the 


(a)  5  Rep.  108  b. 


(6)  1  Rob.  Adm.  Rep.  40. 


AFTER  TRINITY  TERM,  II  VICT.  639 

goods  had  appeared,  and  the  grantee  of  the  crown  had,  in  1889. 
consequence,  become  entitled,  be  would  have  to  pay  only 
the  lower  duty  on  them,  as  unenumerated  goods,  whereas  if 
the  owner,  who  ought  to  be  more  favoured,  prevents  *their 
forfeiture  by  claim  within  the  year  and  a  day,  he  has  on  the 
same  goods  to  pay  the  higher  duty. 

II.  If,  then,  the  right  amount  of  duty  was  tendered  to  the 
defendant,  he  is  liable  to  this  action  for  not  signing  the  bill 
of  entry.  The  3  &  4  WilL  4,  c.  62,  s.  18,  notices  the 
office  of  collector,  which  the  defendant  filled ;  by  that  sec- 
tion the  person  entering  goods  inwards  is  to  deliver  a 
bill  of  entry  to  the  collector  and  to  pay  the  duties,  and  the 
collector's  signature  to  the  bill  is  to  be  the  warrant  for  de- 
livering the  goods.  From  this,  and  from  the  description  of 
his  duties  in  the  special  case,  it  is  clear  that  a  duty  was  cast 
on  the  defendant,  as  a  ministerial  officer^  to  sign  the  entry, 
and  he  is  liable,  since  from  his  default  the  plaintiff  has  been 
prevented  from  obtaining  possession  of  his  goods :  Schinotii 
V.  Bumsted{a),  an  action  against  the  lottery  commissioners; 
Benning field  V.  Stratford {b)f  against  an  excise  collector; 
and  Rex  v.  The  Commissioners  of  Customs  (c),  in  which  this 
point  was  admitted. 

T.  F.EUis  contr^.  As  to  the  first  point :  This  is  an  attempt 
to  raise,  as  between  the  plaintiff  and  a  servant  of  the  crown, 
a  question  which  would  be  more  properly  determined  on 
petition  of  right  to  the  crown  itself.  No  servant  of  the  crown, 
merely  as  such,  undertakes  any  duty  which  makes  him  liable 
to  an  action  for  a  nonfeasance.  In  Gidley  v.  Lord  Pal" 
merston  (d)  it  was  held  that  no  action  lay  against  the  secre- 
tary at  war  for  a  clerk's  retired  allowance,  although  the 
defendant  had  received  the  money  applicable  to  such  allow- 
ance. Dallas  C.  J.  observes,  in  delivering  judgment  in  that 
case,  *^  With  reference  to  this  ground,  it  will  be  sufficient 

(a)  6  T.  R.  646.  (c)  5  A.  &  E.  381 ;  S.  C.  6  N. 

(6)  In  Q.  B.,  1821,  MS.,  cited  &  M.  828. 

from  tho  brief  of  Mr.  Denman,  one  (d)  3  B.  &  B.  875. 
of  the  coonsel  in  the  case. 
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18S9.  to  advert  to  a  class  of  casesi  too  Mrell  known  and  established 
to  be  more  particularly  mentioned,  and  which,  in  substance 
and  result,  have  established  that  an  action  will  not  lie  against 
it  |)ublic  agent  for  any  thihg  done  by  him  in  his  public  cha- 
racter or  employment,  though  alleged  to  be,  in  the  particular 
instance,  a  breach  of  such  employment,  and  constituting  a 
particular  and  personal  liability :  such  persons,  said  Lord 
Mansfield,  in  one  of  the  easea  cited  at  the  bar  (a),  are  not 
Understood  personally  to  contract;  and  in  the  same  case  it 
vras  observed  by  Mr.  Justice  JshurBi,  ^'  In  great  questions 
of  policy  we  cannot  argue  from  the  nature  of  private  agree- 
ments.'' To  this  rule  there  are  exceptions,  where  a  public 
servant  has  cast  upon  him  by  statute  certain  duties  of  so 
definite  a  nature  that  he  is  no  Idnger  considered  an  ordinary 
servant  of  the  crown,  but  a  statutable  functionary,  as  in 
ScMnotti  V.  Bufnsted{b),  and  in  Lacon  v.  Hooper  (c).  Now 
5  8t  4  Witt.  4,  c.  52,  s.  1 8,  does  not,  it  is  to  be  observed,  enjoin 
the  collector  to  do  any  act  Whatever;  he  is  not  commanded 
to  sign  the  bill  of  entry,  but  **  such  bill  being  duly  sighed 
by  the  cbllector,''  is  to  be  the  warrant  for  the  delivery  of  the 
goods;  the  matters  therein  provided  are  by  way  of  regula- 
tion, and  are  merely  descriptive  of  the  routine  of  such  deli^ 
very,  but  are  not  mandatory  on  any  person.  By  3  &  4 
WilL  4,  c.  d7,  s.  2,  commissioners  are  appointed  to  collect 
thb  custom^  throughout  the  kingdom ;  the  commissioners, 
therefore,  are  the  collectors.  [Coleridge  J*  Do  you  contend 
that  the  collector  is  a  mere  agent  of  the  commissioners  of 
custbiiis  ?  Would  the  signature  of  one  of  the  commissioners 
satisfy  the  statute  ?]  Yes,  and  the  action  is  maintainable 
agaitist  them,  as  in  Lacon  v.  Hooper  (c),  if  at  all.  A  ser- 
vant is  not  liable  to  a  third  party  for  a  nonfeasslnce,  because 
he  owes  hinl  no  duty:  he  in  Hkble  for  a  misfeasance;  but 
that  is  as  ^  trespasser,  the  master's  authority  not  legalizing 
k  t^e8pass•  In  Lane  v.  Cotton  {d),  where  it  was  held  that 
the  postmaster-general  was  not  liable   for  the  loss  of  a 

(a)  Macheath  v.  Haldimand,  1  (c)  6  T.  R.  224. 

T.  R.  172.  (rf)  12  Mod.  472. 

(Jb)  6  T.  R.  646. 
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letter  containing  Exchequer  bills^  the  following  dictum  of  ^  1839. 
Holt  C.  J.y  though  he  was  in  a  minority  on  the  general 
question  in  the  cause,  was  not  disputed,  and  has  ever  since 
been  recognised  as  sound  law  (a):  **  His  neglect  is  onljr 
chargeable  on  his  master  or  principal,  for  a  servant  or  de- 
puty, quaienus  such,  cannot  be  charged  for  negligence,  but 
the  principal  only  shall  be  charged  for  it;  but,  for  a  misfea- 
sance, an  actioh  will  lie  against  a  servant  or  deputy,  but  not 
quatenus  a  servant  or  deputy,  but  as  a  wrong-doer."  How- 
tit  V.  Batt  (Jb)  is  ah  authority  on  the  same  point.  The  lia- 
bility of  the  defendant  to  this  proceeding  may  be  tried  by 
three  tests:  1.  If  he  is  liable  because  the  statute  has  im- 
posed upon  him  the  alleged  duty,  mandamus  would  lie,  In 
rt  Baron  de  Bode{c)\  but  Rex  v.  The  Commissioners  of 
Customs  (d)  shews  that  matidamus  would  not  lie.  The  red- 
soil  assigned  by  Littledale  J«,  id  the  case  last  cited,  is  this, 
"  The  defendants,"  he  says,  "  are  the  oflScers  of  the  crown. 
A  tnandanius  to  them,  in  this  case,  would  be  like  a  manda- 
mus to  the  crown,  which  we  cannot  grant:"  the  other  rea- 
sons for  refusitig  the  writ  appear  to  be  overruled  by  Rex  v. 
Payn  [e).  £•  The  collector  is  clearly  not  a  principal  within 
3  ft  4  Will,  4,  c.  52,  s.  2.  Suppose  a  difference  of  opinion 
between  him  and  the  commissioners  as  to  the  amount  of 
duty  i^ajrable  on  any  goods,  he  could  not  take  a  lower  duty 
than  the  Commissioners,  who  are  the  real  collectors,  should 
order  hini.  S.  If  the  crown  were  sued  by  way  of  |)etition 
of  rights  it  would  be  n6  answet  to  sliy  that  the  collector 
had  not  signed  the  entry,  atid  that  therefore  it  Was  that  the 
gockis  had  not  been  delivered,  for  the  reply  would  be  ob- 
vious, that  he  was  a  mere  servant,  and  that  hii  principals 
should  hate  commanded  him  to  Hign. 

11.  These  goods  Werie  not  "  wreck"  within  3  k  4  Will.  4, 
t.  68,  s.  50.  All  the  definitions  of  wreck,  as  in  Termes  de 
la  Leye,  and  in  2  Inst.  166,  where  Bracton  is  cited,  apply 

(a)  12  Mod.  488.  ((/)  5  A.  &  £.  381;  S,  C.  6  N. 

{&)  5  B.  &  Ad.  504;  5.  C.  2  N.  &  M.  828. 

&M.  S81.  (e)  6  A.ar  E.  392;  S.  C.  1  N. 

(c)  6  Dowl.  P.  C.  776,  792.  &  P.  524. 
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1839.  to  goods  of  which  the  owner  is  unknown.  In  2  Inst.  l67, 
also,  Bracion  is  again  cited,  ^*  Item  tempore  dicuntur  res  in 
nullius  bonis  esse,  ut  thesaurus.  Item  ubi  non  apparet 
dominus  rei,  sicut  est  de  wrecco  maris."  The  reason,  too, 
why  wreck  vests  in  the  crown  is  given  in  the  same  part  of 
the  £d  Inst.,  viz.  that  the  property  of  all  goods  must  be  in 
some  person,  and  that  where  no  subject  claims  any  property 
in  them,  a$  in  the  case  of  wreck,  they  must  belong  to  the 
crown.  According  to  this  authority,  therefore,  it  would  be 
incorrect  to  call  any  thing  wreck  where  the  owner  comes 
forward.  In  HamiUon  v.  Davii  (a),  the  law  on  this  subject 
was  much  considered,  and  throughout  the  argument  and 
judgment  in  that  case,  the  question  whether  goods  are 
wrecked,  and  whether  they  ^te  forfeited  as  wreck,  are  treated 
as  identical  questions.  In  Dunwich  v.  Sterry{b)^  the  plain- 
tiffs failed  to  shew  that  the  word  ''  wreck"  had  two  distinct 
meanings,  and  the  case  itself  proves  nothhig  more  than  that 
the  grantee  of  the  crown  has  an  initiatory  property  in  goods 
stranded,  subject  to  be  divested  if  the  owner  of  them  should 
appear ;  a  decision  which  agrees  equally  well  with  either 
the  one  sense  of  '*  wreck''  or  the  other,  and  cannot  therefore 
be  said  to  determine  which  is  the  right  sense.  In  5  Geo.  1, 
c.  1 1,  s.  13,  stranded  goods  are  expressly  distinguished  from 
«'  wrecked  goods,  or  jetsam,  flotsam  or  lagan,"  and  made 
subject  to  the  same  duties  as  imported  goods.  What  then 
are  goods  stranded  but  not  wrecked,  unless  such  goods  as 
are  cast  on  shore  but  saved  from  forfeiture  by  the  owner  of 
them  claiming  within  the  year  and  a  day?  The  6  Geo.  4, 
c.  107»  s.  47f  enacts  that  the  owner  or  salvor  of  any  property 
liable  to  duty,  and  saved  from  the  sea,  may  sell,  free  from 
duty,  sufficient  to  pay  salvage.  Section  48  of  the  same  sta- 
tute has  a  distinct  provision  as  to  derelict,  jetsam,  flotsam  and 
wreck,  and  its  language  is  inconsistent  with  the  notion  that 
there  could  be  a  known  owner  to  such  goods.  It  appears 
therefore  from  the  above  enactments,  that  there  are  certain 
goods  which  may  be  stranded  and  saved,  and  yet  are  not 

(a)  5  Burr.  S7S8.  (6)  1  B.  &  Ad.  831. 
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wreck.  So  the  principal  statute  in  this  case,  3  &  4  WilL  4, 
c.  52,  8*  49,  contains  a  similar  provision  for  the  sale  by  the 
salvor  of  goods  liable  to  the  payment  of  duly  saved  from 
sea.  The  50th  section,  therefore,  as  to  wreck,  must  apply 
to  goods  which  are  not  to  be  taken  as  saved,  but  as  goods 
of  which  the  owner  is  unknown.  By  that  section  the  com- 
missioners, if  any  question  arise  as  to  the  origin  of  such 
goods,  are  directed  to  determine  of  what  country  they  are 
the  growth :  does  this  appear  to  point  at  goods  of  which 
the  owner  is  known?  The  other  part  of  this  section, 
which  has  been  cited,  was  not  intended  to  lower  the  duties 
on  goods  damaged  by  the  sea,  for  that  is  provided  for  by 
sections  30  and  31.  Reliance  has  been  placed  on  sect.  51, 
which  allows  such  goods  as  are  the  subject  of  the  preceding 
section  to  be  retained,  on  giving  security  to  pay  the  duties 
thereon  at  the  end  of  a  year  and  a  day,  and  which  shews,  it 
is  said,  that  goods  *'  wrecked,"  in  the  limited  sense  of  the 
term,  are  not  intended.  But  the  whole  provision  excludes 
the  supposition  that  goods  of  which  the  owner  is  known 
are  intended.  Who  is  to  give  the  above-mentioned  security  ? 
The  lord  of  the  manor,  or  the  party  having  possession  i  The 
owner  is  not  mentioned  at  all.  The  owner  of  imported 
goods  may  warehouse  them  at  once,  under  3  &  4  WilL  4, 
c.  56,  8. 8;  and  by  3  &  4  WilL  4,  c.  57,  s.  14,  he  need  not 
pay  the  duties  until  the  expiration  of  three  years  from  the 
time  of  warehousing  them.  That  provision  will  extend  to 
the  goods  in  question,  how  then  can  they  be  brought  within 
another  provision,  which  presupposes  that  their  owner  is 
not  known?  The  object  of  3  &  4  WilL  4,  c.  52,  s.  50, 
appears  to  have  been  to  define  the  duty  payable  upon  goods 
not  intentionally  imported,  and  of  such  trifling  value  as  not 
to  be  followed  by  the  owner. 

III.  The  goods  in  question  were  not  "  brought,  or 
commg  into  the  United  Kingdom,"  within  3  &  4  WilL  At, 
c.  52,  s.  50;  they  were  entered  for  exportation  to  Antwerp, 
and  the  owner  must  have  entered  into  a  bond»  under  3  &  4 
Will.  4,  c.  57 f  s.  42,  so  to  export  them. 

VOL.  II.  u  u 
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1839.  ChanntU  in  reply.    I.  The  cases  cited  to  shew  that  no 

action  will  lie  against  the  defendant  were  chiefly  cases  of 
contract.  In  Schinotti  v.  Bumsted{a)  the  principle  is 
broadly  laid  down,  that  ministerial  oflicers  are  chargeable 
under  circumstances  like  the  present.  It  is  contended 
that  the  defendant  is  not  liable,  on  the  ground  that  he  is 
merely  a  servant  under  the  commissioners.  But  on  that 
ground  the  commissioners  themselves  might  claim  immunity, 
for  they  might  be  treated  as  servants  under  the  Trea- 
sury. By  the  3  &  4  Will.  4,  c.  52,  however,  the  duties  of 
the  controller  and  collector  are  clearly  marked  out.  They 
are  substantive  public  officers,  and,  if  neither  mandamus  nor 
action  lie  against  them,  they  must  goaltogether  unquestioned. 
The  passages  from  Bracton  and  all  the  other  authorities 
were  present  to  the  mind  of  Parke  J.  in  delivering  the  judg- 
ment of  the  Court  in  Dunwich  v.  SterTy{b\  yet  he  lays  it 
down  that ''  wreck"  has  two  distinct  senses.  The  5  Geo.  1, 
c.  1 1,  8. 13,  does  not  speak  of  stranded  goods,  but  of  goods 
saved  out  of  any  vessel  stranded  on  the  coasts  of  this  king- 
dom. It  appears  that  the  statute  of  Westminster  was  only 
declaratory  of  the  common  law,  for  in  that  very  statute  the 
year  and  a  day  is  referred  to.  It  is  said  that  sections  30 
and  31  of  3  &  4  WilL  4,  c.  5S,  make  allowance  for  a  dimi- 
nution of  duty  on  damaged  goods,  but  that  is  only  when  the 
voyage  is  completed,  and  the  damage  is  sustained  during 
the  voyage.  As  to  the  provision  respecting  the  duty  not 
being  payable  by  the  owner  for  three  years,  it  is  inapplica- 
ble, and  relates  solely  to  goods  imported  and  warehoused. 

II.  These  goods  were  warehoused  on  importation,  and 
the  owner  would  be  entitled  to  drawback  on  exportation. 
It  cannot  be  denied  that  they  were  goods  of  foreign  growth, 
and  that  they  were  goods  *^  coming  into  the  United  King- 
dom/' although  casually  and  not  by  the  agency  of  the  owner. 

Cur.  adv.  vult. 
(fl)  6  T.  R.  646,  (6)  1  B.  &  Ad.  83t. 


AFTER  TRINITY  TERM,  II  VICT.  645 

Lord  Drnman  C.  J.  now  delivered  the  judgment  of  1839. 
the  Court.  Two  points  were  made  in  this  case.  The  first 
in  importance  and  order  was  whether,  assuming  that  the 
plaintiff  had  tendered  the  proper  amount  of  duty,  any  action 
could  be  maintained  against  the  defendant  for  refusing  to 
accept  it,  and  sign  a  bill  of  entry,  whereby  the  plaintiff  was 
prevented  from  obtaining  the  delivery  of  the  tobacco  in 
question  and  selling  it  to  advantage;  and  we  are  of  opinion 
that  such  action  is  maintainable  although  no  malice  or  ill 
motive  is  imputed  to  the  defendant.  The  case  states  him  to 
be  the  collector  of  customs  at  Liverpool,  employed  as  such 
by  the  order  of  the  commissioners,  and  ''  that  his  duty  is  to 
collect  the  proper  amount  of  duty  on  each  article,  for  which 
an  entry  shall  be  tendered,  and,  upon  such  duty  being  paid, 
to  sign  a  bill  of  entiy  acknowledging  the  receipt,  which  then 
becomes  a  warrant  for  the  delivery  of  the  article  from  the 
charge  of  the  proper  officer."  By  3  &  4  WilL  4,  c.  5 1,  s.  2, 
her  Majesty  is  authorized  to  appoint  commissioners  for  the 
collection  and  management  of  the  customs;  by  sect.  6  the 
Treasury,  or  these  commissioners  under  the  authority  of  the 
Treasury,  may  "  appoint  proper  persons  to  execute  the 
duties  of  the  several  offices  necessary  to  the  due  manage- 
ment and  collection  of  the  customs  and  all  matters  con- 
nected therewith,  under  the  control  and  direction  of  the 
commissioners ;  and  by  sect.  7,  every  person,  employed  on 
any  duty  or  service  relating  to  the  customs  by  the  orders  or 
with  the  concurrence  of  the  commissioners,  shall  be  deemed 
to  be  the  officer  of  the  customs  for  that  duty  or  service.  < 
Taking  the  statement  in  the  case  and  these  clauses  to- 
gether, the  defendant  appears  to  be  not  merely  the  agent 
und  servant  of  the  commissioners,  but  to  be  himself  a  sub- 
stantive and  immediate  officer  of  the  crown,  and  he  is 
charged  with  the  execution  of  a  certain  limited  duty.  It  is 
true  that  in  the  performance  of  that  duty  he  is  subject  to 
the  control  of  the  commissioners ;  but  it  is  still  his  own 
duty,  not  theirs,  that  he  is  to  perform ;  the  acts  which  he 
does  are  his  own  acts,  not  theirs;  their  control  is  not  an 
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1839.        arbitrary  one,  but  limited  by  the  provisions  of  the  statute 
B\RRY        wherever  they  apply,  and  does  not  absolve  him  from  respon- 
V.  sibility  to  persons  affected  by  the  due  performance  or  neglect 

of  his  duties. 

The  nature  of  those  duties  is  next  to  be  considered,  and 
as  regards  the  present  question  they  are  plainly  and  merely 
ministerial ;  he  is,  according  to  the  statement,  to  collect  the 
proper  amount  of  duty,  and  sign  the  bill  of  entry.  This  is  not 
the  less  a  ministerial  duty,  because  in  some  instancesi  as  in 
the  present,  it  may  not  be  clear  upon  the  face  of  the  statute 
what  the  proper  amount  of  duty  may  be;  difficulties  both 
of  law  and  fact  arise  repeatedly  to  ministerial  functionaries 
such  as  the  sheriff,  in  the  discharge  of  his  duties,  but  these 
do  not  alter  their  nature. 

The  defendant  then  is  a  public  ministerial  officer,  and 
being  so  he  is  responsible,  for  neglect  of  his  duty,  to  anj 
individual  who  sustains  damage  by  such  neglect.  Schinatii 
V.  Bumsied  {a)  is  a  strong  authority  to  this  effect,  the  facta 
in  that  case  respecting  the  commissioners  of  the  lottery  tend* 
ing  much  more  to  raise  a  doubt  whether  the  defendants  had 
not  a  judicial  discretion  entrusted  to  them.  And  in  Lacon 
V.  Hooper  and  others  (6),  which  was  an  action  against  the 
Commissioners  of  Customs  for  not  making  a  certain  order 
for  the  payment  of  money,  to  which  the  plaintiff  claimed  to 
be  entitled  under  an  act  for  the  encouragement  of  the  South 
Sea  Whale  Fishery,  it  was  not  questioned  bu  that  even 
they  would  be  liable  to  the  action,  if  the  neglect  of  duty 
were  made  out. 

We  pass  therefore  on  to  the  second  question — Whether, 
under  the  circumstances  stated  in  the  case,  the  tobacco 
in  question  is  to  be  considered  wreck,  within  the  50th 
section  of  the  3  &  4  WiU.  4,  c.  52.  It  is  conceded  by  the 
plaintiff  that,  if  the  word  **  wreck"  in  that  clause  be  coo* 
fined  to  that  only  which  would  pass  to  the  crown  or  the 
crown's  grantee  under  the  prerogative  or  franchise  of  wreck, 
these  goods  do  not  fall  within  that  predicament ;  but  it  is 
contended  by  him  that  the  word  is  not  to  be  construed  in  so 

(a)  6  T.  R,  646.  (6)  6  T.  R,  884. 
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limited  a  sense ;  and  we  are  of  opinion  that,  according  to 
established  rules  of  construction,  it  ought  not  to  be  so  con- 
strued.  The  section  in  its  enacting  part  professes  to  ex- 
tend to  all  **  foreign  goods  derelict,  flotsam,  and  wreck 
brought  or  coming  into  the  United  Kingdom,"  and,  without 
reference  to  their  condition  or  value,  subjects  them  to  the 
same  duties  as  imported  goods  of  the  same  kind.  If  this 
section  had  stopped  here  it  would  have  been  difficult  to  say 
that  these  goods  were  imported  goods,  for  they  were  in  the 
act  of  exportation.  The  owners  had  done  nothing  except 
with  a  view  to  exportation.  Against  their  will,  by  the  violence 
of  the  storm,  they  were  separated  from  the  vessel  in  which 
they  were  placed,  and  from  the  charge  of  those  to  whose 
custody  they  were  entrusted,  and  either  cast  on  shore,  or, 
being  found  floating,  carried  thither.  If  imported,  by  whom 
could  they  have  been  said  to  have  been  imported  ?  But,  if 
not  imported,  were  they  liable  to  wo  duty  ?  Would  it  not 
then  have  been  reasonably  urged  that  they  fell  within  the 
very  words  and  intent  of  the  enactment,  and  became  subject 
as  wreck  to  the  same  duty  as  if  they  had  been  imported? 
If  so,  we  must  necessarily  apply  the  same  rule  of  construc- 
tion to  the  proviso  at  the  end  of  the  section  to  relieve  them, 
as  we  should  have  done  to  the  enacting  part  to  charge  them. 
The  word  ''  wreck"  no  doubt  in  both  parts  comprehends 
goods  which  strictly  and  technically  speaking  are  "  wreck," 
but,  as  it  is  capable  also  of  a  larger  sense,  and  as  in  both  parts 
the  object  of  the  section  can  only  be  fully  obtained  by  giving 
it  that  larger  sense,  we  ought  so  to  understand  it.  We 
are  additionally  led  to  this  by  considering  that  the  term 
of  contrast  to  the  word  wreck  is  not  goods  unforfeited,  or 
goods  whereof  the  owner  is  known,  but  goods  imported, 
as  if  the  distinction  present  to  the  minds  of  those  who 
framed  it,  was  not  between  goods  subject  and  goods  not 
subject  to  a  franchise,  but  between  goods  arriving  in  the 
regular  course  of  importation  and  those  coming  by  the 
casualties  of  the  seas  and  storms,  and  accordingly  by  the 
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proviso  they  are  to  be  delivered  over  to  the  lord  of  the 
manor,  or  (using  the  most  general  vi^ords), ''  other  persons 
entitled  to  receive  them.*' 

Upon  both  grounds,  therefore,  we  think  the  plaintiff  en- 
titled to  maintain  the  action  and  to  our  judgment,  according 
to  the  terms  provided  in  the  special  case. 


Judgment  for  the  plaintiff. 


K 


Friday, 
June  21. 
A  company 
empowered  by 
statute  to 
make  a  rail- 
way from  Lon- 
don to  Nor- 
wich and  Yar- 
mouth, pass- 
ing througfi 
Colchester, 
and  required 


The  Queen  v.  The  Eastern  Counties  Railway 
Company. 

Sir  J.  CAMPBELL  A.  G.  in  Easter  term  last,  (the  6th 

May)  obtained  a  rule   to  shew  cause  why  a  mandamus 

should  not  issue  to  the  above  Company  commanding  them 

to  proceed  to  make  and  complete  a  railway  from  London 

to  Norwich  and  Yarmouth,  passing  by  Romford,  Chelms* 

ford,  Colchester,  and  Ipswich,  according  to  the  provisions 

of  6  &  7  WilL  4,  c.  cvi.  (local  and  personal)  intituled  ^  An 

to  set  out  any    ^^i  f^f  makinir  a  Railway  from  London  to  Norwich  and 

deviatinns  o  ^ 

from  the  par-    Yarmouth,  by  Romford,  Chelmsford,  Colchester  and  Ips* 

purbefore       wich,  to  be  called  "  The  Eastern  Counties  Railway,"  and 

the  27th  July,  of  1  &  2  Vict.  c.  Ixxxi.  (local  and  personal),  intituled,  '^  An 

make  their        ^^^  ^^  amend  and  enlarge  the  Powers  and  Provisions  of 

compulsory       the  Act  relating  to  the  Eastern  Counties  Railway."  and  es- 

fiurchases  of  .  ,,  .     ,   ^  i       ,.  ^  t  •  i      •■ 

and  before       pecially  to  set  out  and  define   the  hne  of  the  said  railway 

m^had  "fJr  (P*''^ic"'"'y  ^^^  P*""^  thereof  lying  between  Colchester  and 

two  or  three  Norwich,  and  Norwich  and  Yarmouth)  deviating  from  the 

ceeded^v^th  ^^^  '^'^  down  on  the  plans  in  the  said  last-mentioned  act 

great  activity  in  that  behalf  referred  to,  and  to  proceed  to  purchase  the 

the  Hne  ^Ifar  '^^^^  necessary  to  the  making  and  completing  the  said  rail- 

ns  Colchester, 

baton  May  the  6tb,  1839,  bad  not  commenced  proceedings  for  carrving  on  the  line  below 
Colchester.  This  course  was  approved  of  by  the  shareholders  at  fai^,  and  the  fiinds  of 
the  Company  were  nearly  exhausted,  but  it  appearing  doubtful  whether  the  Company 
had  any  bcma  fide  intention  of  completing  the  entire  line,  this  Court,  at  the  instance  of 
a  small  propoition  of  shareholders  and  of  a  few  landholders  on  the  line,  made  abaolotia 
a  rule  for  a  mandamus  to  the  Company  to  set  out  their  deviations,  and  make  their  pur- 
chases below  Colchester. 
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way,  and  lying  between  ^Colchester  and  Norwich,  and  Nor-        i8S9. 

wich  and  Yarmouth  aforesaid^  pursuant  to  the  said  several    J^^^^^C^ 

'^  The  Queen 

acts  of  parliament  in  that  behalf  contamed.  v. 

The  preamble  of  6  8c  7  Will.  4,  c.  cviii.  s.  1,  (local  and  '^'^^^J^;'/,^^;'' 
personal,  4tfa  July,  1836,)  recited  that  the  making  a  railway  Railway 
from  London  to  Norwich  and  Yarmouth,  passing  by  Rom- 
ford, Chelmsford,  Colchester,  and  Ipswich,  would  be  of 
great  public  advantage,  by  opening  an  additional  certain  and 
expeditious  communication  between  those  cities  and  towns 
and  the  intermediate  and  adjacent  towns  and  districts,  and 
also  by  fiicilitating  the  means  of  intercourse  between  the 
metropolis  and  the  eastern  districts  of  England,  and  that  the 
several  persons  thereinafter  mentioned  were  willing  at  their 
own  costs  and  charges  to  carry  the  undertaking  into  execu- 
tion. The  section  then  proceeded  to  incorporate  the  sub- 
scribers by  the  name  of  the  *'  Eastern  Counties  Railway 
Company,"  for  the  purpose  of  making  and  maintaining  the 
said  railway,  with  power  to  take  lands  for  the  use  of  the  on* 
dertaking. 

By  sections  3  and  5  the  Company  were  empowered  to  raise 
1,600, 000/.  for  the  purpose  of  making  the  railway,  and 
otherwise  carrying  the  act  into  execution.  Section  6  em- 
powered them  to  make  the  railway  according  to  the  line 
delineated  in  the  parliamentary  plan,  commencing  at  Shore* 
ditch,  London,  and  terminating  at  Norwich  and  Yarmouth. 

By  sections  .74  and  55  the  lands  to  be  taken  for  the  rail- 
way were  not  to  exceed,  in  general,  twenty-two  yards  in 
breadth,  with  a  power  to  deviate  from  the  plan  to  the  ex- 
tent of  one  hundred  yards,  limited  to  ten  yards  in  passing 
through  any  town. 

Sections  J  SO  and  131,  provided  for  the  holding  of  general 
meetings,  and  special  general  meetings  to  be  called  by  the 
directors  on  the  requisition  of  twenty  shareholders. 

Section  144  empowered  the  directors  to  superintend  all 
the  affairs  of  the  Company,  and  do  all  acts  whatsoever  for 
carrying  into  effect  the  purposes  of  the  act,  and  for  the  ma- 
nagement of  the  affairs  of  the  Company. 
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By  section  220  the  whole  capital  was  to  be  subscribed 
for,  before  the  compulsory  powers,  given  to  the  Company 
for  taking  land,  could  be  put  in  force. 

By  section  222,  if  the  land,  which  they  were  empowered 
to  take^  were  not  purchased  within  two  years,  their  coropul* 
sory  powers  of  taking  land  were  to  cease. 

By  section  223,  if  the  railway  should  not  be  completed 
within  seven  years,  all  the  powers,  authorities  and  privileges 
given  by  the  act  were  to  cease,  except  as  to  so  much  of 
the  railway  as  should  be  then  completed. 

By  sections  246  and  252  the  Company,  if  the  sum  sub* 
scribed  for  should  be  insuiGcient,  were  authorized  to  raise 
533,333/.  by  mortgage  or  by  way  of  augmentation  of  their 
capital  stock. 

By  section  254,  if  the  railway,  or  any  part  thereof,  should 
at  any  time  thereafter  be  abandoned,  or,  after  the  same  should 
have  been  completed,  should  for  the  space  of  three  years  cease 
to  be  used  as  a  railway,  then  the  lands  authorized  to  be  taken 
by  the  Company,  over  which  the  railway,  or  part  of  it  so 
abandoned,  should  pass,  were  to  revert  to  the  owners  for 
the  time  being  of  the  adjoining  lands  in  equal  moieties. 

By  1  &  2  Vict.  c.  isxxi.  s.  2,  (local  and  personal,  27th 
July,  1838,)  the  time  limited  by  the  prior  act  for  the  com* 
pukory  purchase  of  land  was  extended  for  the  further  term 
of  two  years,  to  be  computed  from  the  expiration  of  the 
period  limited  by  the  prior  act ;  provided  that,  after  the  ex- 
piration of  one  year  from  the  passing  of  the  new  act,  it  should 
not  be  lawful  for  the  Company  to  deviate  the  centre  line  of 
the  railway,  as  laid  down  in  the  parliamentary  plan,  unless 
the  Company  should,  at  the  expiration  of  the  said  period^ 
have  set  out  and  defined  their  line  of  deviation. 

The  rule  was  obtained  on  the  affidavits  of  eleven  pers(Mi8) 
shareholders  in  the  Company  and  owners  of  lands  over  which 
the  railway  was  to  pass  according  to  the  parliamentary  plan, 
who  stated  that,  at  the  formation  of  the  Company,  the 
prospect  of  an  entire  line  from  London  to  Yarmouth  had 
always  been  held  out  to  persons  whose  support  to  the  un« 
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deitakiDg  was  sought,  and  that  the  deponents  had  been 
induced  to  support  it  on  account  of  the  advantages  to  be 
expected  from  such  entire  line  of  communication.    That  v. 

600,000/.  of  the  capital  had  been  paid  up,  and  that,  though  Couktibs 
active  operations  were  going  on  for  completion  of  the  line  Ra«.wat 
from  LfOndon  to  Colchester,  no  steps  had  been  taken  for 
some  time  past  for  setting  out  the  line  of  railway  or  for 
purchasing  any  land  below  Colchester.  That  deviations 
would  be  necessary  in  the  lower  part  of  the  line,  and  that 
this  had  been  admitted  by  the  engineer  for  the  Company, 
and  that  if  all  possible  dispatch  were  employed  there  would 
hardly  be  time  to  define  such  deviations  within  the  period 
limited  by  the  legislature,  viz.  the  27th  July  ensuing.  That 
it  was  believed  to  be  the  Company's  intention  not  to  carry 
the  line  beyond  Colchester;  that  the  directors  bad  been 
applied  to  on  the  subject,  and  declined  to  give  any  assurance 
of  their  intention  to  complete  the  line. 

The  affidavits  of  the  chairman  and  engineer  of  the  Com- 
pany stated  in  answer  that  no  deviations  would  be  necessary, 
though  in  some  few  places  they  might  be  expedient,  and 
that  the  engineer  had  never  said  that  such  deviations  would 
be  necessary.     That  the  directors  had  considered  it  best  for 
the  interests  of  the  Company  to  make  the  line  continuous 
from  London  to  the  interior  of  the  districts,  through  which 
the  railway  is  intended  to  pass,  finishing  and  opening  portion 
by  portion ;  that,  in  furtherance  of  this  plan,  all  the  land 
requisite  between  London  and  Colchester  had  been  agreed 
for,  but  it  was  admitted  that  scarcely  any  land  at  all  had 
been  agreed  for  below  Colchester.      That  at  half-yearly 
meetings  of  the  Company  the  shareholders  had  expressed 
their  approval  of  the  conduct  of  the  directors  in  the  appro^ 
priation  of  the  whole  of  their  first  available  means  to  the 
execution  of  that  portion  of  the  line  between  London  and 
Colchester,  inasmuch  as  when  executed  it  would  yield  the 
larger  amount  of  revenue.    That  without  raising  further 
sums  the  Company  would  not  be  able  to  complete  the  rail- 
way ;  that  the  total  number  of  shares  subscribed  for  and 
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held  by  persons  resideDt  in  Norfolk  and  Suflfolk  were  only 
b6&9  and  that  such  shares  when  fuHj  paid  up  would  only 
amount  to  13|050/.;  that  out  of  the  eleven  deponents  in 
support  of  the  new  rule,  four  were  shareholders,  holding  in 
all  138  shares,  and  the  remaining  seven  immediately  con* 
nected  with  Norfolk  and  Suflfolk ;  that  about  40,000  shares 
were  held  by  persons  residing  in  Lancashire,  and  that  it 
was  believed  that  the  holders  of  such  shares,  and  of  almost 
all  the  other  shares,  approved  of  the  course  pursued  by  the 
directors. 


Sir  F.  Pollockt  Alexander  and  Juitin  shewed  cause  (a). 
This  Court  will  not  issue  a  mandamus  to  compel  the  Com* 
pany  to  complete  their  railway.  The  acts  of  parliament, 
by  which  the  Company  are  constituted,  authorise,  indeed, 
but  do  not  render  it  compulsory  upon  them  to  complete  it; 
they  might  have  abandoned  the  whole  project  immediately 
after  the  passing  of  their  original  act.  That  act  itself  (sect. 
223)  contemplates  the  very  case  of  the  non-execution  of 
either  the  whole  or  part  of  tlie  undertaking ;  and,  in  section 
254,  provides  that,  if  it  is  abandoned,  the  lands  taken  are  to 
revert  to  the  adjoining  owners.  The  parties  applying  to  the 
Court  have  no  specific  right  which  warrants  the  issuing  of 
a  mandamus.  In  Rex  v.  2'he  Birmingham  Canal  Naviga^ 
iion  {b)  it  appeared  that  commissioners  were  empowered  to 
make  a  canal  from  a  place  called  New  Hall  Ring,  Birming- 
ham^  and  from  such  other  places  near  the  town  as  might 
be  found  convenient*  The  commissioners  had  begun  a  cut 
to  another  part  of  the  town,  and  had  declared  their  intention 
to  make  no  canal  to  or  from  New  HaH  Ring.  A  rule 
which  had  been  obtained  for  a  mandamus  to  the  Company 
to  complete  the  navigation  by  making  a  cut  to  New  Hall 
Ring,  was  discharged.  Lord  Mansfield  C.  J.  saying,  **  the 
act  imports  only  an  authority  to  the  proprietors,  not  a  com>- 
mand.     They  may  direct  or  suspend  the  whole  work,  a 


(a)  June  the  10th,  before  Lord 
DenffiOYi,  C.  J.  Uttkdaie,  F<Ute^ 


son  and  Williams  Js. 
(b)  2  W.  Bl.  708. 
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fortiori  any  part  of  it."    Out  of  the  numerous  applications        1889. 
for  mandamus  to  public  bodies,  as  in  Lee  v.  Milner{a)f  ^^^ 

Rex  V.  Bank  of  England  (fi),  Bex  v.  London  Assurance  Comr  «. 

pany  (c),  Rex  v.  Th€  Benchers  of  Lincoln's  Inn  (d),  Rex  ▼.  '^  co^t«Er 
The  Inhabitants  of  Cumberworth  {e).  Rex  v.  The  Inhabitants  Rmvwat 
of  Edge  Lane  (f),  no  case  has  arisen  which  can  be  applied 
as  an  authori|y  for  the  present  rule.  By  section  144  of  the 
original  act  the  directors  have  full  power  to  manage  the 
affairs  of  the  Company,  and  shareholders  have  no  right  to 
interfere  with  their  management,  except  by  requiring  them 
to  call  a  special  general  meeting,  under  sect.  131.  It  ap- 
pears plainly  that  the  majority  of  the  shareholders  entirely 
approve  of  the  course  pursued  by  the  directors,  and  the 
very,  small  minority  constituting  the  applicants  for  this  rule 
must  be  bound  by  the  will  of  the  majority.  This  Court 
will  not  control  the  discretion  vested  by  the  legislature  in 
the  directors.  It  is  a  good  return  to  a  mandamus  to  admit 
a  fellow  of  a  college,  that  the  college  was  subject  to  the 
orders  of  a  visitor  Rex  v.  Ahop  (g).  Rex  v.  Paddington  Fes- 
lry(A)  and  Rex  v.  Wilts  and  Berks  Canal  Navigation  (i) 
otay  also  be  referred  to  on  this  point.  If  the  circumstances 
of  this  particular  case,  as  disclosed  in  the  affidavits,  are  con- 
sidered,  it  will  be  found  that  the  directors  have  exercised 
their  discretion  properly.  Their  funds,  it  appears,  are  in- 
sufficient for  the  completion  of  their  whole  line ;  they  have, 
therefore,  prudently  applied  them  to  the  completion  of  the 
Ime  between  London  and  Colchester,  as  being  the  most 
productive  part  of  the  line,  for  the  purpose  of  providing 
funds  to  finish  the  remainder.  The  affidavits  in  support  of 
this  rule  lay  stress  on  the  circumstance  that  the  Company 
have  not  set  out  the  necessary  deviations  between  Colches- 
ter and  Yarmouth.    The  answer  is  that  the  en^neer  states 

(«)  2  M.  &  W.  824.  &  E.  731 ;  5.  C.  1  N.  &  P.  197. 

(b)  2  B.  &  Aid.  620.  (/)  6  N.  &  M.  81. 

(c)  5  B.  &  Aid.  899;  S.  C.  1  (g)  2  Show.  170. 
D.  &  R.  510.  (A)  9  B.  &  C.  456. 

(rf)  4  B.  &  C.  855;  5.C.  7  D.  {i)  3  A.  &  E.  477;  S.  C.  5  N. 

&  R.  351.  &  M.  344. 

(e)  SB. &  Ad.  108;  and  4  A. 
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1839.        that  no  deviations  are  necessary.    Besides,  the  time  for 
setting  out  such  deviations  will  not  expire  before  the  27th 
«/         July,  18d9>*and  the  Company  cannot  be  called  upon  now. 
''^uiiTiM*   '^^  ^**"®  answer  may  be  given  to  the  coroplabt  that  the 
Railway      Company  has  not  made  the  necessary  purchases  of  land  be- 
low  Colchester;   the   time  allowed  for  such  compulsory 
purchases  does  uot  expire  before  the  27th  July,  ]840»  and 
for  purchases  by  arrangement  is  extended  for  a  much  longer 
period. 

Sir  J.  Campbell  A.  G.,  Cresswell,  Kelfyf  and  (yMaltejf, 
contrd.  The  general  principles  laid  down  by  Lord  JEHdon 
C.  in  Blahemore  v.  Glamorgamhire  Canal  tiavigaiian  (a), 
apply  to  the  present  case,  and  warrant  the  interposition  of 
this  Court.  Rex  v.  Severn  and  Wye  Railway  Company  {b) 
also  is  a  general  authority  on  this  subject;  and  in  Rex  v. 
Cumberworth  (r)  the  observations  of  all  the  judges  of  this 
Court  are  applicable  to  shew  that  the  Company  in  this  case 
have  entered  into  one  entire  contract  with  the  public,  and 
that  the  powers  given  to  them  by  the  legislature  are  in 
respect  of  their  whole  undertaking.  The  legislature  has 
given  the  present  Company  no  power  to  make  a  railway 
from  London  to  Colchester;  and  the  Company  could  not 
justify  a  trespass  by  alleging  that  they  entered  on  lands 
for  the  purpose  of  making  such  a  line.  Suppose  that  there 
were  two  competing  lines  before  parliament,  one  to  Colches* 
ter  only,  and  the  other  on  to  Yarmouth,  and  that  the  CoU 
Chester  line,  being  preferable  in  other  respects,  succeeds  on 
the  promoters  of  it  undertaking  to  carry  on  their  line 
also  to  Yarmouth';  could  the  successful  line  be  allowed 
subsequently  to  stop  short  at  Colchester  i  A  person  having 
a  house  and  farm  in  Essex  may  have  supported  the  present 
Company's  bill,  although  his  property  would  be  injured  in 
the  first  instance  by  the  railway  passing  through  it,  on  the 
very  ground  that  he  would  be  compensated  in  the  end  by 
the  facilities  held  out  to  him  for  conveying  his  produce  to 

(a)  J  Mylne  &  K.  154.  (c)  1  N.  &  P.  197;  &  C.  4  A. 

lb)  SB.&Ald.646.  &R731. 
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Yarmouth.     It  is  said  that  this  application  to  compel  the        1839. 
Company  to  set  out  deviations  and  purchase  land  is  prema-    rvJ^X^^ 
ture,  because  their  time  for  doing  the  acts  required  has  not  9. 

expired ;  but,  if  made  after  that  time  had  expired,  the  appli-  "^l  ^AtTBtM 
cation  would  clearly  be  too  late,  for  this  Court  would  have  Railway 
uo  power  to  compel  the  performance  of  the  acts  required, 
unless  within  the  time  limited  by  the  legislature.  It  is  true 
that  sect.  144  gives  the  directors  power  to  control  the  share- 
holders, but  that  is  **  for  carrying  into  effect  the  purposes  of 
this  act,"  not  for  the  purpose  of  stopping  them.  And, 
even  if  the  directors  had  this  latter  power  as  against  the 
shareholders,  they  have  it  not  as  against  the  public.  Rex 
▼•  Birmingham  Canal  Navigation  (a)  has  been  relied  on, 
but  that  was  not  the  case  of  a  private  speculation,  for  the 
fulfilment  of  which  certain  individuals,  desirous  of  profit, 
bad  obtained  powers  from  the  legislature  on  stated  terms ; 
and  it  appears  also  that  the  commissioners  had  a  discre- 
tion to  make  a  cut  in  one  place  or  another  near  Birming- 
ham, **  as  may  be  found  convenient."  With  regard  to  the 
statement  that  the  Company's  funds  are  insufficient  for  their 
objects,  it  shews  that  they  have  imposed  on  the  legislature : 
the  same  excuse  was  offered  in  the  recent  case  of  the  South 
Ijtvel  Drainage  (&),  but  the  Court  would  not  listen  to  it. 
The  Company  are  empowered  to  borrow  money,  and,  if 
they  have  not  money  to  go  on  with,  they  must  get  it.  As 
to  the  fact,  whether  deviations  will  or  will  not  be  necessary, 
the  affidavits  are  conflicting,  but  the  improbability  is  very 
great  that  the  line  laid  before  parliament  can  be  exactly 
followed. 

Cur.  adv.  vuU. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court : — This  was  an  application  for  a  mandamus  to  do 
certain  acts  therein  specified:  aud  it  was  observed  on  both 
sides,  in  the  course  of  the  discussion,  and  we  think  with 

(a)  2  W.  Bl.  708.  (6)  Not  reported. 
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1839«        great  trutb|  that  the  questions  involved  in  it  are  of  much 
The  QuBBv     novelty,  and  of  at  least  equal  importance.     Because,  as  on 
V.  the  one  hand,  much  mischief  may  ensue,  if  this  Court 

CouKTiEs  should  improvidently  enjoin  the  performance  of  things  im* 
Railwat  practicable  or  improper;  so,  on  the  other,  is  there  no  higher 
duty  cast  upon  this  Court  than  to  exercise  a  vigilant  control 
over  persons  entrusted  with  large  and  extensive  powers  for 
public  purposes,  and  to  inforce,  within  reasonable  bounds, 
the  exercise  of  such  powers,  in  compliance  with  such  pur- 
poses, and  the  more  so,  as  we  are  not  aware  of  any  other 
efficient  remedy.  The  principles  upon  which  these  powers 
are  conferred  by  the  legislature  upon  undertakers  of  this 
description  are  now  so  fully  understood,  that  it  is  not 
needful  to  do  more  than  generally  to  refer  to  them.  They 
are  thus  laid  down  by  Lord  Eldotij  in  the  well  known  case 
of  Blakemore  v.  GUmorganthire  Canal  Company  (a) : — ^**  I 
apprehend  those  who  come  for  these  acts  to  parliament,  do, 
in  effect,  undertake  that  they  shall  do  and  submit  to  what- 
ever the  legislature  empowers  and  compels  them  to  do; 
and  that  they  shall  do  nothing  else ;  that  they  shall  do  and 
forbear  all  that  they  are  thereby  required  to  do  and  forbear, 
as  well  with  reference  to  the  interests  of  the  public,  as  to  the 
interest  of  individuals."  The  same  doctrine  was  acted  upon 
by  this  Court  in  its  fullest  extent  in  the  case  of  Rex  v. 
Cumberworth  (Jb).  It  remains  only  to  add,  that  these  cases 
and  principles  have  been  recently  recognized  by  the  Court 
of  Exchequer,  in  the  case  of  Lee  v.  Milner{c). 

The  reasons  also  which  regulate  the  practice  of  this 
Court,  in  regard  to  writs  of  mandamus,  are  very  -plain  and 
intelligible.  Its  interference  is  occasioned  by  inferior  courts 
or  persons  refusing  to  proceed  in  some  course  prescribed 
by  law ;  and  not  in  consequence  of  any  mbapprehension  or 
error  in  that  course,  provided  they  have  entered  upon  it. 
And,  accordingly,  if  it  had  appeared  that  the  Company  were 
substantially  complying  with  the  terms  of  their  undertaking, 

(a)  1  Myl.  &  K.  154.  (c)  2  M.  &  W.  824. 

(6)  3  B.  &  Ad.  108. 
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there  would  have  been  at  once  a  satisfactory  answer  to  the        1889. 
application.  ThTS^N 

Now  the  objects  and  purposes  for  which  this  Company  v. 

has  been  incorporated  and  empowered^  or,  in  the  words  of     Countiks 
the  passage  cited,  "  what  the  legislature  has  empowered      Railway 
and  compelled  them  to  do  and  to  submit  to/'  are  too  clear 
to  admit  of  any  doubt*    The  title  of  the  act  itself — '*  for 
making  a  Railway  from  London  to  Norwich  and  Yarmouth" 
— the  benefits  recited  in  the  preamble  as  likely  to  result 
from  opening  a  communication,  not  only  between  the  towns 
there  more  particulary  enumerated,  but  also  between  the 
metropolis  and  the  eastern  districts  of  the  kingdom,  from 
which  it  is  alleged  that  ''  great  public  advantage**  would 
result,  the  eastern  terminus  being  a  sea-port  of  greater  con- 
sequence than  any  in  those  eastern  districts,  together  with 
a  minute  description  of  the  whole  line,  and  a  particular 
enumeration  of  all  the  places  through  which  it  is  to  pass, 
precludes  all  question  on  this  matter.    We  consider  it  to  be 
equally  undeniable  that  to  carry  the  railroad  through  a  por- 
tion only  of  the  described  line,  such  as  a  third  or  a  half,  is  a 
nominal  and  not  a  real  compliance  with  the  meaning  of  the 
act  of  parliament.     We  are  aware  that  we  were  met,  in  this 
part  of  the  argument,  by  remarks  upon  the  diiGculty  or  im- 
possibility attending  the  execution  according  to  the  pre^ 
scribed  terms.     We  confess,  however,  that  we  should  have 
felt  more  impressed  by  observations  of  this  nature,  if  we 
bad  not  observed  in  the  preamble  of  the  act,  which  we 
Bittst  consider  to  have  been  proved,  that  certain  persons 
therein  named  (and  we  consider  the  obligation  as  extending 
to  their  successors,  who,  from  time  to  time,  may  constitute 
the  Company), ''  were  willing  at  their  own  costs  and  charges 
to  carry  the  said  undertaking  into  execution."    Such  diffi- 
culties, be  they  more  or  less,  should  have  been  duly  esti- 
mated before  the  undertakers  pledged  themselves  to  the 
execution  for  the  sake  of  obtaining  such  large  and  extensive 
powers  as,  most  certainly,  are  vested  in  them  for  the  pur- 
poses already  mentioned.     It  was  urged  also  that  the  time 
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18S0.        for  completing  the  work  is  not  yet  elapsed.    We  were  also 
,J^^  referred  to  parts  of  the  act  (and  particularly  to  the  clause 

V.  revesting  the  land,  taken  for  the  line,  in  the  proprietors  on 

TheEASTBRK  gj^^jj  gide),  as  indicating  that  the  non-completion  of  the 
Railway  work  was  obviously  within  the  contemplation  of  the  legisla^ 
ture.  We  thinks  however,  that  a  failure  of  the  enterprise 
upon  experiment  and  trial  (which  may  of  course  happen  to 
any  scheme,  however  plausible  or  promising),  is  widely  dif- 
ferent from  a  design  to  abandon  one  part  of  the  line,  and 
to  execute  another,  which  it  may  be  found  more  easy  and 
profitable  to  accomplish. 

We  now  come  to  consider  whether,  so  far  as  appears  to 
us,  there  be  a  bon&  fide  purpose  of  completing  the  work. 
And,  upon  this  part  of  the  case,  after  making  every  possible 
allowance  for  the  discretion  to  be  exercised  by  the  Com«> 
pany,  as  to  the  different  degrees  of  exertion  to  be  made  in 
different  parts  of  the  line,  it  is  impossible  not  to  be  forcibly 
struck  by  the  different  state  of  things  beyond  Colchester 
and  between  that  town  and  London.  Beyond  we  can  dis<- 
cover  no  activity,  whereas  between  London  and  Colchester 
we  are  given  to  understand  that  the  whole  line  is  in  a  state 
of  great  forwardness.  The  procuring  land  for  the  line  ia 
usually  we  believe,  as  reasonably  might  be  expected,  the 
first  step  in  these  cases ;  and  yet,  in  this  preliminary  mea- 
sure, the  preparation  beyond  Colchester  we  perceive  to  be 
comparatively  small  and  insignificant.  Moreover,  when  we 
consider  how  indispensable,  for  purposes  of  this  description^ 
is  the  compulsory  power  of  procuring  land,  (because,  without 
it,  the  obstinacy  or  caprice  of  a  single  individual  may  put  a 
stop  to  the  work  at  once,)  we  cannot  help  thinking  that  the 
answer  of  the  Company  to  a  request "  that  they  will  set  out 
and  defiue  their  line,  deviating  from  the  line  laid  down  in 
the  plans/'  (a  mere  precautionary  measure  to  secure  com- 
pulsory purchase)  ''  that  no  deviation  is  requisite,"  is  much 
more  consistent  with  a  determination  not  to  proceed,  than  a 
well  founded  belief,  that  the  original  plan  could  have  been 
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laid  down  with  such  perfect  accuracy;  as,  in  working,  to  re«  1830. 

quire  no  deviation  at  alK  'nTc^ 

Upon  the  whole,  without  coming  to  any  final  decision,  p. 

we  think  the  case  is  involved  in  sufficient  doubt  to  require  *'^  EAtTEiir 

a  return  to  the  mandamus,  and  that  the  writ  should  go  for  Railway 

that  purpose.  ^^'''•^*^' 

Rule  absolute. 


Sir  Thomas  Wilson,  Bart.,  v.  Hoarb  and  others  (a). 

Assumpsit,  by  the  lord  of  the  manor  of  Hampstead, 

for  3900/.  for  reasonable  fines  due  from  the  defendants  to  ^"  **^f^  ^" 

granted  bv 

the  plaintiff,  on  the  admission  of  the  defendants  into  certain  the  lord  of  a 

customary  tenements,  .parcel  of  the  manor,  according  to  the  SercVarity"*^ 

custom  of  the  manor.     Plea,  non  assumpsit.  trastees,  and 

At  the  trial  before  Lord  Denmaii  C.  J.,  at  the  Middlesex  Q\!iac»rj^  "^ 
sittings  after  Trinity  term,  1837,  the  following  facts  ap*  ,?'**"*r!r."i'^ 

peared : —  drop,  new 

The  plaintiff,  before  and  on  the  ISth  July,  1826,  was  ^"ilJJSSTrba 
and  still  is  lord  of  the  manor  of  Hampstead.   In  December,  saccessively 
169s,  during  the  minority  of  the  lord  of  the  manor,  his  tea*  Jhe^or^  ,u^. 
tamentary  guardian  granted  to  fourteen  persons  a  certain  ject  to  the  ap- 
portion of  waste  land,  to  hold  to  the  grantees,  their  heirs  ^tertn  ^  ^ 

and  assigns,  at  the  will  of  the  lord,  according  to  the  custom  Chancery  on 

.  pavineDt  of  a 

of  the  manor,  at  a  nominal  rent.     By  mdenture  of  the  same  reasonable  fiae 

date,  made  between  the  said  testamentary  guardian  of  the  ^^^  j^^* 

(a)  Decided  during  Trinity  term  the  former  case  of  Wilttm  v.  Hoarf,  ^^  ^j^^  admit- 
last  (May  S8).  See  tlie  report  of  2  R  &  Ad.  350.  ted  yearly  va- 
lue on  the  firsc 
life,  half  of  that  sum  on  the  second  life,  half  of  the  last  amount  on  the  third,  and  so  on 
in  a  descending  series : — Held,  that  a  fine  calculated  on  this  principle  was  a  reasonable 
fine,  and  that  it  was  not  competent  to  the  defendant  to  shew  ibat  it  nould  be  unrea- 
sonable, from  the  lord's  privilege  of  naming  the  lives,  and  the  probability,  for  that 
reason,  and  on  account  of  the  necessity  of  charity  trustees  being  persons  of  mature  age, 
that  the  lives  would  fall  more  frequently  than  if  they  were  nominated  by  the  trustees. 

Qiitfre,  whether  the  fine  ought  to  be  reduced  on  the  ground  that  the  renewal  was  to 
be  not  on  the  dropping  of  nine  specified  lives,  but  on  the  dropping  of  nine  out  of  four- 
teen specified  lives,  and  would  therefore  occur  sooner. 

YOL.  II.  X  X 
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one  part  and  the  said  grantees  of  the  other  part,  it  was  de- 
clared and  agreed  that  the  grantees  should  stand  seised  of 
the  said  premises  for  the  sole  use  and  beneBt  of  the  poor  of 
the  parish  of  Hampstead  successively  for  ever.  In  a  Chan- 
cery suit,  instituted  in  17£9  by  the  Attomey-General,  on 
the  relation  of  certain  persons  on  behalf  of  themselves  and 
others,  inhabitants  and  poor  of  the  parish,  to  which  suit 
the  lord  of  the  manor  and  the  then  charity  trustees  were 
parties,  it  was  decreed  that  the  charity  trust  should  be  esta- 
blished, and  the  premises  be  held  according  to  the  terms  of 
the  trust  deed,  on  payment  to  the  lord  of  a  reasonable  fine 
upon  surrender  and  admittance,  according  to  the  custom  of 
the  manor;  and  eleven  of  the  trustees  being,tben  dead,  and 
two  others  declining  to  act,  it  was  ordered  that  the  lord 
should,  with  the  approbation  of  a  master  in  Chancery,  no- 
minate thirteen  others,  being  copyhold  tenants  of  the  manor 
and  inhabitants  of  the  parish,  to  complete  the  full  number 
of  fourteen  trustees,  and  that  the  three  surviving  trustees 
should  surrender  the  premises  to  the  use  of  the  remaining 
trustee,  who  was  willing  to  act,  and  to  the  thirteen  new 
trustees  and  their  heirs,  on  the  trusts  of  the  deed  of  I698, 
and  that  the  lord  should  admit  them  on  payment  of  a  rea- 
sonable fine ;  and  that,  whenever  at  any  time  thereafter  the 
number  of  trustees*  should  be  reduced  to  five,  then  the  lord 
for  the  time  being  should,  with  the  approbation  of  a  master 
in  Chancery,  nominate  nine  others,  qualified  as  aforesaid,  to 
make  up  the  full  number,  and  that  the  lord  should  admit 
them  on  paying  a  reasonable  fine.  In  1826  twelve  of  the 
trustees  were  dead  and  the  remaining  two  had  resigned; 
and  the  defendants,  fourteen  in  number,  were,  with  the 
sanction  of  a  master  in  Chancery,  nominated  by  the  lord, 
and  duly  admitted. 

The  fine,  payment  of  which  had  been  demanded  and 
refused,  was  assessed  on  the  following  principles.  In  18^6 
the  premises  were  agreed  to  be  of  the  yearly  value  of  lOOO/. 
Since  the  original  grant  other  grants  had  been  made  by  dis- 
tinct copies  of  court  roll,  but  it  was  agreed  that  one  fine 
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should  be  assessed  for  all  the  tenements.  Two  years'  value 
was  taken  for  the  first  life«  half  that  sum  for  the  second  life, 
half  of  the  last  sum  for  the  third  life,  and  so  on,  in  a  de- 
creasing series  through  the  fourteen  lives,  halving  on  each 
succeeding  life  the  sum  taken  on  the  preceding.  The  fine 
so  assessed  would  amount  to  about  39991',  but  a  deduction 
of  99'.  had  been  made  from  this  sum,  in  conformity  with 
the  judgment  of  the  Exchequer  Chamber  in  a  former  pro- 
ceeding between  these  parties  (a),  because  the  estate  was 
not  absolutely  for  nine  given  lives*  but  for  the  nine  which 
should  first  drop  out  of  fourteen.  From  the  evidence  of  an 
actuary  it  appeared  that  38/.  and  a  fraction  would  have 
been  a  sufficient  deduction  on  this  account,  assuming  that 
diere  would  always  be  a  renewal  when  the  number  of  trus- 
tees should  be  reduced  to  five,  that  no  fine  would  be  taken 
on  the  re-admission  of  the  five  old  trustees,  but  that  the  as- 
sessment would  begin  with  6£/.  10s.,  the  sum  to  be  taken 
for  the  sixth  in  the  series.  The  following  were  the  ages  of 
the  several  trustees  at  the  time  of  their  admission  in  1826, 
I,  57,  59,  52,  54,  42,  60,  34,  43,  60,  64, 37,  36,  and 
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30.  Evidence  was  given  to  shew  that  by  the  custom  of  the 
manor  two  years*  improved  value  was  the  fine  payable  on  a 
smgle  life,  and  that,  where  more  than  one  life  had  been  ad- 
mitted, the  fine,  on  some  copyholds  within  the  manor,  had 
been  assessed  on  the  principle  of  the  present  fine,  and,  on 
others,  on  the  principle  of  taking  a  half  fine  for  the  second 
life,  a  third  of  it  for  the  third  life,  and  so  on^  always  taking 
an  aliquot  part  of  the  original  sum  on  each  successive 
life  (6).  The  following  were  the  latest  fines  which  had 
been  paid  for  this  estate,  from  time  to  time,  previously  to 
the  admission  of  the  present  defendants : — 

l6th  May,  1743,  on  the  admission  of  eleven  new 
with  three  old  trustees 150 

16th  May,  1763,  on  tiie  admission  of  nine  new 
\i4th  five  old  trustees 151 


(o)  See  this  referred  to,  posty  in 
the  judgment  of  the  present  case. 

X  X  2 


(b)  See  WUion  v.  Hoare,  2  B. 
&  Ad.  350. 
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19th  July,  1783,  on  the  adnusBion  of  twelve  new 
with  two  old  trustees 450 

2nd  March,  1801,  on  the  admission  of  ten  new 
with  four  old  trustees 579 

The  property  bad  origbally  been  waste,  but  bad  since 
been  built  upon,  and  had  progressively  improved  in  value 
since  the  time  of  the  grant ;  but  no  new  building  had  been 
erected  on  the  property  between  1801  (when  the  last  fine 
was  paid)  and  IS26,  when  the  present  defendants  were  ad* 
mitted.  In  order  to  prove  that  the  trustees  were  in  fault 
for  not  renewing  when  the  lives  were  reduced  to  five — that 
a  proper  deduction  had  been  made  from  the  fine — and  that 
it  was  reasonable,  inasmuch  as  no  fine  would  ever  be  taken 
on  the  re-admission  of  the  five  remaining  trustees  if  the 
renewal  were  made  in  time,-*it  was  attempted  to  shew  that 
no  fine  was  taken  within  the  manor  on  the  re-admission  of 
a  joint  tenant.  .  But  the  instances  adduced  for  this  porpose 
were  cases  of  husband  and  wife;  as  where  ^.y  who  had 
paid  a  fine  on  admission,  afterwards  surrendered  in  order  to 
create  an  interest  for  his  wife,  no  fresh  fine  was  taken  for 
the  re-admission  of  A*,  and  the  fine  paid  for  the  admission 
of  his  wife  was  the  half  of  that  originally  paid  by  A*  It 
appeared  from  the  evidence  of  an  actuary  that,  if  the  interest 
on  one  life,  of  thirty  years  of  age,  were  worth  2000/.,  the 
addition  of  any  number  of  lives  of  the  same  age  would  not 
enhance  the  value  beyond  3000/.,  and  that  the  interest  on 
fourteen  lives  when  reduced  to  five  was  not,  by  five  or  six 
years,  of  the  value  of  an  interest  on  nine  lives  absolute ;  and, 
if  2000/.  was  a  reasonable  fine  on  a  single  life  of  thirty, 
that,  with  reference  to  the  circumstances  of  this  particular 
case  and  on  the  assumption  that  a  renewal  would  take 
place  when  the  lives  were  reduced  to  five,  the  whole  fine 
should  not  be  more  than  2111/.  This  evidence  was  ob- 
jected to  by  the  plaintiff. 

His  lordship  left  four  questions  to  the  jury.  I.  Was  it 
the  custom  of  this  manor  to  pay  an  arbitrary  fine  on  a  grant 
of  copyhold  of  inheritance  ?     Ans.  Yes.     2.  Was  there  any 
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custom  for  calculating  the  amount  of  fine  payable  by  joint        1839. 

tenants?     Ans.  No.    3.  Was  there  a  custom  for  a  former      'TT^^'^ 
,    .       .         .   •  .1-1       Wilson 

tenant,  i/vho  is  re-admitted  as  jomt  tenant,  to  be  admitted  «. 

without  the  payment  of  any  fine?     Ans.  No.     4.  Was  the    ^5^*j"^„ 

fine  reasonable  iu  fact  according  to  the  circumstances  of 

the  case?    Ans.  No. 

His  lordship  then  directed  a  verdict  for  the  defendants, 
but  resenred  leave,  by  consent,  to  move  to  enter  the  verdict 
for  the  plaintiflT,  if  the  Court  should  be  of  opinion  that  the 
affirmative  finding  on  the  first  and  the  negative  on  the  second 
question,  entitled  him,  as  a  matter  of  law,  so  to  enter  the 
verdict 

D.  PoUockj  in  the  following  Michaelmas  term,  obtained  a 
rule  nisi  accordingly » and  also  for  a  new  trial,  on  the  ground 
that  the  evidence  objected  to  ought  not  to  have  been  re- 
ceived, and  that  the  findiag  of  the  jury  on  the  third  and 
fourth  points  was  against  evidence. 

Sir  J,  Campbell  A. G.,  R.V.  Richards  and  Carey  shewed 
cause  (a).  The  plaintifi^  has  no  right  to  enter  the  verdict 
for  himself  unless  he  shews  that  he  is  entitled  to  the  whole 
3900/.  claimed ;  he  cannot  recover  on  the  quantum  meruit. 
To  shew  that  be  is  entitled  to  this  sum,  he  must  establish 
it  to  be  a  reasonable  fine:  but  the  jury  liave  found  that  it  is 
excessive.  The  jury  answered  the  first  question  in  his  fa- 
vour, viz.  that  by  the  custom  of  this  manor  an  arbitrary  fine, 
which  is  now  always  understood  to  mean  a  fine  of  not  more 
than  two  years'  improved  value,  is  payable  on  admission  to 
a  copyhold  of  inheritance ;  but  they  negatived  any  custom 
for  calculating  the  fine  payable  on  the  admission  of  joint 
tenants.  The  plaintiiF  therefore  must  contend  that  he  is 
entitled,  as  a  pure  matter  of  law,  independently  of  custom 
and  reasonableness,  to  the  fine  claimed. 

The  jury  could  have  come  to  no  other  conclusion  than 
that  there  was  no  custom  to  calculate  the  fine  on  the  prin« 

(a)  In  Easter  term  (May  1),  bePore  Lord  Denman  C.  J.,  Lillledale^ 
Pattetott  and  Coleridge  Ja. 
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1839.  ciples  contended  for  by  the  plaintiff,  for  it  appears  that  ia 
some  cases  the  practice,  on  the  adnaisssion  of  joint  tenants 
to  other  estates  within  the  manor,  has  been  to  take  on  each 
succeeding  life  an  aliqoot  portion  of  the  original  snm;  and 
the  plaintiff  has  already  sued  these  very  defendants  for  a 
fine  calculated  on  that  principle  (a).  And  the  fines  which 
have  been  paid  on  former  admissions  to  the  estate  of  which 
the  defendants  are  trustees,  shew  that  the  principle  on 
which  he  now  relies  has  no  foundation.  In  1763,  151/.  was 
the  fine  paid  on  the  admission  of  nine  new  trustees:  in  1785 
450/.  was  paid  on  the  admission  of  twelve  new  trustees. 
Now  it  is  clear,  if  ou  each  successive  life  half  of  the  sum  is 
to  be  taken  that  was  paid  on  the  preceding  life,  or,  in  other 
words,  if  on  each  additional  life  double  the  sum  is  to  be 
given  that  would  be  payable  on  the  life  next  below  it  in  the 
series,  that  instead  of  450/.  a  much  larger  sum  would  have 
been  payable  on  twelve  lives,  ascending  in  geometrical  pro- 
gression from  the  sum  of  151/.,  taken  on  nine  lives  b  1763, 
as  302/.  for  the  tenth  life,  604/.  for  the  eleventh,  1208/.  for 
the  twelfth, — amounting  to  an  aggregate  sum  of  2265/. 
The  same  inconsistency  with  the  proposed  principle  of  cal* 
culation  is  shewn  by  other  entries  in  the  court  rolls.  The 
highest  fine  ever  taken  was  579/*,  in  1801,  on  an  admission 
of  ten  new  trustees. 

There  being  then  no  custom  in  the  present  case,  is  there 
any  rule  of  law  which  entitles  the  plaintiff  to  the  fine  now 
demanded  ?  Even  if  there  were  any  general  rule  of  law,  to 
support  the  plaintiff's  principle  of  calculation  in  the  case 
of  joint  tenants,  it  cannot  apply  to  the  present  case,  where 
the  lives  are  nominated  by  the  lord  out  of  a  particular  class 
of  persons,  being  copyholders  and  resident  within  the  manor, 
and  being  of  a  competent  age  to  discharge  the  duties  of 
charity  trustees,  and  where  the  lord  is  entitled  to  a  further 
fine  on  the  dropping  of  the  worst  lives  out  of  the  number, 
whether  by  death  or  resignation.  It  is  unnecessaiy  to  refer 
to  the  cases  establishing  that  the  admission  of  the  tenant 

(a)  See  WiUon  v.  Hoare,  2  &  &  Ad.  350. 
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for  Ufe  18  the  admission  of  the  remainder^man.  In  Doe  d, 
WkUbread  ▼.  Jenney  (a),  it  was  held  that  a  remainder-man 
coming  into  possession  on  the  deadi  of  tenant  for  life  was 
bound  to  be  admitted  and  pay  a  fine,  but  that  was  by  the 
custom  of  the  particular  manor;  accordingly  in  Phypen  v. 
Ebum  {b\  where  there  was  no  such  custom^  it  was  held 
that  the  lord  was  entitled  to  no  fine  from  the  remainder- 
man, and  The  Dean  of  Ely  v.  Caldeeot  (c)  is  another  au- 
thority for  the  same  point.  If  that  rule  prevails  with  regard 
to  tenants  who  take  successively,  i  fortiori,  it  applies  to  joint 
tenants  who  constitute  but  one  tenant.  There  seem  to  be 
no  authorities  on  the  amount  of  fine  payable  by  joint  tenants 
on  admission ;  in  The  Earl  of  Bath  v.  Abney  {d),  the  sub- 
ject is  only  incidentally  mentioned,  for  the  question  was  whe- 
ther any  fine  at  all  was  payable  by  the  executor  of  a  termor, 
and  not  whether  its  amount  was  properly  calculated.  In 
that  case  there  was  a  special  custom  to  take  one  and  a  half 
year's  value  for  one  life,  two  and  a  quarter  year's  value  for 
two  lives,  and  for  three  lives  half  as  much  more.  In  Rex 
▼.  The  Lord  of  the  Manor  of  Bonsall  (e),  this  Court  was  of 
opinion  that  coparceners  were  entitled  to  be  admitted  as 
one  heir,  and  on  payment  of  the  fees  payable  by  a  single 
heir,  and  made  absolute  a  rule  for  a  mandamus  to  admit 
them.  With  regard  to  the  opinion  of  this  Court,  expressed 
after  a  former  trial  of  this  case  (/),  that  the  fine  assessed 
according  to  the  principle  now  contended  for  by  the  plain- 
tiif  was  proper,  the  opinion  was  unnecessary  on  the  deci- 
sion, and  was  pronounced  by  the  Exchequer  Chamber  (g) 
to  be  erroneous,  on  the  ground  that  a  deduction  was  to  be 
made  at  all  events  in  respect  of  the  tenure  being  not  for  nine 
lives  absolute,  but  for  nine  out  of  fourteen.  As  the  plain- 
tiff consents  to  a  deduction  on  that  ground,  the  objection 


(a)  5  East,  592. 

(b)  3Bing.N.C.250. 
(e)  8Bmg.439. 

id)  1  Burr.  206. 

(e)3B.&C.173;iS.C.4D.&R. 
825. 


(/)  WUson  V .  Hoare,  2  B.  &  Ad. 
350;  and  see  the  history  of  this 
case  stated  poit  in  the  judgUMDt^ 

(g)  Not  reported,  see  the  judg- 
ment post. 


Wilson 

HoABa 
aud  others. 
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which  prevailed  in  llie  Court  of  Exchequer  Chaunber  is  now 
removed,  but  it  is  not  to  be  inferred  that  there  was  no  other 
objection  to  the  fine,  in  the  opinion  of  that  Court,  for  it  was 
unnecessary  so  to  argue  the  case.  It  was  enough  to  rdy 
on  one  objection  which  proved  fatal ;  no  use  therefore  can 
be  made  by  the  plaintiff  of  that  decision.  There  can  be  no 
rule  of  law  by  which  the  plaintiff  can  demand  more  than 
the  full  fine  on  one  lite,  together  with  such  additional  com- 
pensation as  the  additional  value,  if  any,  of  an  estate  held 
for  the  nine  worst  lives  out  of  fourteen,  under  all  the  cir- 
cumstances of  this  case^  may  be  thought  to  entitle  him  to. 

The  third  question  left  to  the  jury  was,  whether  there 
was  any  custom  for  a  former  tenant,  who  is  re-admitted,  to 
pay  no  fine.  The  jury  negatived  such  a  custom.  On  the 
dropping,  therefore,  of  nine  lives  out  of  these  fourteen,  and 
on  a  re-admission  of  the  five  remaining  trustees  aa  joint 
tenants  with  those  who  may  be  newly  admitted,  there  is  no 
custom  to  restrain  the  lord  from  assessing  a  fine  on  the  re- 
admission  of  the  old  trustees  as  well  as  on  the  admission  of 
new  trustees,  and  commencing  with  20001.  on  the  first  of 
the  fourteen,  as  in  the  present  instance.  It  was  contended 
at  the  trial  (and  the  deduction  was  calculated  on  that  foot- 
ing), that  the  lord  in  such  a  case  would  take  no  fine  on 
re-admitting  the  old  trustees,  but  that  the  fine  would  com* 
mence  on  the  sixth  life,  with  62/.  10s.,  being  the  sixth  term 
in  the  series.  But,  if  the  present  claim  is  allowed,  there  is 
neither  any  rule  of  law  nor  any  special  custom  so  to  limit 
any  future  claim.  The  only  cases  in  support  of  such  a 
custom  in  the  manor  were  cases  of  husband  and  wife,  who 
are  not  joint  tenants. 

Lastly,  it  was  correctly  left  to  the  jury  to  say  whether 
the  fine  was  reasonable,  and  they  have  come  to  a  right 
conclusion  with  regard  to  the  peculiar  circumstances  of  this 
estate,  which  excludes  the  possibility  of  applying  to  it  ftny 
definite  rule  of  law.  In  Jackman  v.  Hoddesdon  {a)  ii  is 
said  ''  a  wilful  refusal  to  pay  a  fine  is  a  forfeiture,  if  the  fine 
(a)  Cro.  £lis.95]. 
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demanded  by  the  lord  be  reasonable^  where  the  fine  is  arbi-  1B39. 
trable  at  his  will,  and  the  jury  is  to  try  whether  it  be  reason-  Wilsi>» 
able  or  not."  What  rule  of  law  could  be  applied  to  a  case  .  v. 
like  the  present?  The  lord  does  not  necessarily  appoint  ^^  others. 
new  trustees  as  soon  as  there  are  nine  vacancies,  and  indeed 
it  18  his  interest  not  to  do  so,  as  is  shewn  by  this  very  case. 
[Lord  Denman  C.  J.  Would  it  not  be  the  duty  of  the  trus- 
tees to  apply  to  him,  and  could  he  take  advantage  of  his 
own  wrong,  if  he  did  not  put  in  fresh  lives  at  their  request?] 
It  is  for  the  lord  to  ascertain  whether  he  has  a  tenant,  and 
to  nominate  the  new  lives,  and  if  he  has  been  guilty  of 
laches  in  not  completing  the  number  of  trustees  at  the  time 
when  they  were  reduced  to  five,  he  has  no  right  to  a  larger 
fine  than  would  have  been  then  payable.  The  entries,  too, 
of  the  fines  paid  on  former  admissions  make  it  probable 
that  he  never  did  receive  any  larger  fine  than  he  would 
have  had,  if  vacancies  had  been  filled  up  as  soon  as  they 
amounted  to  nine,  for  the  amount  of  fine  has  been  pro- 
gressively increasing  from  the  first,  which  the  increasing 
value  of  the  property  will  account  for,  and  it  has  not  varied 
according  to  the  number  of  trustees  admitted. 

They  then  contended  that  according  to  the  facts  of  the 
case,  viz.  that  the  trustees  were  nominated  by  the  lord,  &c* 
that  the  finding  of  the  jury  that  the  fine  was  excessive  ought 
not  to  be  disturbed. 

D.  Pollock  and  Scrhen  contri.  The  judgments  of  Xh\$ 
Court  and  of  the  Exchequer  Chamber  together  furnish  a 
rule  for  assessing  this  fine,  except  as  to  the  quantum  of 
deduction  to  be  made  in  respect  of  the  lives  nominated  not 
being  nine  specified  lives,  but  nine  out  of  fourteen.  Every 
other  point  in  this  case  has  been  disposed  of  by  the  two 
Courts.  [Several  passages  were  then  read  from  a  MS.  re- 
port of  the  case  in  the  Exchequer  Chamber,  shewing  tliat  the 
quantum  of  deduction  on  the  ground  above  mentioned  was 
considered  both  by  the  Court  and  the  counsel  to  be  the  only 
remaining  point.  LUtiedale  J.  Even  if  it  be  admitted  that 
the  fine  is  rightly  calculated  to  some  extent,  still  the  ques- 
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tion  arises,  according  to  the  decree  of  the  0>iirt  of  Chan- 
eery,  is  it  not  the  duty  of  the  lord  to  renew  as  soon  as  the 
lives  are  reduced  to  five,  and  whether  therefore,  unde^  the 
present  circumstances,  he  can  take  advantage  of  his  own 
default  and  charge  a  fine  on  all  the  fourteen  lives?]  It 
seems  to  be  a  general  principle  of  copyhold  law  that  so  long 
as  one  tenant  remains  to  the  lord  he  cannot  compel  an  ad- 
mission by  seizing  the  estate,  [Lord  Denman  C.  J.  The 
original  grant  in  this  case  says  nothing  as  to  who  is  to  no- 
minate the  lives;  the  difficulty  is  created  by  the  decree  in 
Chancery.]  The  lord  cannot  be  supposed  to  be  cognisant 
of  the  state  of' the  trust,  the  trustees  may  be  dispersed  in 
different  parts  of  the  country ;  it  is  for  the  interests  of  the 
trust  to  pay  as  small  a  fine  as  possible,  and  it  is,  therefore, 
the  dutyNof  the  trustees  to  give  notice  to  the  lord  as  soon  as 
nine  lives  have  dropped*  But,  at  all  events,  this  point, 
with  all  the  other  circumstances  of  the  case,  was  before 
this  Court,  when  they  laid  down  the  rule  by  which  the  fine 
is  calculated  on  the  admission  of  all  the  fourteen  lives.  IPat'^ 
toon  J.  It  appears  from  the  report  of  that  case  to  have 
been  stated,  on  moving  for  the  rule,  that  the  object  was 
rather  to  obtain  the  opinion  of  the  Court  as  to  the  principle 
upon  which  the  fine  should  be  calculated  on  the  admission 
of  future  trustees,  than  to  succeed  in  that  action ;  still  it  may 
be  contended  that  what  we  have  done  was  extra-judicial. 
When  this  case  afterwards  came  before  me  at  nisi  prius  I 
acted  on  the  rule  laid  down  by  us,  thmking  it  decisive*  I 
was  asked  to  engraft  upon  it  the  allowance  to  be  made  on 
account  of  the  tenure  not  being  for  nine  specified  lives.  I 
should  have  thought  that  had  nothing  to  do  with  the  ques- 
tion; but,  of  course,  I  feel  bound  by  the  decision  of  the 
Exchequer  Chamber.]  Every  other  point  in  this  case  has 
been  clearly  decided  in  favour  of  the  plaintiff,  and  in  con- 
sequence of  the  decision  in  the  Exchequer  Chamber,  the 
plaintiff  has  made  an  allowance,  which  it  appears  is  three 
times  as  much  as  was  proper.  They  then  contended  that  evi- 
dence as  to  the  value  of  the  lives  in  the  case  should  not  have 
been  admitted;  that  whether  the  fine  was  reasonable  was  a 
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matter  of  law ;  and  that  the  finding  of  the  jury  both  on  that 
and  the  preceding  question  was  contrary  to  the  evidence. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court : — ^This  long  pendbg  case  has  at  length  found  its  ter- 
mination. It  was  an  acUon  for  a  fine  of  SQOOl.  due  to  the  ^ 
lord  of  the  manor  of  Hampstead  in  respect  of  the  admission 
of  fourteen  persons,  joint  trustees  of  a  charity,  to  a  copyhold 
estate  within  the  manor. 

This  estate  was  granted  near  150  years  ago:  new  trus* 
tees  are  directed  under  a  decree  of  the  Court  of  Chancery, 
of  a  date  not  much  later,  to  be  successively  appointed  by 
the  lord,  subject  to  the  approbation  of  a  master  in  chancery, 
and  whenever  nine  should  have  dropped,  nine  new  ones  were 
to  be  in  like  manner  nominated  and  approved,  to  complete 
the  number.  It  happened  that  all  the  fourteen  were  removed 
by  death  or  resignation,  and  the  whole  number  of  fourteen 
was  admitted. 

The  lord  claimed  a  fine  of  upwards  of  5000/.,  calculated 
on  the  principle  of  two  years'  value  for  the  first  life,  one 
year's  value  for  the  second,  one*third  of  the  same  amount 
for  the  third,  and  so  downwards.  My  brother  Parke  tried 
the  cause,  and,  thinking  the  fine  so  calculated  unreasonable, 
directed  a  nonsuit.  Lord  Tenterden  and  the  Court  agreed 
in  his  opinion ;  but  being  much  pressed,  and  (as  they  cer- 
tainly understood)  by  both  parties,  to  lay  down  a  rule  for 
making  the  calculation,  they  took  time  for  consideration, 
and  then  pronounced  the  rule.  It  was  this ;  that  the  fine  on 
the  first  life  should  be  £000/.,  double  the  admitted  yearly 
value  of  1000/.,  that  on  the  second  the  half  of  that  sum,  or 
the  single  yearly  value ;  that  on  the  third,  the  half  of  that 
last  amount,  or  500/. ;  thus  always  halving  the  last  addition 
to  the  fine  in  a  descending  series.  This  was  on  the  ordi* 
nary  principle  that  an  arbitrary  fine  means  a  reasonable  fine^ 
and  that  such  is  the  correct  legal  method  of  estimating  a 
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reasonable  fine.     A  second  action  having  been  brought  for 
^^J^       this  amount  of  fine,  my  brother  PaUeson  on  the  trial  laid 
V.  down  this  rule,  and  directed  a  verdict  accordingly.    But  the 

and  otliera«  defendants  were  still  dissatisfied,  and  took  the  case  by  bill 
of  exceptions  to  the  Exchequer  Chamber,  on  the  ground 
that  the  learned  judge  had  refused  to  direct  the  jury  that 
the  fine  ought  to  be  reduced,  by  the  consideration  that  the 
renewal  was  to  be  not  on  the  dropping  of  nine  specified  lives, 
but  on  the  dropping  of  nine  out  of  fourteen  specified  lives, 
and  would  therefore  occur  sooner.  There  was  but  little  dis- 
cussion, but  TindalC,  J.  and  Lord  L^nJAurs^C.  B.  both  ex- 
pressed an  opinion  that  a  reduction  ought  to  have  been  made 
on  the  ground  suggested,  and  the  plaintiff  appears  to  have 
acquiesced  in  it,  and  to  have  left  the  Court  persuaded  that 
he  had  its  authority  for  claiming  the  fine  so  estimated  as  in 
2  B.  &  Ad.  350,  and  so  reduced,  as  reasonable  in  pomt  of 
law,  A  venire  de  novo  was  then  awarded,  and  the  case 
came  before  me  at  nisi  prius.  Very  different  reports  were 
brought  from  the  opposite  sides  of  what  had  occurred  in  the 
court  of  error;  anew  diflliculty  was  started  by  the  defendants, 
who  recovered  a  verdict  for  want  of  plaintiff's  shewing  him- 
self to  be  thus  entitled  under  any  custom  of  the  manor,  and 
because  the  jury  found  the  fine  to  be  unreasonable.  The 
Court,  however,  thought  that  the  case  did  not  turn  upon 
the  custom,  and  that  the  question  as  to  the  reasonableness 
of  the  fine  was  not  for  the  jury,  and  a  new  trial  was  granted. 
On  this  fourth  trial  Mr.  Pollock  rested  the  plaintiff's 
case  on  the  law  as  propounded  by  my  brother  Parke  and 
this  Court  in  the  first  instance,  as  qualified  by  what  was 
afterwards  introduced  into  it  in  the  Exchequer  Chamber* 
He  gave  some  evidence  of  a  custom,  where  a  second  life 
was  added,  to  exact  half  of  the  fine  that  had  been  paid  on 
the  first :  but  the  instances  were  not  numerous,  they  proved 
but  little  as  to  any  number  of  tenants  admitted  at  once,  and 
on  the  whole  laid  so  slender  a  foundation  for  a  custom,  that 
we  can  by  no  means  condemn  the  verdict  finding  that  there 
was  no  proof  of  such  custom  i    The  plaintiff^  however,  pro^ 
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ceeded  to  prove  what  deduction  ought  to  be  made  in  re- 
spect to  the  renewal  being  on  the  dropping  of  nine  lives 
out  of  fourteen,  and  not  of  nine  specified  lives,  and  having 
established  his  point  by  undisputed  evidence  claimed  the 
verdict  foi  a  fine  of  somewhat  lower  amount  as  a  necessary 
consequence  of  law,  llie  defendants  were  allowed  to  give 
evidence,  subject  to  what  the  G>urt  should  decide  on  its 
applicability,  that  that  fine  would  be  in  fact  unreasonable 
from  the  lord*s  privilege  of  naming  the  lives,  and  the  pro- 
bability that  for  that  reason,  and  on  account  of  the  necessity 
of  charity  trustees  being  persons  of  mature  age,  the  lives 
would  fall  more  frequently  than  if  they  had  been  nominated 
by  the  grantees.  This  issue  of  fact  the  jury  also  found  for 
defendants,  but  the  plaintiff  contended  that  it  was  imma- 
terial, and  had  leave  to  move  that  a  verdict  should  be  entered 
in  his  favour. 

We  are  of  opinion  that  this  must  now  be  done.  The 
original  grant  by  the  lord  must  be  considered  as  if  it  had 
been  made  and  accepted  by  the  trustees  on  the  terms  after- 
wards prescribed  by  the  decree  in  Chancery.  Whenever 
they  applied  for  a  renewal,  they  would  have  to  pay  an  ar- 
bitrary^ that  is,  a  reasonable  fine.  We  agree  with  the  deci- 
sion of  this  Court,  that  a  reasonable  fine  is  to  be  calculati^d 
on  the  number  of  lives,  by  beginning  with  two  years  im4 
proved  value  and  Halvinfi:  it,  and  then  halving  the  half  ^f  ^t\ 
and  so  on  in  a  geometrical  series,  by  which  means  the  fine  * 
caS  ii6Ver  equal  four" years  Improved  value.  Whether  we 
agre<rbr~not  with  the  Exchequer  Chamber  that  the  reduc- 
tion adopted  by  that  Court  ought  to  be  made  is  immaterial 
for  the  present  purpose^  since  plaintiff  is  contented  to  re- 
duce it  on  that  principle. 
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HOARE 

and  others. 


Rule  absolute  to  enter  the  verdict 
for  the  plaintiff. 
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e  ^  .  Dob  v.  Weight. 

SSaturaiiyi 
ift^^Illlbr  Trespass  for  mesne  profits.  (Writ  of  the  6th  February, 
mesne  profits  1837>)  The  declaration  (of  the  13th  June,  1837)  complained 
Se  dcd^^'  of  an  entry  by  the  defendant  into  the  lands  of  the  manor  of 
tion  (of  1837)  Homby,  belonging  to  the  plaintiff,  on  the  10th  July,  1826, 
stonoftbeioth  ^^^  ^'^^  ^"^^  ^^^  tithes  of  the  said  manor;  also  into  the 
Jaly,  1896,  lands  of  the  manor  of  Tatham,  and  into  the  rectory  of  the 
the  com-         parish  of  Tatham,  and  the  tithes  within  the  said  parish, 

mencementof  ^^^^  j^^j^  divers  other  lands;  and  of  his  keeping  the  plain- 
the  action.  .  r    o  r 

Fleai :  1.  De-  tiff  out  of  possession,  and  takmg  the  profits  of  the  several 

Uff's^DOBMs^'    premises  from  the  day  and  year  last  mentioned  until  the 

sion ;  2.  li-     commencement  of  this  suit. 

mentum.   Re-      Pleas — 1.  That  the  plaintiff  was  not  possessed  of  the 

plicatioo,  by     gajj  manors,  rectory,  tithes,  lands,  and  premises  in  the 
way  of  estop-     ,     ,        .  .        ,  -  i  ^  , 

pel,  that  eject-  declaration  mentioned,  or  of  any  part  thereof,  modo  et 

mcnt  had  been  f^^^^^     Conclusion  to  the  country. 

broaght  for  •'  ^ 

the  same  pre-       3.  That  the  said  manors,  lands  and  premises  now  are, 

demi8e8°to  the  ^"^  during  all  the  time  in  the  declaration  mentioned  were, 
plaintiff,  one  the  close,  soil  and  freehold  of  the  defendant;  wherefore 
July,l826,for  the  defendant,  &c.  as  be  lawfully  might,  &c.  Verification. 
^V**'?  h*^  ^'  ^^  ^^  ^^^  tithes,  that  they,  during  all  the  said  time, 
26th  Dec.  were  the  freehold  of  the  defendant.  Verification, 
yeaii'  !lith  a  Replication  to  the  first  plea.  That  the  defendant  ought 
single  ouster  not  to  be  admitted  to  plead  the  said  plea,  because,  after 
Dec.  1831  ^^^  ^^^^  ^^^^  Julji  1826,  in  the  declaration  mentioned,  to 
and  ^^^^^  wit,  in  Trinity  term,  the  2nd  WW.  4,  in  the  Court  of 
judgment  to  Queen's  Bench,  the  defendant  in  this  suit  was  attached  to 
'^°^®''  rL  answer  the  plaintiff  in  this  suit ;  wherefore  the  defendant, 
joinder,  that  a  with  force  and  arms,  8cc.  broke  and  entered  into  the  manor 
WM  penXig  °^  Hornby  and  the  tithes  thereof,  and  also  into  the  manor 
on  the  judg-     of  Tatham  and  the  rectory  and  tithes  of  the  said  parish  of 

1.  That  the  '  Tatham,  and  also  into  certain  other  premises,  which  one 
judgment  as 

set  out  in  the  replication  estopped  the  defendant  from  pleading  the  above  pleas;  2.  That 
its  effect  was  not  avoided  by  the  rejoinder. 

Qu^e  what  damages  the  plaintiff  was  entitled  to  recover,  as  it  did  not  appear  that 
he  had  been  in  possession  afler  the  recovery  by  ejectment. 

A  plea  of /i6.  ten.  to  an  action  of  trespass  gives  implied  colour,  for  it  admits  a  posses- 
sion suflScient  as  against  a  wrong-doer. 
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Tutbam  had  demised  to  the  plaintiff  for  a  term  which  had  ^^^ 
not  then  e&pired.  And  also  wherefore  the  defendant,  with 
force  and  arms^  broke  and  entered  into  a  certain  other 
manor,  to  wit,  the  manor  of  Hornby  and  the  tithes  thereof; 
and  also  into  a  certain  other  manor,  to  wit,  the  manor  of 
1  atham,  and  a  certain  other  rectory,  to  wit,  the  rectory  of 
the  parish  of  Tatham,  and  the  tithes  thereof,  and  also  into 
certain  other  premises*  ^nd  thereupon  the  plaintiff  com- 
plained that  whereas  the  said  latham,  on  the  10th  July, 
1826,  demised  the  said  manors,  rectory  and  tenements  first 
above  mentioned,  to  the  plaintiff,  from  the  day  and  year 
aforesaid,  for  the  term  of  fourteen  years  then  next  ensuing. 
And  whereas  also  the  said  Tatham,  on  the  26th  December, 
1831,  demised  the  said  manors,  rectory  and  tenements, 
secondly  above  mentioned,  to  the  plaintiff,  from  the  25th 
December  then  last  past,  for  the  term  of  seven  years  then 
next  ensuing;  by  virtue  of  which  several  demises  the  plain*- 
tiff  entered  into  the  said  several  tenements,  and  was  pos- 
sessed thereof  for  the  said  several  terms  respectively.  Yet 
while  the  plaintiff  was  so  possessed,  the  defendant  after- 
wards, on  the  27th  December,  1 83 1 ,  with  force  and  arms,&c. 
broke  and  entered  the  said  tenements  and  upon  the  posses- 
sion of  the  plaintiff,  his  said  several  terms  therein  and  each 
of  those  terms  being  at  the  time  of  the  said  complaint  un- 
expired, and  ejected  the  plaintiff  out  of  his  said  farms,  &c. 
The  replication  then  proceeded  to  state  that  the  defendant 
pleaded  not  guilty,  on  which  issue  was  joined,  and  that  on 
the  6th  August,  the  7th  fVilL  4,  the  issue  was  tried  at  the 
Lancashire  assizes,  when  a  verdict  was  found  for  the  plain- 
tiff; and  that  afterwards,  on  the  11th  November,  1836,  in 
Michaelmas  term,  the  plaintiff,  by  the  judgment  of  the  said 
Court,  recovered  his  said  several  terms  aforesaid  then  yet 
to  come  of  and  in  the  said  several  tenements.  Averment, 
that  the  said  manor  of  Hornby,  lands  and  tithes,  and  that 
the  said  manor  of  Tatham,  lands,  rectory  and  tithes,  and 
also  the  other  premises  in  the  declaration  above  mentioned, 
and  in  respect  of  which  the  plaintiff  now  complaineth,  &c. 
are  respectively  the  same  with  the  said  manors,  lands,  titties. 


Dob 

V. 
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1839.        rectories  aod  premises  roentioDed  in  the  said  recovery,  &c. 
Prayer  of  judgment  if  the  defendant,  during  the  said  term 
in  the  said  declaration  mentioned*,  ought  to  be  admitted  to 
Wridbt.      t|,e  53^  piea^  contrary  to  the  said  recovery,  record  and 
proceedings. 

The  like  replication  to  the  third  and  fourth  pleas. 

Rejoinder  to  the  first  replication.  That  the  defendant 
ought  to  be  admitted  to  plead,  because  heretofore,  to  wit, 
on  the  2nd  (a)  November,  1836,  a  writ  of  error  was  duly  is- 
sued, &c.  for  renoK>ving  a  transcript  of  the  said  record,  in 
the  said  replication  mentioned,  to  the  Exchequer  Chamber, 
which  said  writ,  on  the  said  2nd  November,  was  duly  al- 
lowed, and  was  a  supersedeas  to  all  writs  of  execution  in 
the  said  judgment.  That  no  writ  of  execution  ever  at  any 
time  issued  upon  the  said  judgment,  nor  was  the  plaintiflf 
ever  in  possession  of  the  premises  in  the  declaration  and 
replication  to  the  first  plea  mentioned,  or  of  any  part  there- 
of. That  the  record  was  duly  certified  in  a  transcript  an- 
nexed to  the  said  writ,  and  duly  delivered  in  the  Exchequer 
Chamber,  and  that  the  said  writ,  at  the  time  of  the  com- . 
menoement  of  this  suit,  was  in  the  Exchequer  Chamber 
duly  deposited,  &c.  and  in  full  force  and  effect,  and  the  pro- 
ceedings thereon  pending  and  undetermined.  That  after 
the  commencement  of  this  suit,  to  wit,  on  the  ldth(a)  June, 
1837,  the  said  judgment  was  affirmed.  That  thereupon^  to 
wit,  on  the  12th(ii)  June,  1837,  a  writ  of  error  duly  issued, 
&c.  whereby  the  said  record  was  directed  to  be  sent  to  the 
House  of  Lords.  That  the  said  writ  on  the  same  day  was 
duly  allowed,  and  was  a  supersedeas  to  all  writs  of  execu- 
tion upon  the  said  judgment.  That  the  record  was  after- 
wards, to  wit,  on  the  £6lh  June  aforesaid,  duly  certified, 
&c.  That  the  said  last-mentioned  writ  of  error  is  now  in 
full  force  and  effect^  and  the  proceedings  thereon  pending 
and  undetermined.  Verification,  and  prayer  of  judgment 
that  the  defendant  ought  to  be  admitted  to  plead  his  said 
first  plea. 

The  like  rejoinders  to  the  other  replication. 

(a)  Sie  oa  the  pleadings.   See  SomertUU  v.  WkUe^  5  East,  145. 
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General  demurrer  to  the  rejoindersy  and  joioder  in  de« 
murrer. 

The  case  was  argued  at  the  sittmgs  after  Hilary  term 
last  (a). 

Creswell,  for  the  plaintiff.    The  first  question  is,  whe- 
ther this  replication  by  way  of  estoppel  is  good.     The 
rejoinder  attempts  to  avoid  the  estoppel;  but  it  is  difficult  First  point: 
to  understand  how  there  can  be  an  answer  to  an  estoppel :  reonlei^  in 
the  replication  must  either  be  an  estoppel  or  not.    Nares  v.  Pf^'^^JJl"**^ 
Lewis  (6),  in  the  Common  Pleas,  and  affirmed  on  error,  b  an  estoppel  to 

a  distinct  authority  that  the  judgment  recovered  in  eject-  pl«»»of  "he- 

•^  .  roro  lenemen- 

ment  estops  the  defendant  from  pleading  the  present  pleas,  tam,  and  not 

The  report  of  that  case  in  Richardson  has  been  compared  UU^J^^'for 

with  the  record  in  the  treasury  of  the  Court,  and  has  been  mesne  profits. 

found  quite  correct.    The  action  was  trespass,  to  recover 

mesne  profits  from  the  Snd  October,  32  Car.  2,  to  the  4th 

March,  35  Car.  2 :  the  defendant  pleaded  not  guilty  as  to 

part,  and,  as  to  the  residue,  that  long  before  the  plaintiff 

had  any  thing  in  the  tenements  last  mentioned  one  E.  L. 

was  seised  of  them  in  fee,  and,  being  so  seised,  before  the 

time  in  which,  8cc.  devised  them  to  £.  Z.,  now  the  wife  of 

the  Earl  of  Htwtingdon,  and  M.  L.,  deceased,  late  the  wife 

of  the  Earl  of  Scarsdale,  and  to  their  heirs  for  ever,  and 

afterwards  died  seised ;  that  the  devisees  after  his  death,  on 

the  24th  January,  in  the  32nd  year  aforesaid,  entered  and 

were  seised  by  virtue  of  the  devise,  and,  being  so  seised, 

married,  one  the  Earl  of  Huntingdon,  and  the  other  the 

Earl  of  Scarsdale.    Colour  was  then  given  to  the  plaintiff's 

entry,  viz.  that  he,  claiming  the  tenements  by  colour  of  a 

certain  deed  of  feoffment  to  him  and  his  heirs  thereof  made 

by  the  devisor  before  the  day  of  making  the  said  testament, 

when  nothing  of  the  said  tenements  ever  passed  into  the 

possession  of  the  plaintiff  by  the  said  deed,  after  the  death 

{a)  Feb.  Is*,  befcire  Lord  Ben-  (b)  2  Richardson's  Prnciice  of 

mart  C.  J.,  LUllcdale,  H^illiami  nnd  C.  P.  440,  4lh  ed,  and   Broivnl. 

Coleridge  Js.  Eiit.  493. 

VOL.  II.                                       Y  Y 
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18S9.  of  the  devisor,  to  wit|  on  the  24th  January^  in  the  ddnd  year 
aforesaid,  entered  into  the  tenements.  The  plea  then  stated 
that  upon  the  possession  of  the  plaintiff^  the  defendant,  un- 
der the  command  of  the  Earl  of  H*  and  the  Earl  of  S.,  on 
the  same  <24th  January  re-entered  and  expelled  the  plaintiff, 
and  the  profits  of  the  same  tenements  from  thence,  for  all 
the  residue  of  the  time  mentioned  in  the  declaration,  re- 
ceived, as  she  well  might,  Sec.  8cc.  He  plaintiff  replied,  as 
an  estoppel,  that  after  the  time  laid  for  the  trespass  in  the 
declaration,  to  wit,  in  Hilary  term  the  S2nd  &  SSrd  Car.  % 
the  plaintiff,  as  lessee  of  certain  persons,  under  a  demise 
and  entry  thereon  from  the  1st  October  in  S2nd  Car^  %  for 
five  years,  for  entering  upon  his  possession  on  the  said  Itt 
October,  brought  ejectment  against  the  defendant  and  seve- 
ral others,  who  pleaded  not  guilty ;  that  the  plaintiff  reco* 
vered  judgment  for  his  term,  and  that  the  premises  in  the 
action  of  ejectment  were  the  same  as  in  the  subsequent  ac» 
tion  of  trespass  for  mesne  profits.  The  defendant  rejoined 
that  the  said  earls,  in  right  of  their  wives,  were,  on  the  said 
24th  January,  and  continually  until  the  said  4th  March,  seised 
of  the  premises  in  fee,  and  that  the  defendant  entered  as 
their  servant,  8cc.  To  this  rejoinder  there  was  a  demurrer; 
and  judgment,  after  several  continuances,  was  given  for  the 
plaintiff. 

The  only  difference  between  that  case  and  the  present  is, 
that  there  express  colour  was  given  to  the  plaintiff,  and  that 
here  the  plea  of  liberum  tenementum  gives  implied  colour 
only ;  but  for  the  purposes  of  the  present  question  the  cases 
are  identical.  The  extent  to  which  former  judgments  ope- 
rate as  estoppels,  is  illustrated  by  Lord  Ellenborough  C.  J., 
in  Outram  v.  Morewood  (a).  It  was  there  decided  that  if 
a  verdict  be  found  on  any  fact  or  title,  distinctly  put  in 
issue  in  an  action  of  trespass,  and  judgment  be  given  ac- 
cordingly, such  judgment  may  be  pleaded  by  way  of  estop- 
pel in  another  action  between  the  same  parties  or  their  pri- 
vies,  in  respect  of  the  same  fact  or  title.    What  is  the 

{a)  3  East,  346. 
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question  which  the  defendant  seeks  to  raise  by  his  pleas  ?        18S9. 
Whether  Doe,  the  plaintiff,  on  a  certain  day  was  lawfully      ^'^^^ 
possessed  of  certain  premises.     But  it  has  already  been  «. 

determined,  by  the  action  of  ejectment,  that  he  was  so  pos-  Wbiobt, 
leased.  No  instance  can  be  found  where  a  judgment  in 
ejectment  has  been  replied  as  an  estoppel  to  a  defence  in 
an  action  like  the  present,  and  has  not  been  held  conclusive. 
In  Trevivan  v.  Lavffranee{a),  which  was  ejectment  upon  the 
demise  of  R.V.,  a  special  verdict  was  found,  viz.  that  S.R. 
was  seised  in  fee  of  the  lands  in  question,  and  that,  being 
so,  H.  M.  recovered  judgment  against  him  in  debt  in  Mt« 
chaelmoi  term,  1656,  which  the  jury  found  in  haec  verba; 
that  in  Hilary  term,  13  fVilLS,  the  lessor  of  the  plaintiff,  as 
administrator  of  the  said  H.  AL,  sued  a  scire  facias,  reciting 
the  judgment  as  of  Trinity  term,  against  the  tertenants  of 
the  lands  which  the  said  S,  R.  had  on  the  day  of  the  judg- 
ment recovered,  or  at  any  time  afterwards;  that  the  tcN 
tenants  (of  which  the  defendant  was  one)  appeared  and 
pleaded  nul  tiel  record,  and  issue  joined  thereupon ;  that 
the  record  of  the  judgment  of  Michaelmas  term  was  pro- 
duced, and  judgment  given  quod  habetur  tale  recordum, 
and  execution  awarded ;  that,  thereupon,  the  plaintiff  sued 
out  an  elegit,  upon  which  an  inquisition  was  taken,  and  the 
lands  in  question  extended ;  and,  for  the  variance  between 
the  judgment  recited  in  the  scire  facias  and  that  given  in 
evidence,  the  jury  doubted.  The  Court  held  that  the  de- 
fendants were  estopped  by  this  judgment  in  the  scire  facias 
to  say  that  there  was  no  judgment  in  Trinity  term,  because 
that  matter  had  been  tried  against  them,  and  the  defendants 
were  concluded  to  falsify  the  judgment  on  the  point  tried ; 
and  several  strong  instances  of  estoppel  are  afterwards 
added  by  way  of  illustration.  [Lord  Denman  C.J.  Perhaps 
it  will  be  better  to  consider  at  once  how  far  the  pendency  of 
a  writ  of  error,  to  reverse  the  judgment  on  which  the  plain- 
tiff relies,  affects  the  question.] 

It  has  been  distinctly  held  that  the  pendency  of  a  writ  of 
(a)  1  Salk.  276. 
Y  Y  2 
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1839.  error  is  not  pleadable  in  bar  to  an  action  on  a  judgment; 
18  Edw.  4,  p.  6,  pi.  S3,  where  the  judgment,  till  reversed, 
is  said  to  stand  in  suo  robore ;  nor  is  it  pleadable  in  abate- 
ment to  a  scire  facias  to  revive  a  judgment;  Diffhton  v. 

Second  point:  Granvil{a),  where  it  is  said  "it  has  been  held  that  a  writ 
Joonnent  re*  «  > 

covered  is  an    of  error  pending  was  a  good  plea  in  abatement  to  sucb  a 

estoppel,  not-   g^ire  facias.    But  of  late  days  that  has  been  overruled."    If 

withstanding  ^  "^^ 

writ  of  error     the  writ  cannot  be  pleaded  in  abatement  to  scire  facias^  a 

pending.  fortiori  it  cannot  be  pleaded  in  bar,  as  indeed  was  held  in 

Snook  V.  Mattock  (6).  The  decisions  on  this  point,  in  cases 
of  scire  facias,  apply  with  greater  force  to  actions  on  the 
judgment,  for  scire  facias  issues  for  the  very  purpose  of 
knowing  why  execution  should  not  issue.  In  Tonford  v. 
(c),  application  was  made  to  stay  the  action  of  tres* 
pass  for  mesne  profits,  on  the  ground  of  error  pending  as  to 
the  judgment  in  ejectment,  and  was  refused.  Vin.  Abr. 
Supersedeas,  B.  pi.  10  and  12,  are  to  the  same  effect.  It  is 
clear  from  Meriion  v.  Stevens  (d),  Taswell  v.  Stone  (e)i 
Kempland  v.  Macauky  (/),  and  Donford  v.  Etlys  (g),  in 
which  two  last  cases  the  Court  refused  to  interfere,  tbat  it 
is  only  by  the  practice  of  the  Court,  and  under  special  cir- 
cumstances, that  the  allowance  of  a  writ  of  error  is  ever 
suffered  to  suspend  execution;  and  a  matter  of  practice 
cannot  be  pleaded.  If  the  defendant  succeed  iti  reversing 
the  judgment,  the  Court  would  then  interfere  summarily 
in  his  favour,  or  he  might  obtain  relief  by  audita  querela,  if 
execution  had  already  issued  against  him. 

Another  point  made  in  the  rejoinders  is,  that  the  plaintiff 
has  never  had  execution  on  his  judgment,  and  has  never 
been  in  possession  of  the  premises  stated  in  the  declaration 
and  replication.  But  many  cases  may  be  put  where  a 
party  would  be  entitled  to  recover  mesne  profits,  although 
he  has  no  title  at  all  to  have  a  writ  of  possession  executed. 
Suppose  a  tenant  pur  autre  vie  to  recover  judgment  in 

(a)  4  Mod.  247.  (d)  Willes,  «71. 

(6)  5  A.  &  E.  '239;  S.  C.  C  N.  (e)  4  Bur.  2454. 

&  M.  703.  (/)  4  T.  R.  43a. 

(c)  Comb.  455.  (g)  12  Mod.  13a 
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ejectiDent,  and  his  cestui  que  vie  to  die  the  day  after  judg-        18S9. 
meut,  the  plaiutifT  would  have  no  right  to  take  out  esecu-      ^^"^^ 
tion  on  bis  judgment,  because  his  title  had  expired,  but  he  v, 

would  be  still  entitled  to  his  mesne  profits.     In  the  old      ^i^ioht* 
action  of  ejectione  firmae.  where  a  party  recovered  posses* 
sion  and  damages*  it  was«held  by  Warburton  J.,  in  Peto  v. 
Checy  (a),  ^'  though  that  the  term  determine,  hanging  the 
writ,  this  shall  not  abate  the  action,  but  the  plaintiff  shall 
recover  damages."    So  also  is  7  Edw.  4,  6  B,  adopted  in 
Bro.  Abr.  Quare  ejecit,  pt.  Q.,  foK  167  a,  pi.  6.    In  Thrust- 
out  d.  Turner  v.  Grey  (6),  acted  on  in  Doe  d.  Morgan  v. 
Bluck  (c),  the  lessor  of  the  plaintiff  claimed  as  tenant  for 
life,  and  on  affidavit  of  his  death  it  was  moved  that  all  pro- 
ceedings might  be  stayed  ;  but  the  Court  refused  the  appli- 
cation, saying, ''  Though  the  possession  cannot  be  obtained, 
yet  the  plaintiff  has  a  right  to  proceed  for  damages  and 
costs."    The  same  is  the  law  in  an  action  of  waste.    "  If 
an  action  of  waste  be  brought  against  tenant  pur  terme 
d'auter  vie,  and,  hanging  the  writ,  cesty  que  vie  dyeth,  the 
writ  shall  not  abate,  but  the  plaintife  shall  recover  damages 
only,  because  if  cesty  que  vie  had  died  before  any  action 
brought,  the  lessor  might  have  an  action  of  waste  for  the 
damages.     So  if  an  ejectione  firmae  be  brought,  and  the 
term  incurreth  hanging  the  action,  yet  the  action  shall  pro- 
ceed for  damages  only,  because  an  ejectione  doth  lye  after 
the  t^rme  for  damages  only :"  Co.  Lit.  28d  a,  and  Com. 
Dig.  Abatement  (H.  56). 

Wightman,  contr4.  It  would  be  very  strange  if  a  judg-  Second  point, 
ment,  which  may  be  reversed  on  error,  should  be  allowed 
to  operate  as  an  estoppel  while  the  writ  of  error  is  pend- 
ing. The  case  of  jDighton  v.  Granvil{d)  is  very  unsatisfac- 
tory, the  decision  itself  is  certainly  favourable  to  the  plain- 
tiff, but  all  the  reasoning  of  the  Court  is  against  the  decision. 
A  verdict  is  not  evidence  without  likewise  producing  a  copjr 

{a)   Brownl.  &  Goldes.  pt.  2,         (c)  8  Camp.  44^. 
p.  138.  \d)  4  Mod.  %\1. 

(6)  S  Str.  1056. 
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1839.        of  the  judgment  founded  on  it,  because  the  judgment  nutjf 
^'^^      have  been  arretted  or  a  new  trial  granted;  BulL  N.  P.  234. 
o.  Why  then  should  a  judgment  be  conclusive  evidence,  al- 

Waioht.  though  it  appears  on  the  record  that  the  judgment  actually 
is  questioned?  The  pendency  of  a  writ  of  error  certainly 
affects  a  judgment  for  some  purposes*  Bail  cannot  be 
fixed  while  the  writ  is  pending ;  Sampion  v.  Broum{a) ;  and 
a  sheriff  executing  a  fi.  fa.  after  notice  of  the  allowance  of 
a  writ  of  error  is  liable  in  trespass,  although  there  has  been 
no  further  supersedeas  of  the  execution ;  BeMow  v.  Mar* 
shaU{b).  The  last  case  was  an  action  of  trespass  against 
the  sheriff,  who  justified  under  a  fi.  fa«;  if  the  argument  for 
the  plaintiff  is  correct,  the  replication  in  that  case,  setting 
up  the  pendency  of  a  writ  of  error,  was  bad,  and  the  rule 
for  arresting  the  judgment  ought  to  have  been  granted. 
The  present  question  does  not  arise  on  an  action  on  the 
judgment  itself.  Such  actions  may  have  been  allowed 
while  a  writ  of  error  was  pending,  for  the  reason  given  in 
Dighion  v.  Granvil{c),  that  at  common  law  there  could  be 
no  scire  facias  on  a  judgment*  Snook  v.  Mattock  {d)  is  dis- 
tinguishable,  for  the  only  object  of  the  proceeding  there  was 
to  put  a  new  party  on  the  record,  so  as  to  enable  the  plain* 
tiff,  in  the  event  of  the  judgment  being  affirmed,  to  make  it 
available  against  the  executor  of  the  plaintiff,  who  was  dead. 
Here  the  object  is  to  estop  the  defendant  by  making  the  judg* 
ment  in  a  different  action  conclusive  against  him,  although 
that  judgment  is  under  review.  But  Curling  v.  Innes  {e) 
seems  to  be  decisive  against  such  a  position.  Curling  sued 
Innei  on  a  bond  conditioned  for  the  payment  of  such  a  sum 
of  money  as  Curling  should  recover  against  Beckford. 
Innes,  who  was  under  terms  to  plead  issuably,  admitting 
that  judgment  had  been  obtained  against  Beckford  for  the 
sum  claimed,  pleaded  that  error  was  pending  on  the  judg- 
ment.   A  rule  was  granted  to  shew  cause  why  the  plea 

(a)  2  East,  439.  {d)  5  A.  &  E.  299;  S.  C.  6  N. 

{b)  4  B.  &  Ad.  336;  S.  C.  1     &  M.  783. 
N.  &  M.  689.  (c)  8  H.  BI.  3r«. 

(c)  4  Mod.  247. 
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should  not  be  withdrawn,  as  being  no  issuable  plea,  but  was         1880« 
afterwards  discharged,  on  the  ground  that  the  surety  could       ^^ 
not  be  liable  till  the  money  was  actually  recovered  against  v. 

the  principal  in  the  former  action,  and  that,  while  the  writ  W*""* 
of  error  was  depending,  the  money  was  not  actually  reco- 
vered* There  the  plaintiff  sought  to  recover  against  the 
surety  because  he  had  recovered  against  the  principal,  but 
was  held  to  be  premature;  and  so  is  the  present  plaintiff  in 
seeking  to  recover  in  an  action  for  mesne  profits  before  he 
has  consummated  his  recovery  in  the  ejectment.  In  the 
cases  where  summary  applications  have  been  made  to  stay 
execution  while  error  was  pending  the  general  issue  was 
pleaded,  and  the  remedy  by  such  applications  was  the 
speediest.  Here  no  such  application  can  be  made,  for  the 
action  is  not  on  the  judgment,  but  is  collateral.  As  to  the 
defendant's  remedy  by  auditft  querelft,  manifest  injustice 
would  arise  if  he  were  left  to  it.  The  plaintiff  is  John 
DoCf  and,  as  there  is  no  consent  rule  in  the  action  for  mesne 
profits,  if  the  defendant  is  left  to  his  audit&  querelA,  the 
plaintiff  may  give  his  lessor  the  whole  damages  and  costs, 
and,  when  the  judgment  is  reversed,  the  defendant  must 
look  for  redress  to  John  Doe.  If  the  Courts  on  motion 
recognize  the  effect  of  a  writ  of  error  upon  a  judgment,  why 
may  the  same  thing  not  be  pleaded  ?  The  rule  followed 
by  the  Courts  is  something  more  than  a  rule  of  practice, 
and  two  cases  have  been  cited  in  which  it  has  been  esta-* 
blished  in  pleading.  The  judgment  might  be  an  estoppel 
if  error  were  not  pending,  but  the  rejoinder  shews  that  it 
does  not  exist  as  an  estoppel,  and  this  the  defendant  is  at 
liberty  to  shew.  *'  A  man  may  take  averment  which  stands 
with  the  record,  and  which  does  not  impugn  any  thing  ap- 
pearing  within  the  record,  and  which  is  only  as  to  the 
operation  of  it."-**Vin.  Abr.  {Estoppel,  A.  12.)  citing  4 
Rep.  71* 

But,  passing  by  the  rejoindef,  the  defendant  is  entitled  First  points 
to  judgment  on  the  rest  of  the  pleadings  for  the  replica'* 
tions  are  bad.    The  declaration  is  the  ordinary  declaration 
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1830.        of  tretpaM  quare  claasuin  fregic;  there  is  no  intiaialioa 
^7^      of  a  recovery   of   the  same   premises  in   gectmenl,  or 
V.  that  this  action  relates  in  any  way  to    such   a  fonner 

Waioar.  action.  So  far  the  ordinary  pleas  are  applicable,  asMl  are 
primft  fiicie  good.  The  plaintiff  replies  his  recovery  in 
ejectment  as  an  estoppel.  How  is  the  plea  of  liberum 
tenementum  affected  by  a  replication  that  the  plaintiff  has 
had  judgment  to  recover  his  term  in  the  premises;  or  how 
can  a  demise  ever  be  replied  as  an  estoppel  to  such  a  pleaf 
The  estoppel  must  be  something  inconsistent  with  the  plea, 
but  this  replication  and  plea  may  stand  together.  The 
interests  of  the  plaintiff  and  defendant  may  both  be  derived 
under  the  same  deed ;  the  plaintiff  and  his  lessor  may  have 
both  been  termors  under  the  defendant.  The  judgment  in 
ejectment  decides  nothing  as  to  the  freehold,  but  merely 
gives  a  title  to  recover  possessiao,  without  prejudice  to  the 
right  as  it  may  afterwards  appear  between  the  parties; 
Taylor  v.  Horde  {a)»  Even  in  an  action  of  ejectment  the 
former  judgment  would  be  no  estoppel.  ILUtledaie  J. 
Suppose  a  special  plea  were  necessary  in  ejectment,  that 
the  defendant  pleaded  liberum  tenementum,  that  the  plain* 
tiff  recovered,  and  that  then  the  defendant  brought  another 
ejectment  f]  The  judgment  might  be  conclusive  in  that 
form  of  pleading.  {Coleridge  J.  Your  plea  of  liberum  te* 
nementum  is  inconsistent  with  the  plaintiff's  right  of  pos- 
session.] Then  the  plaintiff  should  have  replied  in  con- 
fession and  avoidance.  If  the  declaration  had  been  on  the 
judgment  the  plea  would  be  bad.  The  replication  sets  up 
a  recovery  of  two  terms,  one  for  seven  years  commencing 
in  1831,  and  the  estoppel  is  pleaded  for  the  whole  period  of 
fourteen  years,  yet  the  ouster  in  the  ejectment  is  in  183K 
The  present  action  is  for  keeping  out  of  possession  from 
1826;  how  is  the  defendant  estopped  from  saying  that  from 
1826  to  1831  the  plaintiff  had  no  title?  The  replication 
therefore  is  an  answer  to  part  only  of  the  plea,  and  being 
bad  in  part  is  bad  altogether.    Again,  the  judgment  in  the 

(a)  1  Burr.  114. 
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replication  is  to  recover  two  manors  of  Hombyi:  the  present        18S9. 
action  is  for  a  trespass  to  one  mofior  of  Hornby.    Yet  it  is 
averred  that  the  premises  in  the  two  actions  are  the  same. 
It  is  clear  that  the  estoppel  is  in  no  respect  ad  idem. 

The  plea  of  not  possessed  is  also  good,  for  the  judgment 
in  ejectment  merely  gave  the  right  of  possession;  and,;  as 
the  whole  record  shews  that  tlie  plaintiff  has  not  executed  a 
writ  of  possession^  and  has  not  possession  de  factp,  ihe  de» 
fendaut  caonot  be  estopped  from  saying  that  the  plaiatiff  has 
not  such  a  possession  as  to  be  aUe  to  bring^. trespass.  The 
same  remark  applies  also  to  the  replication  totbis  plea  as.to 
the  former  replication,  via.  thai  the  estoppel  is  too  large, 
and  answers  only  pert  of  the  plea.  In  Ailin  v*  Parkin  (a) 
it  was  said  that  the  action  of  ejectment  is  to  be  considered 
as  brought  by  the  lessor  of  the  plaintiff  against  the  tenant 
in  possession;  it  should  appear  therefore,  in  order  to  make 
the  judgment  »  ejectment  avaibUe,  that  the  present  action 
is  brooght  at  the  instance  of  the  same  person  who  was  the 
plaintiff's  lessor  in  the  ejectment.  It  is  said  Jn  that  case 
that  the  tenant  cannot  oootrovart  the  lessor's  possession, 
b«t  that  must  be  understood  of  his  right  of  possession.  Ho 
consent  rule  appears  ou  the  record  in  this  case,  so  that  the 
lessor's  possession  is  not  admitted  In  the  action  for  mesne 
profits,  proof  that  a  writ  of  possession  has  beea  executed  is 
an  ordinary  part  of  the  plaintiff's  case«  luCalvarl  v.Uon" 
faU{b)  this  proof  was  dispensed  with|  under  special  cirpum- 
stancesi  it  having  been  ^sbewn  that  the.  plaintiff  had  been 
let  into  possession  by  the  act  of  the  defendant,  Fenwkh  v» 
Grotvenor{c)f  though  not  in  pointy  may  be  referred  to  gene- 
rally by  way  of  illustration.  In  Doe  Vt  Huddart{d)  it 
seems  to  have  been  thrown  out  by  the  Court  that  the 
judgment  in  ejectment  would  in  an  action  for  mesne  profits 
be  an  estoppeK  if  pleaded.  That,  however,  was  a  mere 
dictum ;  the  point  decided  was  that  it  was  not  conclusive 
evidence,  although  a  writ  of  possession  had  been  executed* 

(a)  2  Burr.  665.  (c)  1  Salk.  S58. 

(6)  4  £sp.  167.  \d)  2  C,  M.  &  R.  316. 
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16S0.        In  the  case  cited  from  Richardson's  Practice  (a),  which  is 

*^'^*^      mainly  relied  on  for  the  plaintiff,  the  pleadings  were  differ- 

V,  eat,  the  plea  was  seisin  in  fee  giving  colour,  and  the  tide 

Wbiokt.      claimed  by  the  defendant  and  by  the  plaintiff  respectively 

were  brought  into  direct  conflict  in  point  of  time ;  and  the 

grounds  of  the  judgment  do  not  appear. 

Cresiwell  in  reply.  The  case  of  Sekhaw  v.  Marshall  (6), 
which  has  been  cited  to  shew  that  the  allowance  of  a  writ 
of  error  may  be  set  up  in  pleading  as  an  answer  to  the 
judgment^  proves  merely  this,  that  the  allowance  of  the  writ 
and  notice  thereof  to  the  sheriff  is  a  supersedeas  of  extcu* 
tion,  and  that  he  will  proceed  to  levy  under  a  fi.  fa.  at  his 
peril.  In  Curling  v.  Innes{c)  the  plaintiff  could  not  be 
damnified^  until  he  had  failed  in  recovering  the  fruits  of  his 
judgment  against  Beckford,  and  therefore  it  was  clear  that 
he  sued  Innes  prematurely.  In  Reynolds  v.  Beerling  {d)  a 
judgment  obtained  against  the  plaintiff  was  pleaded  as  a 
set-offy  and  the  replication  that  error  was  pending  on  that 
judgment  was  held  bad.  The  audita  querelA,  which,  it  is 
said,  will  be  so  inefficacious  to  the  defendant  if  he  should 
be  driven  to  it,  is  pronounced  in  2  Wms.  Sand.  148,  n.(l), 
to  be  of  an  equitable  character,  of  the  most  remedial  na- 
ture, and  to  have  been  invented  lest  in  any  case  there 
should  be  a  defect  of  justice,  and  the  defendant  would  have 
his  audit&  querelft  against  the  real  plaintiff,  and  not  against 
John  Doe.  The  reason  why  a  verdict  is  not  evidence,  viz. 
that  judgment  may  be  arrested,  cannot,  of  course,  be  ap- 
plied to  derogate  from  the  effect  of  a  judgment  itself, 
where  every  step  is  completed  by  the  party  obtaining  it, 
and  steps  must  be  taken  adversely  to  prevent  its  being 
effectual. 

It  was  not  necessary  that  the  plaintiff  should  have  sued 
out  a  writ  of  habere  focias  possessionem  on  his  judgment; 
if  he  had  done  so,  the  writ  would  certainly  have  related 

(a)  Of  C.  P.  p.  440,  4tk  ed.  (c)  2  H.  Bl.  STS. 

lb)  4  B.  fc  Ad.  S3d;  8.C.  1  N.        {d)  la  note  to  AmiiI  V.  PfvMrj 
&  M.  689.  3  T.  R.  189. 
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back,  80  as  to  be  conclusive  in  favour  of  the  plaintiff's  title  1889. 
during  the  whole  time  of  the  demise  stated  in  the  declara- 
tion in  ejectment  If  it  were  necessary  that  the  writ  should 
be  first  sued  out,  it  never  could  have  been  decided  that  a 
party  might  bring  trespass  for  mesne  profits  after  his  title 
was  gone.  There  is  m  this  record  a  statement  of  the  decla^ 
ration  in  gectment,  that  John  Dae  entered  under  the  leases 
and  that  the  defendant  turned  him  out.  If  the  plea  of  not 
guilty  in  that  case  operated  as  a  denial  of  that  fiict,  it  has  been 
found  for  the  plaintiff;  if  the  plea  admitted  the  fact,  that 
also  is  sufficient  for  the  plaintiff.  In  order  to  maintain  this 
action,  it  is  not  necessary  that,  at  the  time  of  commencing  it, 
the  plaintiff  should  have  had  possession,  but  simply  at  the 
time  of  the  alleged  trespass. 

The  plea  of  liberum  tenementum  is  just  as  inadmissible 
in  this  case,  after  the  judgment  in  ejectment,  as  was  the 
plea  of  seisin  in  fee,  in  the  case  cited  from  Richardion* 
Both  pleas  give  colour,  or  they  would  be  bad.  The  colour 
given  is  something  short  of  that  which  enables  the  plaintiff 
to  maintain  his  action,  for  if  they  admitted  a  good  title, 
there  could  be  no  defence :  Radford  v.  Harhfn  (ct).  What 
colour  is  given  by  the  plea  of  liberum  tenementum  ?  It 
admits  that  the  plaintiff  has  such  a  possession  as  would 
enable  him  to  maintain  an  action  against  a  mere  wrong- 
doer, such  as  was  the  action  of  Graham  v.  Peat  (6),  but  it 
denies  that  he  has  a  right  to  such  a  possession  as,  in  the  very 
case  last  cited,  is  adverted  to  as  being  necessary  to  support 
ejectment.  That  denial  is  inconsistent  with  the  judgment 
set  up  as  an  estoppel ;  and  without  such  a  denial  the  plea 
is  good  for  nothing.  The  doctrine  of  giving  colour  is  dis« 
cussed  at  large  in  Dr.  Let/field's  case  (c).  If  the  record 
in  ejectment  had  been  expanded  in  the  present  declaration, 
the  plea  in  question  might  have  been  demurred  to,  and  the 
estoppel  need  not  have  been  replied,  as  it  would  appear  on 
the  record.    Thus,  in  Kemp  v.  Goodal  (d),  where  Speake^n 

(a)  Cro.  Jac.  182.  v.  Durani,  8  T.  R.  406. 

(6)  1  East,  244.  And  see  Dodd         (c)  10  Rep.  88. 
V.  Ksffifif  7  T.  R.  354,  and  Argent         (d)  1  Salk.  S77. 
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case  (a)  is  cited^  it  was  beld  that^  where  nil  habuit  was 
pleaded  to  debt  for  rent  upon  an  indenture,  the  plaintiff 
might  demur,  as  the  estoppel  appeared  on  the  record.  Co, 
Idi.  303|  and  Palmer  v.  Ekins  (A),  are  also  authorities  for 
this  point.  [lAttledak  J.  The  plea  is  prima  facie  good : 
should  you  not  have  replied  your  estoppel  to  so  much  only 
as  it  would  apply  to  ?]  The  estoppel  does  not  reply  any« 
thing ;  it  says  that  defendant  cannot  plead  his  plea.  The 
plaintiff  is  in  the  same  situation  as  if  he  had  declared  on 
the  judgment  and  demurred  to  the  plea.  If  the  plea  is  bad 
in  part,  it  is  bad  altogether.-  In  Jefferies  v.  DywH{c)p  which 
was  trespass  for  mesne  profits,  the  plaintiff  offered  in  evi- 
dence a  recovery  in  ejectment  against  the  casual  <^ector, 
upon  which  no  writ  of  possession  bad  issued,  and  relied 
upon  the  judgment  to  estop  the  defendant  from  going  into 
title.  It  was  held  that  this  would  have  been  an  estoppel 
if  the  then  defendant  bad  been  made  defendant  in  the  eject- 
ment. 

As  to  pleading  an  estoppel,  be  referred  to  Dae  v.  Had' 
dart(d),  Vooghi  v.  Winch  (e),  PleadaVa  case(/),  as  cited  in 
Cro.  Elii.  36,  and  M'Graih  v.  Hardy  (g). 

Cur.  adv.  vuti. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of  the 
Court.  —This  was  an  action  for  mesne  profits :  the  declara- 
tion of  the  ISth  of  June,  1837;  was  in  the  common  form; 
it  laid  kn  entry  on  the  manors  of  Hornby  and  Tatham,  and 
other  preniises,  and  expulsion  on  the  10th  July,  1826, 
the  tatter  continued  to  the  commencement  of  the  action. 
Several  pleas  were  pleaded :  two  only  it  will  now  be  neces- 
sary to  consider.  The  first  denied  the  plaintiff's  possession ; 
the  third  pleaded  liberum  tenementum  of  the  defendant 
during  all  the  time  in  the  declaration  mentioned.    To  each 

(fl)  Hob.  S06.  (e)  8  B.  &  Aid.  662. 

(b)  2  Str.  817.  (/)  Moore,  96. 

(c)  S  Str.  960.  (g)  4i  Biog.  N.  C.  782. 
{d)  2  C,  M.  k  R.  316. 
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of  these  pleas  the  piaintiff,  by  way  of  estoppel,  replied  the  i8d9. 
proceeilkigs  in  an  aotion  of  ejectment,  brought  by  the  plaiiH 
tiflf  on  the  demise  of  Sand^hrd  Taitmnk  against  the  defendant* 
Two  demises  were  laid,  on  the  10th  July,  18^6,  for  fourteen 
years,  and  on  the  ^th  December,  183 1,  for  seven  years, 
with  a  single  ouster  on  the  £7th  December,  1831.  The 
plea  of  not  guilty,  the  verdict  and  the  recovery  by  judgment 
of  the  two  terms  were  then  stated,  with  an  allegation  that 
the  judgment  was  still  in  full  force;  and  the  replications 
having  alleged  the  identity  of  the  premises  so  recovered, 
with  those  mentioned  in  this  declaration,  conclude  with 
praying  judgment,  ''  if  the  defendant,  during  the  said  terms 
in  the  said  record  mentioned,  ought  to  be  admitted  to  the 
said  plea,  contrary  to  the  said  recovery,  record  and  pro- 
ceedings." 

The  validity  of  this  replication  of  estoppel  was  questioned,  First  point. 
independently  of  the  rejoinder,  and  may  be  conveniently 
disposed  of  first.  Wiih  regard  to  both  pleas,  that  which 
denied  the  plaintiff's  possession,  and  that  which  asserted 
the  defendant's  freehold,  tRe  question  will  be  vi^ether  it 
discloses  that  those  pleas  seek  to  draw  again  into  contro- 
versy the  very  point  (or  right)  decided  in  the  former  suit : 
if  they  do,  upon  the  plainest  principles  it  concludes  the 
defendant  from  pleading  them,  and  this  principle  was  not 
denied  in  the  able  argument  for  the  defendant,  b«t  only  its  . 
application  to  the  present  record. 

Ist*  As  to  the  plea  which  denied  the  plaintiff's  posses- 
sion. Two  terms,  it  i/^as  said,  are  shewn  to  have  been 
recovered  in  the  ejectment,  one  commencing  10th  July, 
1826,  for  fourteen  years,  and  one  on  the  26tb  December, 
1831,  for  seven;  tlie  ouster  is  laid  on  the  27th  December, 
1831,  and  no  possession  appears  to  have  been  given  under 
the  judgment;  but  the  judgment  itself  in  ejectment  does 
not  give  the  possession,  only  the  right  to  it  by  entry,  or  writ 
of  habere  facias  possessionem;  the  plea  therefore  and  the 
replication  are  not  inconsistent,  and  it  appears  by  the  whole 
record  that  the  plaintiff  has  not  in  fact  the  possession. 
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18S9.  T^is  reasoning  we  think  it  not  aound;  the  plea,  being 

'^-^^^^      pleaded  to  the  whole  declaration,  must  be  taken,  on  the 
V.  aisumptiou  of  its  being  a  good  plea,  to  deny  any  such  pos- 

WmioHT.  ieasion  in  the  plaintiff  as  was  necessary  for  his  bringing  the 
action  at  all.  But,  in  order  to  bring  the  action,  all  that 
could  be  necessary,  on  the  strictest  construction,  would  be 
a  possession,  when  the  alleged  trespass  was  committed; 
that,  therefore,  at  least  must  be  taken  to  be  denied  by  the 
plea.  But  the  record  in  ejectment  shews  conclusively,  aa 
between  these  parties,  a  lease  of  the  10th  of  June,  1806, 
and  a  continuing  possession  till  the  ouster  in  December, 
1831.  The  plea  therefore  and  the  replication  are  clearly 
inconsistent,  and  the  former  seeks  to  re-agitate  that  yery 
question  which  the  latter  shews  to  have  been  determined  in 
the  former  action.  The  defendant's  argument,  indeed, 
proceeded  on  the  assumption  that  it  was  necessary  for  the 
plaintiff  to  have  actual  possession  at  the  time  of  bringing 
ihU  action;  and  there  are,  no  doubt,  old  authorities,  not 
cited  in  the  argument,  which  shew  that  the  disseisee  could 
not  bring  trespass  with  a  continuando  after  the  disseisin 
before  re-entry,  because  the  freehold  was  in  the  disseisor 
for  the  whole  time  after  the  disseisin,  but  that  after  re^ntiy 
he  should  have  trespass  with  a  continuando  from  the  dis- 
seisin to  the  re-entry.  But  the  same  authorities  state  that 
for  tbe^rif  trespass  and  disseisin  the  action  lay  before  re- 
entry; and  they  give  several  instances  where  the  disseisee 
had  lost  his  re-entry  by  the  act  of  God,  or  the  determination 
of  his  estate,  in  which  he  had  the  action  without  re-entry; 
see  Co.  Lin.  257  a,  and  2  RoU'b  Abr.  550—553  and  554. 
It  seems  to  us,  however,  not  important  now  to  follow  out 
this  inquiry,  because  the  question  is  not  to  what  extent  the 
plaintiff  can  recover  damages  on  this  record,  as  to  which  we 
say  nothing,  but  whether  the  plea  of  not  possessed  must  not 
at  all  events  include  the  time  at  which  the  trespass  charged 
was  committed.  We  think  it  must,  and  therefore,  being  incon- 
sistent to  that  eatent  at  least  with  the  judgment  set  out  in  the 
replication,  the  defendant  is  estopped  from  pleading  it.    It 
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was  urged,  indeed,  that  viewing  the  replication  in  this  way,        18S9. 

it  waa  open  to  another  objection,  that  it  did  not  extend  so 

widely  as  the  plea,  because,  although  the  plea  might  refer 

to  the  time  of  the  cause  of  action  accruing,  it  also  refers  to 

the  time  of  the  commencement  of  the  action,  and  as  to  this 

last,  the  replication  shewing  no  re-entry  was  no  estoppel. 

But  we  think  this  objection  received  a  sufficient  answer  at 

the  bar.    The  plea  is  pleaded  to  the  whole,  and  it  is  enough 

for  the  plaintiff  to  shew  that  it  cannot  be  pleadable  to  that. 

The  first  plea  therefore  seems  to  us  to  be  sufficiently 

answered. 

£dly.  In  support  of  the  second  plea,  it  was  said  that  there 
was  nothing  inconsistent  in  the  allegation  of  the  freehold 
being  in  the  defendant,  with  the  recovery  of  a  term  for  years 
by  the  plaintiff;  for  it  may  be,  for  example,  that  both  the 
plaintiff  and  his  lessor  are  termors  under  the  defendant.  In 
order  to  estimate  the  weight  of  this  argument,  it  is  necessary 
to  settle  what  is  the  true  meaning  of  liberum  tenementum, 
what  it  admits  and  what  it  denies.  Now,  as  it  is  pleaded 
in  answer  to  a  possessory  action,  it  must  admit  a  possession 
in  the  plaintiff,  or  it  would  be  bad  as  amounting  to  the 
general  issue ;  it  must  admit  such  a  possession  as  would 
suffice  to  maintain  llie  action,  if  unanswered,  or  as  against 
a  wrong-doer.  On  the  other  hand,  it  must  deny  a  rightful 
possession,  or  it  would  foil  as  a  defence  to  the  action;  in 
the  language  of  pleading  it  gives  implied  colour  to  the  plain- 
tiff, but  asserts  a  freehold  in  the  defendant  with  a  right  to 
immediate  possession.  In  an  ordinary  case  therefore  such 
a  plea  is  answered  by  replying  a  term  of  years  in  the  plain- 
tiff created  by  the  defendant,  which  shews  that  the  plaintiff's 
possession  is  not  merely  colourable  but  rightful ;  or,  where 
the  declaration  has  been  sufficiently  explicit,  by  taking  issue 
on  the  liberum  tenementum,  and  so  shewing  the  defendant 
to  be  a  wrong-doer.  Now,  in  the  present  case,  the  repli- 
cation shews  that,  as  between  these  parties,  it  has  been 
decided  that  the  plaintiff  is  a  termor,  not  indeed  under  the 
defendant,  but  under  one  whose  title  is  paramount  to  bis; 
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1839.  that  the  possesaion  therefore  is  a  rightfal  one»  and  that  the 
defendant  has  no  right  to  immediate  possession.  But  this 
is  inconsistent  with  the  limited  admission  of  the  plea,  and 
the  title  set  up  by  it  taken  together;  and  therefore  we  think 
the  defendant  was  estopped  from  such  plea.  Mr.  Creswell 
cited  m  support  of  the  replications  to  both  pleas,  the  case 
of  Nares  v.  Lewis,  which  is  to  be  found  in  £  RichardsotCs 
Practice  (a),  440,  and  Browiilow'a  Entries,  493;  and  he  has 
procured  us  a  transcript  of  the  whole  record  firom  the  Trea- 
sury, the  judgment  not  appearing  in  Brownlow.  The  de- 
claration was  in  trespass,  and  for  the  mesne  profits.  The 
plea  set  out  a  title  in  the  defendant  in  fee,  giving  express 
colour  to  the  plaintiff.  The  plaintiff  replied,  by  way  of 
estoppel,  the  proceedings  in  a  former  action  of  ejectione 
firmae  against  the  defendant  and  others,  in  which  judgment 
had  passed  for  him  to  recover  his  term  m  the  same  premises* 
but,  as  in  the  present  case,  the  replication  said  nothing  of 
any  re-entry  or  delivery  of  possession.  The  rejomder  main- 
tained the  title  in  the  plea,  to  which  there  was  a  general 
demurrer;  and,  after  several  continuances,  it  appears  that 
judgment  passed  for  the  plaintiff.  Substituting  a  freehold 
for  a  fee  simple,  this  case  is  precisely  the  same  as  the  pre- 
sent, as  far  as  regards  the  point  already  considered,  and  is 
an  authority  in  support  of  our  opinion. 
Second  point.  The  replications  being  good  by  way  of  estoppel,  the  re- 
maining question  is,  whether  the  rejoinders  avail  to  destroy 
their  effect,  and  these  allege  the  pendency  of  a  writ  of  error 
on  the  original  judgment  in  the  House  of  Lords,  and  we 
are  clearly  of  opinion  against  the  defendant  on  this  point. 
The  authority  cited  by  Mr.  Creswell  from  the  Year  Book 
of  18  Edw.  4,  p.  6,  pU  33,  is  very  direct  and  satisCictory; 
and  to  this  and  other  cases  cited  at  the  bar  may  be  added 
those  of  Taswell  v.  Stone  (b)  and  Benwell  v.  Black  (c),  be- 
cause they  illustrate  the  distinction  taken  between  the  mere 
maintenance  of  the  action  on  a  judgment  pending  a  writ  of 

(a)  Of  ihe  Common  Pleas,  4th  od.        (c)  3  T.  R.  643. 
(6)  4  Burr.  2455. 


^' 
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error  to  reverse  it,  and  the  proceeding  to  execution  upon  a         1839. 
judgment  recovered  in  such  second  action ;  in  the  former 
case,  the  Court  being  clear  that  there  was  no  reason  to  set 
aside  the  judgment,  but  thinking  it  highly  proper  to  stay 
any  proceeding  to  execution  upon  it 

Upon  the  whole,  therefore,  we  give  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER, 

BEFORE 
TfNDAL  C.  J.  AlDERSON  B. 

VaUGHAN  J.      '  GURNKY  B. 

Parke  B.  Coltman  J. 

BOSANQUET  J. 


/^y^%u3o 


HuMPHERY  v.  The  Queen.  Tuaday^ 

June  4th. 
EjRROR  from  the  Queen's  Bench.     See  the  pleadings  A  party  elects- 
set  out  at  length,  3  Nev.S^Perr.  681.    The  case  was  argued  jfjoffi^"^" 

in  Hilary  vacation  last  (Feb.  4th).  must  make  the 

declaration 
required  by 
Sir  J.  Campbell  A.  G.,  for  the  plaintiff  in  error.    The  the9Gw.4, 

question  simply  is,  whether  the  words  of  the  9  Geo.  4,  c  17»  be  made  ' 

s.  2,  requiring  every  person  elected  to  certain  offices  to  make  "  within  one 

.  ,     .  calendar 

a  declaration  "  withm  one  calendar  month  next  before  or  month  next 

upon  his  admission/'  mean,  thtft  a  person  may  make  the  ^^^'^  ^^  ^^^ 

declaration  after  he  has  been  admitted.     The  Court  below  %\oii^**  hrfore 

have  decided  shortly  that  the  declaration  is  not  a  condition  to  S^dmi" 

precedent  to  being  admitted.     But,  if  that  is  so,  it  follows  t^;  ^nd  if  he 

that  the  declaration  need  never  be  made,  for  the  Annual  the  declara- 

Indemnity  Act  would  cure  the  omission,  and  the  corpora-  t;on».theeleo- 

r  t  ./••••.•    T  11^  .  tion  13  void. 

tions  of  the  country  may  be  nlled  with  Jews,  Mahometans, 

or  Pagans.     T-he  intention  of  the  legislature,  however,  in 

VOL.  II.  z  z 
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1839.        passing  the  9  Geo.  4,  c.  17,  must  be  looked  at,  and  it  is 
„  clear  from  the  terms  of  that  statute,  that  in  relaxing  the 

V.  penalties  against  Roman  Catholics  and  Dissenters  it  was 

The  QuiEN.    ^^^  intended  that  any  but  Christians  should  be  admitted  to 
offices  of  trust  in  this  country.     The  importance  attached 
by  the  legislature  to  this  declaration  is  manifest  from  this 
that  in  the  Municipal  Corporation  Act,  5  8c  6  Wilt.  4,  c.  76, 
an  express  clause  is  introduced  (sect.  50),  requiring  this 
declaration  still  to  be  taken.    And  when  Mr.  Salomons,  who 
now  claims  the  office  of  alderman,  was  elected  a  sheriff  of 
London,  but  was  unable  to  make  the  declaration  on  the 
ground  of  his  religious  opinions,  the  5  8c  6  fVill.  4,  c.  $8, 
was  passed,  to  exclude  sheriffs  from  the  provision.    That 
act  however  was  very  unnecessary,  if  the  construction  to 
be  contended  for  to-day  is  the  true  one.     It  is  submitted 
that  the  usage,  set  out  in  the  plea,  of  the  court  of  mayor  and 
aldermen  requiring  a  person,  seeking  to  be  admitted,  to 
make  the  declaration,  is  a  valid  one,  and  that,  on  the  refusal 
to  make  the  declaration  the  election  was  void,  and  a  fresh 
precept  properly  issued.     It  is  further  contended,  that  the 
judgment  of  the  Court  below  is  erroneous  on  two  grounds; 
first,  that,  even  if  the  administering  the  oath  of  office  is 
tantamount  to  admission,  still,  before  admission,  the  decla- 
ration must  be  made,  and  if  there  is  an  omission  or  neglect 
the  election  is  void ;  second,  that  the  making  of  the  declara- 
tion is  of  itself  part  of  the  ceremony  of  admission,  which 
is  not  consummated  merely  by  taking  the  oaths  of  office. 
The  ceremony  consists  of  three  parts:  1.  taking  the  oath 
of  allegiance;  2.  the  oath  of  office;  3.  making  the  declara- 
tion.    It  is  competent  to  the  court  of  mayor  and  aldermen 
to  direct  in  what  order  these  acts  shall  be  performed,  and 
Mr.  Salomons,  having  refused  to  make  the  declaration  at 
the  time  when  it  was  proposed  to  him,  must  be  considered 
as  having  refused  entirely.     It  is  material  to  see  how  the 
law  stood  before  the  passing  the  9  Geo.  4,  c.  1 7.     Now  by 
the  13  Car.  2,  st.^,  c.  1,  s.  \2,  it  is  clear  that  no  one  could 
lawfully  fill  any  of  the  offices  specified  without  having  taken 
the  sacrament  according  to  the  rites  of  the  church  of  Eng* 


HUMPHERY 


land  within  one  year  before  his  election.     From  the  nature        I8d9. 
of  that  test  it  could  not  be  contemporaneous  with  the 
admission,  but  the  policy  of  the  legislature  is  apparent  to  v, 

admit  none  but  members  of  the  church  of  England  to  cor-  ^®  Qubbn. 
porate  offices.  Then  the  25  Car.  2,  c.  2,  s.  2,  required  the 
oaths  of  office  to  be  taken  in  the  next  term  after  admittance 
to  the  office  (extended  by  9  Geo,  %  c.  26,  s.  3,  to  six  months), 
and  the  sacrament  according  to  the  church  of  England 
was  to  be  taken  within  three  months  after  admittance.  By 
these  acts  therefore  it  was  secured  that  none  but  members 
of  the  church  of  England  should  fill  the  various  offices  of 
trust  in  the  kingdom;  and  by  the  Indemnity  Acts,  which 
have  passed  annually  for  the  last  century,  a  further  time  to 
take  the  sacrament  &c.  was  allowed,  which  by  their  retro- 
spective effisct  avoided  all  penalties  incurred.  Then  on 
looking  at  the  9  Geo.  4,  c.  17,  it  is  manifest  that  the  act  was 
passed  merely  to  repeal  so  much  of  the  former  acts  as 
required  the  sacrament  to  be  taken,  according  to  the  rites 
of  the  church  of  England:  but,  in  order  to  maintain  the 
Protestant  church  of  this  country  and  Scotland  respectively, 
a  declaration  was  "  substituted  in  lieu**  of  the  sacramental 
test.  Sections  2,  3,  and  4,  provide  for  the  declaration  to 
tie  made  as  an  anCccedetil  test  bcfure  admission,  similar  to 
the  provisions  of  13  Cftr.  2,  sL  2,  c,  I,  and  sections  5  and  6 
provide  for  a  declaration  to  be  made  after  admission  similar 
to  25  Car.  2,  c*2.  It  has  been  shewn  that  under  \SCar.  2, 
St,  2,  no  one  but  a  member  of  tfie  church  of  England 
could  be  elected  to  a  corporate  office;  it  would,  therefore,  ^ 

be  bungling  legislation  if,  under  9  Geo.  ^,  c.  17,  a  person 
Could  be  admitted  without  making  the  declaration >  It  may 
be  admitted  that  the  Isinguage  used  t^  not  so  precise  as  is 
desirable,  but  the  act  must  be  construed  according  to  the 
intention  of  the  legislature,  \ihicb  is  apparent,  and  the  act 
being  in  pari  materia  with  the  former  ones,  effect  must  be 
given  to  it  cy  pr^s.  The  construction  contended  for  on  the 
other  side  is,  that  ''  upon  admission"  means  '*  after  admis- 
tion;"  but,  where  the  legj>ilature  intended  the  declaration 
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1839.         to  be  made  arter  admission,  as  io  section  5,  very  different 
^/^^^'"^^^      language  is  used,  and,  if  the  construction  were  correct,  two 
V,  declarations  would  be  made  after  admission,  which  seems 

T!io  Queen,    abgufj.     Jt  ig  gj,id  that  the  duties  of  the  court  of  mayor 
and   aldermen  are   merely  ministerial,  viz.   to  administer 
oaths;  but  it  is  clearly  their  duty  also  to  see  the  law  enforced, 
and  they  could  not  know  whether  the  party  was  qualified 
except  by  putting  questions.     By  the  old  corporation  law 
it  was  competent  to  any  elector  to  ascertain  the  qualification 
of  a  candidate,  as  appears  by  JRex  v.  Hawkius  (a) ;  now 
that  duty  devolves  upon  the  persons  making  the  admission. 
It  is  objected  that,  as  the  section  requires  the  declaration 
''  within  one  calendar  month  next  before  or  upon  admission," 
both  words  cannot  mean  '*  before,"  but  the  construction  is, 
that  the  declaration  may  be  made  one  month  before  the 
party  claims  to  be  admitted,  but  musi  at  all  events  be  made 
before  admission.     It  is  true  there  are  many  cases  where 
upon  means  after,  but  there  are  many  also  where  it  means 
before  the  act  done;  the  object  therefore  must  in  all  cases 
be  looked  at.     If  a  new  trial  is  to  be  granted  upon  payment 
of  costs,  it  means  that  the  payment  of  costs  is  to  precede 
the  new  trial.     So  if  there  were  a  law  that  a  man  should 
take  his  seat  in  the  House  of  Commons  upon  taking  an 
oath,  the  oath  must  be  taken  first.  So,  if  upon  voting,  it  were 
required  he  should  take  an  oath,  as  in  the  Catholic  Relief 
Bill,  10  Geo.  4,  c.  7,  s.  2,  the  oath  must  precede  the  vote. 
[Alderson  B.  Suppose  an  act  required  that  a  party  should, 
before  or  upon  his  examination  in  open  Court,  take  an  oath 
to  speak  the  truth,  might  the  oath  be  taken  after  examina- 
tion ?]     That  is  another  pointed  example.     Suppose  also 
a  covenant  by  a  man  to  make  a  settlement  upon  marriage, 
and  the  settlement  made  after  marriage,  and  a  creditor  to 
file  a  bill  to  set  it  aside  as  a  voluntary  conveyance,  would  it 
be  an  answer  that  the  settler  had  covenanted  to  make  the 
settlement  upon  marriage?     [Alderson  B.    The  true  con- 
struction probably  is,  that  it  neither  means  before  nor  after, 

(«)  lOEast,  «11. 


but  coiicurreiitiy  vritb.]  That  construction  is  sufficient  for 
the  plaintiff  in  error.  Then  it  is  objected  that  the  proceed- 
ings of  the  mayor  and  aldermen  were  premature,  that  Mr. 
Salomons  had  at  all  events  a  month  within  which  to  make 
the  declaration.  But  section  4  enacts  that,  on  omission  or 
neglect  to  make  the  declaration,  the  election  should  be  void. 
This  objection  therefore  resolves  itself  into  the  former. 
Where  once  a  party  has  refused  to  make  the  declaration,  it 
was  not  intended  that  a  locus  pamtentitc  should  be  afforded 
him.  Suppose  the  day  after  he  had  been  elected  he  was 
admitted,  and  had  then  refused  to  make  the  declaration, 
can  it  be  contended  that  that  refusal  would  not  make  the 
election  void  ? 

2.  The  making  the  declaration  is  part  of  the  ceremony 
of  the  admission.  Johnson  defines  *'  admittance"  "  al- 
lowance or  permission  to  enter."  But  before  the  party  is 
suffered  to  enter,  he  must  comply  with  the  legal  formalities 
imposed  by  the  persons  admitting  him.  When  an  attorney 
is  admitted  in  the  courts  of  common  law,  two  oaths  are  ad- 
ministered :  could  he  claim  to  prescribe  the  order  in  w*hich 
the  oaths  should  be  taken?  Suppose,  in  the  present  case, 
six  aldermen  had  been  to  be  elected :  could  each  of  them 
liavu  dictated  the  order  and  lime  for  making  the  declarftciorij 
sind  could  ail  uf  li^er^  have  had  tlie  whole  sitting  of  the  court 
to  make  or  retract  a  refii^^aH  What  hardship  can  there  be 
in  holding  that  a  vacancy  is  created  at  the  iustatit  a  refusal 
is  made  ?  The  party  knosvs  what  declaration  the  law  re- 
quires; if  he  is  not  a  ChristiaUp  it  n  not  to  be  expected  that 
a  fe^v  da^s  or  hours  for  deliberation  %vil[  enable  him  to  can* 
form*  The  question  therefore  really  is,  wheilur  the  court 
of  mayor  and  aldernifu  or  the  candidate  is  ly  decide  wliith 
act  shall  precede  the  other,  the  declaraiiou  or  the  admif^siotii 
If  h€  is  not  prepared  to  make  the  declaration^  then  the 
legislature  excludes  him. 


18S9. 
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V. 

The  Queen. 


Sir  F*  Poitockt  contri.     These  acts  of  parliament  all 
contain  restricticus  unknown  to  the  common  law,  and  there- 
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1839.     .    fore  must  be  construed  strictly.  It  cannot  be  contended  that, 
*^^^"^*^      because  the  repealed  acts  were  more  stringent*  a  wide  con- 
9.  struction  must  be  given  to  the  present  statute*  As  it  abridges 

The  QusBR.  ijiQ  rights  of  the  subject,  the  case  must  be  brought  clearly 
witbia  its  provisions.  Great  fear  seems  felt  lest  a  Jew  should 
be  elected  lord  mayor  or  alderman,  but  it  is  dear,  under  sec- 
tion 5  of  9  GepL  4,  c.  17«  that  he  may  be  lord  chancellor,  or 
lord  treasurer,  at  least  for  six  months.  Section  5  enacts  that 
any  person  who  shall  be  admiited  to  certain  offices  shall, 
within  six  months  after  admission,  make  a  declaration ;  it 
is  clear  therefore  that  such  persons  need  not  make  the  de- 
claration before  admission,  for  the  argument  adduced  from 
the  annual  Indemnity  Act  is  not  legitimate,  viz.  that  such 
persons  ought  to  make  the  declaration  before  admission, 
and  that  their  oBiission  to  do  so  is  cured  by  the  Indemnity 
Act.  It  is  an  invalid  argument  for  this  reason-«-it  is  not 
competent  to  conclude  that,  because  there  alw^s  has  been 
an  Annual  Act,  there  always  will  be.  The  provision 
in  section  5  therefore  must  be  taken  as  it  stands.  It  is 
true  that  In  the  tnaUer  o^'  Sleavenson(a)  the  Court  decided 
that  an  act  of  indemnity  is  to  be  construed  prospectively. 
Buty  whether  that  decision  be  good  law  or  not,  the  present 
act  cannot  be  soundly  construed  on  the  assumption  that 
an  tonual  indemnity  act  will  always  pass.  Great  stress  is 
laid  on  the  words  enacting  that  the  declaration  shall  be 
substituted  t»  Ueu  of  the  sacramental  test  ^  but  it  does  not 
follow  that  the  former  acts  are  to  be  pursued  in  omnibus. 
The  object  of  the  Test  and  Corporation  Acts  was  to  secure 
the  party  being  a  member  of  the  church  of  England ;  that 
of  the  declaration,  merely  to  guard  again&t  attacks  on  the 
church  of  England.  Section  4  enacts,  that  **  if  any  person 
placed,  elected  or  cbo&en  in  any  of  the  said  offices  shall 
omit  or  neglect  to  make  the  declaration,  such  placing,  elec- 
tion or  choice  shall  be  void."  It  does  not  enact  that  the  ad- 
mission shall  be  void;  because  the  word  "placed"  seems  to 
be  equivalent  to  the  word  ^*  admitted,"  as  appears  by  the 

(a)  2  B.  &  C.  34. 


preamble  to    13  Car.  2,  at.  2,  c.  1,  where  "  placing"  and         1839. 
*'  remoTing"  are  opposed  to  one  another :   therefore  it  is    t^^^"^^^ 
contemplated  that  there  should  be  an  admission  without  9. 

the  declaration,  and  that  then  the  subsequent  omission  TheQuBBN. 
should  disqualify.  [Tindal  C.  J.  The  word  "  placed "" 
describes  those  officers  appointed  by  the  crown^  such  as 
recorders,  8cc.,  and  distinguishes  them  from  those  elected 
by  the  corporate  body.  Alderson  B.  In  section  13  of  13 
Car.  9,^  the  word  "placed"  is  contradistinguished  from 
''  admission/'  and  in  section  9  the  commissioners  are  au- 
thorized to  place  certain  parties  in  the  corporate  offices, 
who  are  afterwards  to  take  the  oaths :  if  a  corporation  were 
dissolved,  and  the  crown  were  to  appoint  new  corporate 
officers,  that  would  be  a  placing,  the  admission  would  come 
afterwards.]  The  word  '*  placed"  in  the  preamble  clearly 
does  not  refer  to  such  a  case.  Then  upon  section  2  of 
9  Geo.  4,  the  words  only  require  **  the  declaration  upon 
admission  **;  but  the  question  is,  what  right  have  the  mayor 
and  aldermen  to  require  the  declaration  to  be  made,  and  to 
declare  the  election  void  ?  If  Mr.  Salomons  had  come  at 
any  other  time  within  a  calendar  month  to  make  the  decla- 
tion,  could  he  be  said  to  have  omitted  or  neglected? 
[Tindal  C.  J.  The  argument  on  the  other  side  is,  that  Mr, 
Salomons  might  have  made  the  declaration  at  any  time 
within  a  month  before  he  came  up  to  be  admitted ;  you 
say  that  he  had  a  month  absolute  in  which  to  make  it  P] 
Yes.  It  is  not  necessary  to  lay  down  the  course  the  Court 
ought  to  have  adopted,  it  is  sufficient  to  shew  that  they 
were  wrong  in  declaring  the  election  void.  Mr.  Salomons 
presented  himself  to  be  admitted;  if  he  broke  any  bye-laws 
of  the  court,  he  subjected  himself  to  the  penalties ;  that  was 
all.  The  duties  of  the  mayor  and  aldermen  were  merely 
ministerial,  and,  if  after  admission  Mr, Salomons  had  omitted 
to  make  the  declaration,  then  his  election  would  have  be- 
come void.  The  word  vpon  never  means  before.  In  Dr. 
Johnson,  thirty  definitions  of  the  word  are  given,  not  one 
of  which  is  before.     The  instance  cited  by  the  Attorney- 
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1839.         General  makes  against  him — a  new  trial  granted  upon  pay- 

^'^^^'^^      ment  of  costs,  means,  that  the  new  trial  is  to  be  after  the 
MuMPafiar 

V.  payment  of  costs ;  so  where  the  law  enacts  a  man  is  to  be 

The  Queen,  hanged,  or  a  reward  to  be  paid,  upon  conviction,  it  is  clear 
that  upon  means  after.  [TtWa/  C.  J.  The  cases  you  are 
putting  are  where  the  consideration  is  stated  on  which  a 
thing  is  to  be  done,  as  where  a  fine  is  to  be  paid  by  a  copy- 
holder upon  admission,  in  which  case  it  was  held  that  the 
fine  was  not  to  be  paid  till  after  admittance,  but  that  de- 
pended on  its  being  the  consideration ;  here  it  is  contended 
to  be  a  condition  precedent]  That  assumes  the  whole 
question.  But  how  can  it  be  said  there  has  been  a  refusal 
by  Mr.  Salomons?  Suppose  when  he  w*as  asked  to  make 
the  declaration  he  required  time,  and  the  court  offered  to 
adjourn,  if  he  would  pledge  his  honour  to  state  to  them  at 
the  subsequent  meeting  whether  he  would  make  the  decla- 
ration or  not,  and  he  declined  to  give  the  pledge,  would 
this  be  a  refusal  ?  Yet  this  is  what  actually  occurred.  At 
what  moment  of  time  is  it  contended  that  the  election  was 
void;  at  the  time  he  first  declined  to  make  the  declaration f 
But  suppose  that  he  had  afterwards  and  at  the  same  court 
tendered  his  willingness  to  make  it?  [Alderson  B.  It  does 
not  appear  but  that  the  declaring  the  election  void  was  the 
last  act  of  the  court.]  The  question  is,  whether  the  election 
was  void  at  the  time  the  precept  was  ordered  to  issue. 
{Parke  B.  It  is  the  duty  of  the  mayor  to  Issue  the  precept 
when  there  is  a  vacancy,  no  judgment  of  the  court  is  re-* 
quired  as  in  the  case  o(  Rex  \.  Johnson  {a)."]  The  whole 
question  is,  had  the  court  of  mayor  and  aldermen  power  to 
require  the  declaration  to  be  made.  In  a  penal  statute 
like  the  present,  a  strict  construction  will  be  put  upon  the 
disabling  clauses ;  and  The  Margate  Pier  Company  v.  Han" 
nam  {b)  is  a  strong  authority  to  shew  that  the  Court  will 
not  construe  the  word  "  void"  in  an  act  of  this  sort  abso- 
lutely. 

(a)  5  A.  &  £.  488 ;  S.  C.  6  N.  &  M.  870.         (b)  3  B.  &  Aid.  366. 
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Sir  J.  Campbell  A.  G.  replied.  par.  ado.  vuU.        J^ 

HmipmgK  y 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court. —  9. 

In  this  case  the  Court  of  Queen's  Bench  gave  judgment  in  THoQceen. 
favour  of  the  crown  upon  a  quo  warranto  information,  filed 
against  the  defendant  for  exercising  the  office  of  alderman  of 
the  ward  of  Aldgate,  in  the  city  of  London.  The  plead- 
ings raise  the  question  on  demurrer,  whether,  at  the  time  of 
issuing  the  precept  by  virtue  of  which  the  defendant  below 
was  elected  alderman,  the  office  was  void,  by  reason  of 
Mr.  Salomons,  who  had  been  elected  alderman  of  that  ward, 
upon  a  vacancy  by  death,  having  neglected  to  comply  with 
the  provisions  of  9  Geo.  4,  c.  17>  s.  2. 

Mr.  Salomons  had  not  made  and  subscribed  the  declara- 
tion required  by  that  act  before  he  tendered  himself  to  the 
court  of  mayor  and  aldermen  for  admission  into  the  office 
of  alderman.;  and  upon  his  so  tendering  himself,  as  it  is 
averred  in  the  plea,  *'  the  said  David  Salomons  was  then 
and  there  requested  by  the  said  court  of  mayor  and  alder- 
men to  make  and  subscribe  in  their  presence  the  said 
declaration  in  the  said  act  mentioned ;  but  the  said  David 
Salomons  did  not  nor  would  at  the  said  court  of  mayor  and 
aldermen,  so  holden  as  last  aforesaid,  nor  at  any  time  within 
one  calendar  month  next  before  or  upon  his  admission  into 
the  said  office  of  alderman,  nor  at  any  other  time  whatso-^ 
ever,  make  and  subscribe  the  said  declaration,  but  wholly 
omitted  and  refused  so  to  do.'* 

The  replication  does  not  traverse  this  omission  and  neg-* 
lect,  but  states  the  special  circumstances,  viz.  that  within 
the  space  of  one  month  next  after  the  day  of  his  election 
he  presented  himself  to  the  court  of  mayor  and  aldermen, 
and  demanded  and  made  claim  to  be  admitted,  and  that  the 
Court  demanded  of  him  whether  he  had  signed  the  decla- 
ration required  by  the  said  act  within  the  space  of  one 
month  next  before  his  then  application  for  admission;  to 
which  he  answered  that  he  had  not;  "whereupon  the  Court 
demanded  of  him  whether  he  would  make  and  subscribe 
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1839.  the  said  declaration ;  whereupon  the  said  David  Sahmons 
declined  to  say  whether  he  would  or  not,  but  required  the 
said  court  to  admit  him  to  the  said  office,  which  the  said 
The  QuEXH.  court  then  and  there,  and  within  the  space  of  one  month 
from  the  election  of  the  said  David  Sahmons  to  the  said 
office  of  alderman,  positively  refused  to  do,  and  the  said 
court  then  and  there  declared  the  election  of  the  said  David 
Salomons  to  the  said  office  to  be  uuU  and  void/' 

Upon  this  state  of  the  pleadings  the  Court  is  bound  to 
assume  that  he  omitted  to  make  and  subscribe  the  dech- 
ration  at  the  time  when  the  court  required  htm  to  do  so ; 
because  the  allegation  in  the  plea  that  he  did  so  omit  and 
neglect  is  not  traversed,  and  it  is  ingeniously  alleged  in  the 
replication,  that  he  would  not  say  whether  he  would  do  so 
or  not  after  he  should  be  admitted.  And  the  question 
therefore  becomes  tbLs  whether,  by  reason  of  such  omission 
and  neglect,  Mr.  Sahmon^s  election  became  void ;  which 
que»tion  depends  upon  the  construction  which  must  be  put 
upon  the  act  of  parliament  as  to  the  time  at  which  the 
declaration  required  by  the  statute  most  be  subscribed  and 


The  9  Gee*  4y  c.  17»  after  referring  in  the  first  section  to 
the  acts  usually  called  the  Corporation  and  Test  Acts,  and 
reciting  the  expediency  of  repealing  so  much  of  them  as 
imposes  the  necessity  of  taking  the  sacrament  of  the  Lord's 
Supper  according  to  the  ntes  and  usage  of  the  church  of 
England,  proceeds  to  repeal  such  parts  of  the  said  acts. 
The  2d  section,  after  reciting  that  the  Protestant  Episcopal 
Church  of  England  and  Ireland,  and  the  doctrine,  discipline 
and  govemmoit  thereof,  and  the  Protestant  Presbyterian 
Church  of  Scotland,  and  the  doctrine,  discipline  and  go- 
vernment thereof,  are,  by  the  laws  of  this  realm,  severally 
established  permanently  and  inviolably,  and  that  it  was 
just  and  fitting,  on  the  repeal  of  such  parts  of  the  said  acts 
as  impose  the  necessity  of  taking  the  sacrament  as  a  quali- 
fication for  office,  that  a  declaratioD,  which  is  afterwards 
set  forth,  should  be  stibsiituted  in  lieu  thereof,  proceeds  to 
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enacts  **  That  every  person  who  shall  hereafter  be  placed,        1839. 
elected  or  chosen,  in  or  to  the  ofiBce  of  mayor,  alderman,    ,^"^^ 
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&c.,  or  in  or  to  any  office  of  magistracy,  or  place,  trust,  or  9. 

employment,  relating  to  the  government  of  any  city,  &c.    ^^  Qumn. 
within  England,  Wales,  or  the  town  of  Berwick-upon* 
Tweedy  shall,  toithin  one  calendar  mmth  next  before  or 
upon  hi$  admission  into  any  of  the  aforesaid  offices  or  trusts, 
make  and  subscribe  the  declaration"  therein  set  forth. 

The  dd  section  specifies  in  the  presence  of  what  persons 
the  said  declaration  shall  be  made  and  subscribed ;  and  the 
4th  enacts  that  '^  if  any  person  placed,  elected  or  chosen 
into  any  of  the  aforesaid  offices  or  places,  shall  omit  or 
neglect  to  make  and  subscribe  the  said  declaration  in  man- 
ner above  mentioned,  such  placing,  election  or  choice  shall 
be  void ;  and  that  it  shall  not  be  lawful  for  such  person  to 
do  any  act  in  the  execution  of  the  office  or  place  into  which 
be  shall  be  so  chosen,  elected  or  placed." 

It  is  clear  from  these  recitals  and  provisions  that  the 
legislature  meant  to  open  as  well  corporate  offices  as  places 
in  the  gift  and  appointment  of  the  crown  to  every  person 
professing  the  Christian  faith,  instead  of  confining  them,  as 
before  bad  been  the  case,  to  those  only  who  were  willing 
to  take  the  sacramental  test ;  but  it  is  equally  clear  that  it 
intended  that  no  one  should  exercise  such  an  office,  unless 
be  made  and  subscribed,  at  the  proper  time,  the  declasation 
which  is  substituted  instead  of  such  sacramental  test :  and 
the  only  difficulty  which  is  raised  upon  this  record  is,  whe-' 
ther  the  proper  time  had  arrived  for  holding  the  election  of 
Mr.  Salomons  to  be  void,  when  he  was  required  by  the 
court  of  mayor  and  aldermen  to  make  and  subscribe  the 
declaration  prescribed  by  the  act,  and  when  he  omitted  and 
neglected  so  to  do. 

And  we  are  all  of  opinion  that,  upon  the  proper  coo* 
struction  of  the  act,  suck  time  had  then  ajrrive^  and  that 
the  non-compliance  of  Mr.  Salomons  with  such  requisition 
of  Uie  court  made  bis  election  to  the  office  of  alderman 
ipsofacio  voi4 
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1839.  Upon  two  points^  which  have  been  made  in  the  course 

,.  of  the  argument  on  the  part  of  the  crown,  we  have  enter- 

V.  tamed  no  doubt.     We  think  it  clear  that  the  statute  did 

e  QuEiM.    jj^^  intend  by  the  2d  section  to  give  the  period  of  one 
entire  month  to  the  person  elected,  within  which  he  might 
decide  whether  he  would  make  the  declaration  or  not ;  and 
that  the  objection,  that  one  month  had  not  elapsed  in  this 
case  between  the  election  of  Mr.  Salomons  and  the  appli- 
cation to  be  admitted,  is  entirely  without  foundation.     The 
statute  never  could  anticipate  that  any  one  would  offer  him- 
self as  a  candidate  for  the  office,  who  had  not  already  niade 
up  his  mind  to  subscribe  the  declaration  imposed  by  law ; 
and  the  plain  object  of  the  provision  contained  in  the  2d 
section  appears  to  us  to  be,  that  if  at  the  time  of  being  ad- 
mitted the  person  elected  has  already  made  the  declaration 
so  recently  as  within  one  month  next  before  (but  not  at  an 
anterior  period),  such  making  of  the  declaration  shall  be 
sufficient,  and  he  cannot  be  called  upon  to  make  it  again. 
Neither  have  we  any  doubt  upon  another  point,  which  was 
raised  in  the  course  of  argument,  namely,  that  the  legisla- 
ture did  not  intend  to  give  to  the  person  elected  a  reason- 
able time  after  admission  for  the  purpose  of  making  the 
declaration ;  for,  in  the  first  place,  such  are  not  the  words 
of  the  act;  nor  could  the  legislature  have  ever  contemplated 
that  the  propriety  of  making  or  not  making  the  declaration 
was  a  subject  which  required  any  time  for  consideration. 
The  words  of  the  act,  "  upon  his  admission,"  do  not,  as  it 
appears  to  us^  mean  after  the  admission  has  taken  place, 
but  upon  the  occasion  of  or  at  the  time  of  his  admission ; 
the  words  of  that  section  shew  the  intention  of  the  legisla- 
ture to  have  been  that  the  space  of  time,  commencing  at 
the  distance  of  one  calendar  month  next  before,  and  termi^ 
nating  with  the  act  of  admissioni  should  be  the  limit  or 
period  within  which  the  declaration  was  required  to  be 
made;  so  that,  if  not  made  at  an  earlier  time,  the  latest 
opportunity  of  making  it  would  be  at  the  same  time  and 
place  at  which  the  oath  of  office  was  administered,  and  be- 
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fore  the  same  persons ;  in  effect^  the 
ration  does,  b^  virtue  of  those  words, 
of  admission,  and  is  an  essential  reqi 
mitted  to  exercise  the  corporate  ol 
therefore  to  be  unnecessary  to  refer  tc 
meaning  of  the  word  ''  upon/'  which 
undoubtedly  either  mean  before  the 
relates,  or  simultaneously  with  the  act 
done,  according  as  reason  and  good  s 
pretation  with  reference  to  the  con 
matter  of  the  enactment.  And  conse* 
after  having  been  admitted  in  the  s 
had  not  been  passed,  Mr.  Salomons  h 
lected  to  make  the  declaration,  his  el 
tionably  have  been  void,  and  it  woul 
of  the  court  of  mayor  and  aldermen  to 
a  precept  for  a  new  election. 

But  the  point  upon  which  the  doul 
in  this  case  has  arisen  in  our  minds 
strict  interpretation  of  the  wording  o 
became  void  by  the  mere  offer  of  ti 
admitted  at  the  proper  time  when  I 
elected  and  admitted,  and  by  his  omis 
time  to  make  and  subscribe  the  de< 
whether,  as  no  admission  had  actual! 
old  corporate  form,  that  is,  by  taking 
occasion  had  arisen  upon  which  he  wi 
declaration,  and  the  court  had  the  poM 
tion  to  be  void. 

It  seems,  however,  to  us  that  the  i 
struction  of  the  act,  and  the  coustru 
effectuate  the  intentions  of  the  legis 
person  elected  (not  having  qualified 
month  by  making  the  declaration)  be 
more  if  he  decline  to  say  whether  he 
make  and  subscribe  the  declaration,  at 
porate  oaths,  at  the  time  and  place 
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1^39.  ought  to  take  place,  according  to  the  charter,  by-law,  or 
usage,  of  the  corporation,  no  complete  or  valid  admission 
can  take  place  at  all ;  bis  admission  could  be  at  most  but 
The  Queen,  an  idle  form,  since  he  cannot  be  permitted,  under  section  4, 
**  to  do  any  act  in  the  execution  of  his  office/'  and  that  his 
election  thereby  becomes  void.  The  declaration  comes  in 
lieu  of  the  sacramental  test,  which  in  the  case  of  corporate 
offices  must  have  been  taken  not  only  before  the  admission, 
but  even  before  the  election  of  the  party;  it  is  a  test  of  the 
required  qualification  for  the  office,  both  as  indicating  the 
religious  faith  of  the  party,  and  furnishing  a  security  by  his 
solemn  promise  against  any  injury  to  the  Protestant  church 
and  its  establishments.  And,  as  the  precise  order  in  which 
each  part  of  the  act  of  admission  is  to  take  place  is  not 
defined  by  the  statute,  it  is  reasonable  to  hold,  where  there 
is  any  doubt  as  to  which  should  precede  the  other,  that  the 
court  of  mayor  and  aldermen,  being  the  proper  court  to 
give  the  admission,  may  prescribe  the  order  in  which  the 
respective  parts  of  the  admission  shall  be  arranged;  that 
they  may  first  ascertain  the  qualification  before  they  admi- 
•  nister  the  oath  of  office  (  instead  of  adopting  the  course 
which  might  be  useless,  and  which  if  useless  would  be  im- 
proper and  might  even  lead  to  inconvenience,  viz.  that  of 
first  administering  the  oath  and  afterwards  ascertaining  the 
qualification.  There  is  no  reason,  therefore,  why  the  admis- 
sion by  the  corporate  oath  of  office  should  first  take  place, 
before  the  statutory  declaration  is  made,  but  the  contrary ; 
as  thereby  this  great  inconvenience  would  follow,  thai  the 
time  during  which  the  corporation  remains  without  an 
officer  must  be  unnecessarily  extended. 

And  we  think  this  construction  is  entirely  consistent  with 
the  words  of  the  statute.  The  2d  section  is  framed  upon 
the  supposition  that  the  party  elected  will  be  completely 
admitted,  and  requires  that  he  make  the  declaration  either 
within  a  given  time  before,  or  at  the  time  and  on  the  occasion 
of  his  admission,  superadding  a  new  requisite  to  the  old  cor- 
porate form  of  admission.     It  is  the  4th  section  which  pro- 
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vides  for  the  consequences  of  omission  or  neglect  to  make        i839. 
that  declaration.    It  enacts  that,  if  the  person  elected  shall      ^"^"^^^^ 
omit  or  neglect  to  make  and  subscribe  the  said  declaration  in  ,;. 

manner  above  mentioned,  such  placing,  election  or  choice^  '^^  Queen. 
shall  be  void.  The  question,  therefore,  upon  the  words  of 
this  section  is — what  is  the  proper  meaning  of  the  general 
words  of  reference,  **  in  manner  above  mentioned  V  And, 
coupling  those  words  with  the  context,  we  think  we  are  not 
bound  to  say  that  they  mean  al  the  time  when  a  corporate 
admission  has  been  completed,  when  it  is  clear  from  the 
context  that  an  actual  admission  cannot  be  an  available 
admission  unless  the  declaration  is  made,  and  that  the  per* 
son  elected  cannot,  without  such  declaration  made,  exercise 
any  corporate  functions.  It  is  also  not  unworthy  of  obser- 
vation that  the  words  of  the  4th  section  do  not,  in  terms, 
provide  that  that  admission  shall  be  void,  but  the  ekction 
only  (for  the  word  ''  placing''  has  no  reference  to  admission, 
but  only  to  appointment  or  title,  by  any  other  mode  than 
election  or  choice);  and  it  can  scarcely  be  conceived  that, 
if  an  actual  admission  had  been  contemplated,  the  legisla- 
ture would  not  have  declared  such  admission  to  be  void  by 
the  refusal  or  omission  to  make  the  declaration. 

Upon  the  whole,  therefore,  we  hold  the  meaning  of  the 
statute  to  be  that  it  makes  void  the  election,  if  the  person 
elected  (not  having  previously  qualified  within  a  calendar 
month)  should  omit  or  neglect  to  qualify  himself  by  making 
the  declaration  at  the  time  and  occasion  when  he  ought 
to  be  admitted,  and  that  the  useless  form  of  a  corporate 
admission  is  not  necessary  before  the  party  can  be  called 
on  to  qualify  according  to  the  statute,  and  before  the  elec- 
tion can  by  law  be  declared  to  be  void. 

We  therefore  think  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed. 

Judgment  reversed. 
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1830. 

^^^^v^  Charles  Rishton  v.  Nesbit, 

MowU^y  Nesbit  v.  Charles  Rishton. 

December  Qd. 

J.  Error  lies  £RR0R  on  a  writ  of  right,  originally  brought  in  the 
q"uer  Chamber  Common  Pleas,  Lancaster,  wherein  Charles  Rishtott,  the 
on  a  judgment  demandant,  claimed  certain  tenements  through  Barbara 
Queen'sBench  ^y^oun,  deceased,  who  was  seised  of  the  premises  in  fee,  to 
in  error  from  ^it^  within  sixty  years  now  last  past,  and  alleged  that  from 
Pleas  at  Lan-  the  said  Barbara  jlytoun,  upon  her  death,  the  right  to  the 
^^^u..  tenements  aforesaid   descended  to  John  Rishton,  as  the 

the  tenant  second  cousin  and  heir  of  the  said  Barbara  Aytotm,  and 
crany^tTl*^  which  said  John  Rishton  was  the  great  great  grandfather  of 
count  in  a  writ  the  said  Charks  Rishton,  &c. 

on'ml  dicit  by  Special  demurrer,  setting  out  for  cause  that  it  did  not 
the  demand-  appear  in  or  by  the  said  count  how  or  in  what  manner  the 
up  final  judg-  said  John  Rishton  was  the  second  cousin  and  heir  of  Gar- 
ment, '"^^^»»^  bara  Aytotm,  and  that  it  was  not  expressly  averred  that 
be  in  mercy,  Barbara  Aytoun  was  seised  in  fee  within  sixty  years  then 
Sanf  hold^""  last  past,  but  only  under  a  videlicet, 
the  tenements  Rishton,  the  demandant,  having  made  no  answer,  judg- 
mandant  and    tn^nt  was  entered  up  for  the  defendant  as  follows :  it  is  con- 

his  heirs  for      sidered  that  the  said  Charles  Rishton  and  his  pledges  to 

ever,theCourt  i.       ,  •     4.  ,  . 

of  King*B         prosecute  be  m  mercy  for  his  false  complamt,  and  that 

Srit^ofwo^  ^^^  '*^^  Nesbit  go  thereof  without  a  day  &c.,  and  the 
from  the  Com-  said  Nesbit  hold  the  tenements  aforesaid,  with  the  appur- 
lancasUT '  teuances,  to  him  and  his  heirs  quit  of  the  said  Charles 
reversed  so       Rishton  and  his  heirs  for  ever. 

judgment  be-  Error  being  brought  on  this  judgment  by  the  plaintiff 
'  d'id^'  ^^^^^>  ^"  ^^^  Court  of  King's  Bench,  it  was  argued  in 
the  tenant  Michaelmas  term,  1836.  The  following  points  were 
Srt?nem?nts  •**^®^  ^^^  argument  by  the  plaintiff  beUw:  the  plaintiff  in 
quit  of  the  de-  error  intends  to  argue,  among  other  objections,  first,  that 
hiriieirs  for  ^^^  judgment  is  bad  in  law  and  defective,  in  as  much  as  it 
ever,  no  issue  is  no  bar  to  any  subsequent  action  which  might  be  com- 
joined;andthe  nienced  by  the  demandant  for  the  recovery  of  the  same 
Court  of  Ex-  lands,  this  judgment  not  being  for  a  default  after  mise  or  issue 
ber  affirmed  the  decision  of  the  King*8  Bench. 
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joined;  second,  that  the  judgment  is  bad  in  law  and  defeo  i8d9. 
tive  because  it  adjudges  that  the  tenant  should  hold  the 
tenements  to  him  and  his  heirs  quit  of  the  demandant  and 
his  heirs  for  ever,  which  part  of  the  judgment  should  have 
been  omitted  as  being  applicable  only  to  default  after  mise 
or  issue  joined,  whereas  in  this  cause  default  was  made 
before  issue  joined ;  third,  that  the  said  judgment  should 
merely  have  concluded  that  the  demandant  and  his  pledges 
be  in  mercy,  and  that  the  tenant  go  without  day,  &c. 

Wightman,  for  the  demandant  (a),  cited  the  following 
authorities  (6) :  Fitzh.  Abr.  tit.  Judgment,  pi.  245;  Bro. 
Abr.  tit.  Droit  de  Recto,  pi.  16;  9  Vin,  Abr.  tit.  Droit  de 
Recto  (G);  Heidon  v.  Smethwick,  Goldsb.  90;  Co.  Litt. 
295  b;  2  Wm.  Saund.  44,  n.  (4). 

Starkie,  contrd,  cited  the  following  authorities:  Bracton, 
373  b;  Dowland  v.  Slade,  5  East,  290;  Fleta  de  Narra- 
tione,  lib.  vi.  c.  16;  Ferrer's  case,  6  Rep.  7;  Com.  Dig. 
Pleader,  (Y  1);  Dumsday  v.  Hughes,  3  B.  &  P.  453; 
Charlwood  v.  Morgan,  1  N.  R.  64;  Tooth  v.  Boddington, 
1  Bing.  208;  Worley  v.  Blunt,  9  Bing.635;  Heme  v.Lil^ 
borne,  1  Buls.  16 1 ;  Pettryn's  case,  5  Rep.  85  b. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  in  Hilary  term,  1837>  delivered  the 
judgment  of  the  Court. — ^This  is  a  writ  of  error  from  the 
Court  of  Common  Pleas  at  Lancaster,  and  the  case  is  this: 
Upon  demurrer  to  the  count  in  a  writ  of  right,  judgment 
final  was  given  fof  the  tenant,  viz.  that  he  bold  the  tene- 
ments aforesaid  to  him  and  his  heirs  quit  of  the  said  Charles 
Rishton  and  his  heirs  for  ever. 

(a)   Nov.   15tb,    1837,    before  abolitbed  bjf  3  &  4  WiU.^,  c.  27, 

Lord   Denman  C.  J.,    Patteson,  s.  36,  it  has  been  thought  unneces- 

Wiltianu  and  Coleridge  Js.  sary  to  give  the  arguments. 

(6)  As  writs  of  right  have  beep 

VOL.  II.  3  A 
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For  the  demandant  it  is  argued  that  judgment  final  can 
only  be  given  after  issue  joined  on  the  mise,  for  which 
position  Bro.  Abr.  tit.  Droit  de  Recto,  pi.  l6,  is  relied  on, 
citing  the  Year  Book,  26  Hen.  8,  f.  8,  pi.  6,  which  is  in  the 
very  words  given  in  Brooke^  **  Nota  per  Fitzherbert  Justice, 
judgment  final  ne  serra  done  in  briefe  de  droit,  mes  puis 
le  mise  joine/' 

It  is  said  on  the  part  of  the  tenant  that  this  is  doubted  in 
Bractan,  but  we  cannot  find  any  passage  in  Bractim  to  that 
effect,  nor  indeed  any  authority  at  all  contradicting  the  dic- 
tum of  Fitzherbert  J.  The  reason  is  sufficiently  apparent, 
viz.  that  until  the  tenant,  by  joining  the  mise,  asserts  his 
own  right,  the  question  as  to  which  of  the  litigant  parties 
has  the  greater  right  is  not  raised,  and  it  is  only  upon  the 
determination  of  that  question  by  verdict,  or  by  either  party 
making  default  and  abandoning  it  {Penryn*%  case(<i)),  that 
the  judgment  final  proceeds,  which  judgment  in  terms 
affirms  that  the  one  party  and  his  heirs  shall  hold  the  tene- 
ments quit  of  the  other  and  his  heirs,  that  is,  adjudges  that 
he  has  the  greater  right. 

The  result  is,  that  so  much  of  the  judgment  below  as 
adjudges  that  the  tenant  hold  the  tenement  to  him  and  his 
heirs  quit  of  the  demandant  and  his  heirs  for  ever  must  be 
reversed,  and  the  rest  of  it  affirmed. 


Judgment  accordingly. 

A  writ  of  error  having  been  brought  on  this  judgment  in 
the  G)urt  of  Exchequer  Chamber,  Wightman,  in  Michael- 
mas term,  1838,  obtained  a  rule,  calling  upon  the  plaintiff 
in  error  to  shew  cause  why  all  proceedings  on  the  writ  of 
error  should  not  be  quashed  for  irregularity. 


StarJcie  shewed  cause  in  Michaelmas  vacation,  1839(6). 
It  is  contended  that  the  writ  of  error  in  this  case  ought  to 


(a)  5  Rep.  85  b. 

lb)  Jan.  9th,  before  Tindal  C,  J., 


Vaughan  J.,  Bosanquet  J.,  Aldentm 
B.,  Guniey  B.  and  CoUman  J. 
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have  gone  to  the  House  of  Lords,  but  the  words  of  the 
1 1  Geo.  4  8c  1  Will,  4,  c.  10,  s.  8,  which  govern  writs  of 
error,  are  quite  general,  as  section  8  enacts  *'  that  writs  of 
error  upon  any  judgment  given  by  any  of  the  said  Courts*' 
shall  be  returnable  only  in  the  Exchequer  Chamber.  Rex 
V.  Wright  {a)  and  Trafford  v.  The  Kifig(b)  do  not  entirely 
govern  this  case,  for  there  the  writ  of  error  was  brought 
without  any  objection  taken.  In  Rex  v.  Wright  (a),  Tin* 
dal  C.  J.  said,  '^  In  the  case  of  an  act  of  parliament  passed 
expressly  for  the  further  advancement  of  justice,  and  in  its 
particular  enactment  using  terms  so  comprehensive  as  to 
include  all  cases  brought  up  by  writ  of  error,  we  think  there 
is  neither  authority  nor  principle  for  implying  the  exception 
of  criminal  cases."  If  any  doubt  remained,  it  would  be 
explained  by  the  construction  put  on  the  £7  Eliz.  c.  8.  It 
was  held  on  that  statute  that,  where  an  action  was  originally 
commenced  in  a  county  palatine,  a  writ  of  error  did  not  lie 
to  the  Exchequer  Chamber,  but  only  to  the  House  of  Lords; 
that  however  turned  on  the  particular  expressions  of  the 
statute,  which  are  not  to  be  found  in  the  present  act. 
Ricketts  V.  Lewis  (c)  was  cited  on  moving  for  the  rule,  in 
which  error  was  first  of  all  brought  in  the  King's  Bench  on 
a  judgment  of  the  Common  Pleas  at  Westminster,  and  from 
thence  was  carried  into  the  Exchequer  Chamber,  but  the 
Court  held  that  it  did  not  lie  in  that  Court,  for  the  conse- 
quence would  have  been  that  the  Court  of  Common  Pleas 
would  have  been  sitting  in  error  upon  its  own  judgment* 
[Tiiiilai  C,  J-  We  Ihougbt  the  case  tacitly  excluded*] 
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Wight  man  f  contrd.  If  the  argument  on  the  other  side 
prevails,  the  consequences  will  be  to  give  three  writs  of 
error  on  every  judgment  from  the  County  Palatine  at  Lan- 
caster; first,  to  the  Queen's  Bench;  second,  to  the  Exche- 
quer Chamber;  and  laslly,  to  the  House  of  Lords*  This 
could  not  have  been  the  intention  of  the  legislature,  which 

(c)  2C.  «£  J.  tl;  S.a2TjfTW, 


(a)  \  A.  h  E,  434. 

( 

(A)  SBing.  204. 

15. 
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1889.  pMBed  tbe  1 1  Geo.  4  &  1  WUl.  4  to  faciliute  appeals. 
Before  that  statute  it  is  olear  there  were  only  two  appeals, 
viz.  to  the  King*8  Bench  and  to  the  House  of  Lords;  and 
it  is  submitted  that  this  act  applies  to  the  three  superior 
Courts  at  Westminster  Hall  only.  Sect.  8  enacts  "  that  a 
transcript  of  tbe  record  only  shall  be  annexed  to  the  return 
of  the  writ,"  ^'  and  such  proceedings  as  may  be  necessary 
thereon  shall  be  awarded  by  the  Court  in  which  the  original 
record  remains;*'  which  is  strictly  applicable  to  the  superior 
Courts  only ;  because  in  writs  of  error  from  the  Common 
Pleas  at  Lancaster  only  the  transcript  of  the  record  is  sent 
to  the  Queen's  Bench ;  1  Archb.  Pr.  544  (by  C/uUy)  6th  ed.; 
and  therefore  the  Court  of  Exchequer  Chamber  would 
have  only  the  transcript  of  a  transcript.  [Coltman  J.  I  be* 
lieve  in  no  case  is  the  record  removedt  but  that  the  tran- 
script  is  in  contemplation  of  law  considered  the  record  (a).] 
BdcketU  v.Lewi$(b)  is  the  only  case  in  point;  and  the 
same  reasoning  applies  here  as  there;  for  suppose  two 
judges  of  the  Common  Pleas  or  of  tbe  Exchequer  hap- 
pened to  be  Judges  of  tbe  Common  Pleas  at  Lancaster, 
then  if  a  writ  of  error  were  brought  in  the  Exchequer 
Chamber^  it  would  come  before  the  same  justices.  [Al- 
derson  B.  The  same  thing  would  happen  if  two  justices  of 
tbe  Queen's  Bench  were  justices  of  the  Common  Pleas  at 
Lancaster ;  therefore  tbe  argument  is  balanced.] 

TiNDAL  C.  J. — The  words  of  the  clause  in  1 1  Geo,  4  &. 
1  WUL  4,  c.  70|  s.  S,  are  quite  general,  *'  that  writs  of  error 
upon  any  judgment  given  by  any  of  the  said  Courts  (the 
Courts  before  mentioned  being  the  Queen*s  Bench,  Com- 
mon Pleas  and  Exchequer,)  shall  hereafter  be  made  return- 
able" in  the  Exchequer  Chamber  only;  which  words  are 
certainly  large  enough  to  comprehend  judgments  of  every 
kind,  both  original  judgments  and  those  given  on  writs  of 
error  in  the  Queen's  Bench  on  judgments  of  inferior  courts. 

(a)  See  Serjt  Williams'  note,  2  Wms.  Saund.  101,  n. 
{b)  2C.&  J.  12;  S.C.  «Tynv.  15. 
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Therefore  unless  some  serious  inconvenience  be  pointed 
out  which  clearly  could  not  have  been  contemplated  by  the 
legislature,  the  natural  construction  of  these  words  is  to  in- 
clude all  judgments  on  writs  of  error.    The  first  objection 
made  is,  that  thereby  three  writs  of  error  are  made  available 
to  the  purpose.    I  agree  that  this  was  probably  not  the  in- 
tention of  the  legislature,  but  it  is  incidental  to  the  case 
included  in  the  terms  of  the  act,  and  it  really  puts  the 
parties  suing  out  error  into  a  better  condition  and  to  less 
expense  than  they  were  previously;  for  we  have  always 
been  anxious  to  hdve  this  Court  full,  in  order  to  save  the 
expense  of  a  further  appeal  to  the  House  of  Lords,  and,  by 
our  so  doing,  appeals  to  that  tribunal  have  been  much  di- 
minished.   The  second  objection  is,  that,  as  two  justices 
of  the  Exchequer  or  of  the  Common  Pleas  may  have  been 
justices  of  the  Common  Pleas  at  Lancaster,  a  writ  of  error 
in  the  Exchequer  Chamber  would  bring  the  case  before  the 
same  judges  before  whom  it  was  tried,  and  therefore  that 
Ricketts  V.  Lefnis  (a)  applies.     But  this  is  far  too  general 
an  application  of  that  case,  as  it  would  include  all  cases  of 
inferior  jurisdictions,  where  the  judge  who  vits  at  the  trid 
of  the  cause  would  also  sit  as  a  court  of  error  if  a  bill  of 
exceptions  were  tendered.     Lastly,  it  is  said  that  the  late 
act  only  applies  to  the  three  superior  Courts  at  Westmin- 
ster Hall,  where  the  original  record  remains,  and  that  it  is 
clear  that  it  does  not  apply  to  the  Common  Pleas  at  Lan- 
caster, where  the  original  record  remains,  and  from  which 
only  a  transcript  is  brought  up.     The  statute  vays  that 
such  judgment  as  the  Court  of  Exchequer  Chamber  shall 
give  shall  be  entered  on  the  original  record  remaining  in 
the  court  below.     Where  is  the  greater  difficulty  in  apply- 
ing it  to  the  case  of  a  judgment  in  the  Common  Pleas  at 
Lancaster  than  to  a  judgment  of  the  Common  Pleas  at 
Westminster?     I  think  this  writ  of  error  lies,  and  that  such 
a  construction  may  be  put  upon  the  act  without  straining 
its  language. 

(a)  «  C.  &  J,  11 ;  5.  &  2  Tyrw.  15. 
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Vauqhan  J.,  BosANQUET  J.,  Alderson  B.,  Gur- 
Net  B.,  and  Coltman  J.  concurred. 


V.  Rule  discharged. 

RisHToir. 

The  defendant  joined  in  error,  and  the  case  was  argued 
in  Trinity  vacation  last  {a),  by  Starkie  for  the  plaintiff  in 
error  and  Wightman  for  the  defendant  in  error.  The  fol- 
lowing points  were  stated  for  argument  by  the  plaintiff  in 
error : — 

First.  That  the  judgment  in  a  writ  of  right,  where  de- 
fault is  made  by  the  demandant  after  mise  joined,  being 
final,  (namely,  that  the  tenant  hold  the  tenements  sought  to 
be  recovered  to  him  and  his  heirs  quit  of  the  demandant, 
his  heirs  and  assigns  for  ever,  and  not  merely  that  the  de- 
mandant  be  in  mercy  for  his  false  claim,)  there  appears  to 
be  no  good  reason  for  holding  that  a  judgment  by  default 
before  the  mise  is  joined  should  not  likewise  be  final. 

Second.  That  this  doctrine  is  apparent  from  the  great 
strictness  which  the  Courts  have  at  all  times  observed  iu 
proceedings  on  a  writ  of  right,  the  reason  for  which  would 
fail  were  the  judgment  not  a  final  one. 

Third.  That  the  judgment  in  the  inferior  Court  of  the 
duchy  of  Lancaster  being  a  final  one,  it  ought  not  to  have 
been  reversed. 

TiNDAL  C.J.  now  delivered  the  judgment  of  the  Court. 
After  stating  the  previous  proceedings,  his  lordship  said — 

The  present  writ  of  error  is  brought  by  the  tenant  to  re- 
view the  judgment  of  the  Court  of  Queen's  Bench :  but 
after  argument,  and  upon  consideration,  we  think  the  judg^ 
ment  given  by  that  Court  is  right.  It  is  to  be  observed  in 
tbe  first  place  that  this  is  not  even  a  judgment  upon  de« 
murrer  where  the  demurrer  has  been  joined,  and  both  par« 
ties  are  before  the  Court.    It  is  a  judgment  upon  a  de- 

(a)  January  9th,  before  Ttndal  C.  J.,  Vaughan  and  Boumguet  Js., 
Alderson  and  Gurnet^  Bs.,  and  Coltman  J, 
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murrer  by  the  tenant,  where  the  demandant  has  nlade  de- 
ftult  bj  not  appearing  on  the  day  given  to  him  to  join  in 
demurrer;  so  that  although  the  law  may  well  be  that>  if 
either  party  makes  default  at  the  day  giveii^  after  demurrer 
joined,there  shall  be  final  judgment  against  him,  as  appears 
to  be  laid  down  in  6  Mod.  5,  for,  in  that  case  the  de- 
murrer having  been  joined,  the  Court  is  bound  to  give 
judgment  upon  the  whole  record;  yet  here  the  demandant, 
by  not  joining  in  demurrer,  makes  default,  and  both  parties 
are  no  longer  before  the  Court;  and  consequently  the  judg- 
ment against  him  ought  upon  principle  to  be  strictly  and 
properly  that  which  is  given  where  he  is  nonsuited  or  non- 
prossed for  any  other  default  after  the  appearance  of  the 
tenant,  but  before  any  answer  put  in  by  the  tenant  to  the 
Court.  Now,  in  the  case  of  any  personal  action,  the  judg- 
ment against  the  plaintiff,  under  these  circumstances,  would 
be  that  of  barring  him  from  maintaining  that  particular  ac- 
tion, bat  not  a  final  and  perpetual  bar  against  any  other; 
and,  so  far  therefore  as  any  analogy  holds,  the  judgment  in 
a  real  action  ought  to  be  the  same.  And,  looking  at  the 
authorities  which  have  been  brought  before  us,  we  think 
the  weight  of  them  is  in  favour  of  that  conclusion.  The 
authority  of  Co.  Litt.  295  b,  is  very  strong  to  the  point, 
where  the  very  reason  upon  which  the  nonsuit  of  the  de- 
mandant in  a  writ  of  right  is  held  to  be  peremptory,  ap- 
pears to  rest  on  the  ground  that  it  is  a  nonsuit  after  the 
mise  joined  on  the  mere  right;  nor  is  the  authority  of 
Heidon  v.  Smethwick  (a)  less  decisive.  It  is  very  difiicult 
to  reconcile  all  the  dicta  of  different  judges  in  the  Year 
Books  upon  this  point.  Fitzherberfs  Abr.  tit.  Judgment, 
245,  lays  it  down  that  final  judgment  shall  not  be  given 
but  for  default  after  the  mise  joined.  On  the  other  hand, 
Paston  J.,  in  Bro.  Abr.  tit.  Nonsuit,  26,  states  his  opinion 
to  be,  "  that,  if  the  plaintiff  be  nonsuited  in  a  writ  of  right 
before  appearance,  judgment  final  shall  not  be  given  et  e 
contra  after  appearance.*'     But,  as  we  find  the  law  held  to 

(a)  Goldsb.  60. 
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1839.  the  contrary  by  Lord  Coke,  io  which  the  authority  of  the 
case  iu  Gold$ber0Hgh  agrees,  and  as  the  law  laid  down  by 
Lord  Coke  agrees  with  reason  and  analogy,  we  think  that 
rule  of  law  ought  to  prevail,  and  hold  that  the  judgment  of 
the  Queen's  Bench  must  consequently  be  affirmed. 

Judgment  affirmed. 


IN  THE  QXIEEIPS  BENCH. 

Lord  HowDBN  v.  Sir  John  Simpson,  Knt,  and  others  (a). 

By  indentare  DEBT  on  covenant.  The  declaration  sUted  that  on  the 
d^rXi^*^*  4th  May,  1836,  by  a  certain  agreement  then  made  between 
who  were         the  plaintiff,  on  the  one  part,  and  the  defendants,  on  the 


ftharehoiders 
in  a 


projected  ^^^^^  P*'^^*  ^hich  said  agreement,  sealed  &Cm  the  plaratiff 

milwA^,  and     brought  into  Court,  reciting  that  a  Company  had  been  formed 

peer  of  parlln-  '^r  making  a  railway  from  the  city  of  York  to  and  into  the 

ment,  ihroufth  township  of  Altofts,  in  the  parish  of  Normanton,  in  the 
whose  estate  \.  ^r    ,      .  •  .     .     .  .  .  .         j 

the  railway       county  of  York,  thence  to  be  unHed  with  another  projected 

was  to  pass,  it  ^^i,^       called  The   North   Midland   Railway,  and   such 

was  stipulated,  ■'  •'' 

on  the  one       Company  so  formed  was   called  The   York  and   North 

hand, that  he 

should  with-         ('0  Rjo^ers^d  in  the  Exchequer      error  before  the  House  of  Lords, 

draw  his  oppo-  Chamber,   and   now  pending   in      See  the  nett  case. 

sition  to  a  bill 

then  before  Parliament  for  making  the  railway  according  to  a  certain  line,  and,  on  the 

other  hand,  that  tbejf  would  apply,  the  next  session,  for  a  deviated  line,  and  that,  in 

case  the  bill  then  in  Parliament  for  the  original  line  should  pass  during  the  then  present 

session,  they  would,  witkin  six  months  after  its  passing,  pay  him  5000/.  as  compensation 

for  the  damage  his  estate  would  sustain  by  the  deviated  line,  without  prejudice  to  the 

further  compensation  to  be  paid  him  in  the  event  of  the  deviated  line  not  being  adopted. 

To  a  declaration  in  debt  for  the  5000/.,  alleging  that  the  platntiflT  bad  withdrawn  his 

opposition,  and  that  the  bill  had  passed,  &c.,  the  defendants  pleaded,  1.  That  they  had 

abandoned  the  said  deviated  line,  and  had  adopted  and  were  endeavouring  to  procure 

an  act  for  another  line,  which  would  entirely  avoid  the  plaintiff's  esute :  S.  Iliac  the 

agreement  was  made  secretly,  without  the  knowledge  either  of  those,  through  whose 

lands  the  original  line  was  to  pass,  or  of  the  legislature,  and  was  kept  secret  till  the 

passing  of  the  act,  and  that  the  plaintiff  was  a  peer  of  Parliament. 

Held,  1.  That  the  first  ptea  was  no  answer. 

2.  As  to  the  second  plea,  that  the  concealment  of  this  agreement  from  the  legislature 
was  a  fraud,  and  that  the  plaintiff  could  not  recover. 

Quere,  whether  it  was  an  answer  to  the  action  that  the  agreement  was  concealed 
from  the  other  landownera  on  tbe  line,  or  that  the  pUunttff  was  a  peer  of  Parliaaenc. 
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Midland  Railway  Company;  and  that  defendants  were  four 
of  the  proprietors  of  such  Company,  and  that  a  bill  had 
been  introduced  into  Parliament  for  making  such  railway 
so  intended  by  the  said  Company;  and  the  line  thereof, 
according  to  such  bill  and  the  maps  and  plans  deposited 
for  the  purposes  thereof,  would,  for  a  considerable  extent, 
pass  through  the  estates  and  near  the  mansion  and  resi- 
dence of  the  plaintiff  at  Kirby  Wharfe  and  North  Milford, 
in  the  West  Riding  of  the  county  of  York ;  and,  as  he,  the 
plaintiff,  considered  the  same  would  be  a  great  injury 
and  detriment  to  his  estates,  and  was  therefore  a  dis- 
sentient from  such  undertaking,  and  would  oppose  the 
passing  of  the  said  bill,  that  the  defendants  in  their  own 
individual  capacities,  and  not  merely  as  proprietors  in  the 
projected  railway,  had  proposed  to  the  plaintiff  that,  if  he 
would  withdraw  his  oppoeition  to  the  bill,  and  assent  to 
the  said  railway,  they  would  endeavour  to  deviate  the  line 
proposed  in  the  map  of  plan  deposited  for  the  purposes  of 
the  bill,  in  the  manner  in  the  agreement  and  recital  men* 
tioned,  and  that,  in  case  the  bill  then  in  Parliament  for 
making  such  railway  pass  into  a  law  in  the  then  present 
session  of  Parliament,  then  the  defendants  should  be 
bound  by  the  further  stipulations  and  agreements  in  the 
agreement  after  contained,  and  plaintiff  did  agree  that,  in 
consideration  of  the  stipulations  and  agreements  in  the 
agreement  after  contained  being  observed  and  performed, 
he,  the  plaintiff,  did  thereby  withdraw  his  opposition  to  the 
bill,  and  give  his  assent  thereto;  and  defendants  did  thereby 
jointly  and  severally  covenant  and  agree  with  the  plaintiff 
that,  in  case  the  bill  then  in  Parliament  for  making  the  rail- 
way should  be  passed  into  a  law  within  the  then  present 
session  of  Parliament,  defendants,  some  or  one  of  them,  or 
the  Company,  should  and  would,  within  six  calendar 
months  after  the  act  for  constructing  the  railway  according 
to  the  line  in  the  then  present  bill,  and  the  maps  and  plans 
so  deposited  as  aforesaid,  should  In  the  then  session  of 
Parliament  receive   the  royal  assent,  pay  unto  plaintiff 
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18S9.        5000/.  as  or  towards  compensation  for  the  damage  and 
^^'^^'^"^       detriment  which  the  residence  and  estate  of  plaintiff  would 
t,  sustam  from  the  railway  passmg  accordmg  to  such  deviated 

^d^?!?^  line,  and  exclusite  of  and  without  prejudice  to  the  further 
compensation  to  be  made  to  the  plaintiff,  in  the  erent  of 
the  deviated  line  not  being  uUimateljr  addpted,  and  without 
prejudice  to  such  further  compensation  to  him  or  to  his 
tenants  for  any  damage  as  thereinafter  mentioned.  Aver- 
ment, that  plaintiff,  in  pursuance  of  the  agreement,  to  wit, 
on  the  day  and  year  aforesaid,  withdrew  his  opposition  to 
the  bill,  and  that  it  received  the  royal  assent  on  the  21st 
June,  1836.  Breach,  the  non-payment  of  the  5000/., 
though  six  months  had  elapsed. 

The  first  plea  set  out  the  deed  on  oyer,  which  contained 
the  recitals  and  agreements  referred  to  in  the  declarati<Jn. 
The  deed  set  out  in  its  margin  the  line  to  be  originally 
proposed  to  Parliament  and  also  the  deviated  line,  add  an 
agreement,  in  case  the  bill  then  ib  Parliament  should  pass 
during  the  then  present  session  for  making  the  railway  ac- 
cording to  the  original  parliamentary  plan,  that  the  defend- 
ants, in  the  next  session  of  Parliament,  would  apply  and 
usfe  theh'  be^t  endeavours  for  obtaining  an  amended  act 
for  deviating  the  line  of  the  railway,  and,  in  case  of  failure, 
that  they  would  pay  the  plaintiff  such  additional  sum  of 
money,  over  and  above  the  5000/.,  for  additional  damage 
which  he  would  sustain  from  the  railway  passing  otherwise 
than  according  to  the  deviated  line,  as  should  be  deter- 
mined by  arbitration.  Then  followed  an  agreement  that  the 
defendants,  before  using  any  of  the  plaintiff's  lauds,  should 
pay  him  100/.  an  acre  for  the  Same,  and  that  they  would, 
upon  demand,  fully  compensate  him  and  his  tenants  for  all 
damage  which  might  be  sustained  in  consequence  of  the 
construction  of  the  railway  whilst  the  works  were  in  pro- 
gress, the  amount  of  compensation  to  be  settled  by  arbitra- 
tion. The  deed  contained  also  an  agreement  by  the  de- 
fendants to  do  and  forbear  many  acts  for  the  protection  of 
the  plaintiff*^  property,  and  a  proviso  by  which  the  agree- 
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ment  waa  to  become  void  in  case  the  bill  should  not  pats 
during  the  then  present  session  of  Parliament  The  plea 
then  alleged  that  after  making  the  agreement  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  February, 
1837,  the  Company  of  proprietors  of  the  projected  railway 
resolved  to  abandon,  and  did  altogether  abandon,  the  de-« 
viated  line  set  out  in  the  agreement,  and  in  lieu  thereof  did 
then  resolve  to  adopt,  and  did  then  adopt;  another  line  for 
their  projected  railway,  in  lieu  of  the  deviated  line  men- 
tioned in  the  agreement,  which  newly  adopted  line  entirely 
misses  and  is  altogether  out  of  the  lands  of  the  said  plain- 
tiff and  every  part  thereof,  and  that  the  Company,  to  wit, 
on  the  day  and  year  aforesaid,  presented  a  petition  to  the 
present  Parliament  to  be  permitted  to  carry  the  projected 
railway  along  the  newly  adopted  line,  and  were  then  making 
every  exertion  in  their  power  to  procure  an  act  of  Parlia- 
ment for  carrying  the  projected  railway  along  the  newly 
adopted  line,  and  that,  if  they  should  succeed  in  obtaining 
the  act,  no  part  of  the  projected  railway  would  pass  through 
the  lands  of  the  plaintiff  or  any  part  thereof.  Verification. 
Second  plea :  That  the  projected  railway  in  the  agree- 
ment mentioned,  at  the  time  of  making  the  agreement,  was 
intended  to  pass  through,  and,  according  to  the  act  to  which 
the  royal  assent  was  so  given  as  in  the  declaration  men- 
tioned, is  intended  to  pass  through,  divers  lands  of  divers 
individuals,  and  that  the  agreement  was  made  and  entered 
into  privately  and  secretly  between  the  parties  thereto,  and 
without  the  consent  or  knowledge  of  the  said  individuals 
through  whose  lands  the  railway  was  intended  to  pass  as 
aforesaid,  and  was  concealed  from  them  continuafly  until 
the  act  was  passed;  and  that  the  agreement  was  not  dis-" 
closed  to  or  known  in  or  by  the  Parliament,  in  and  by 
which  the  act  was  so  passed  as  aforesaid,  and  that  the  same 
agreement  was  concealed  from  the  legislature  during  the 
passing  of  the  said  act;  and  that  the  plaintiff,  before  and  at 
the  time  of  making  the  agreement,  was,  and  from  thence 
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18S9.        hitherto  hath  been  ami  still  is;  a  peer  of  this  realm  and  a 
^T^"^^^      lord  of  Parliament  {a).    Verification. 

V.  Special  demurrer  to  the  first  plea,  on  the  ground  that  it 

^T^^  does  not  appear  by  the  plea  whether  the  Company  aban- 
doned the  deviated  line  in  the  agreement  mentioned  before 
or  after  the  passing  of  the  act  of  Parliament  in  the  agree* 
ment  in  the  said  declaration  mentioned ;  and  that  the  aban- 
donment of  the  line  in  the  agreement  mentioned  affords  no 
answer  to  the  cause  of  action  in  the  declaration  mentioned ; 
that  the  money  stipulated  to  be  paid  by  the  defendants  in 
the  agreement  was  to  be  paid  at  all  events  within  six 
months  after  the  passing  of  the  act,  and  that  it  is  no  answer 
that,  after  the  agreement  made  and  the  act  passed,  the 
Company  thought  fit  to  abandon  the  line.  Sic.  &c. 
General  demurrer  to  the  second  plea. 
Joinders  in  demurrer. 

Cresswellf  for  the  plaintiff.  .The  first  plea  is  bad.  The 
abandonment  of  the  deviated  line  referred  to  in  the  agree- 
ment can  be  no  answer  to  an  unqualified  undertaking  to 
pay  the  plaintiff  5O00L  within  six  months  after  the  passing 
of  the  bill  for  the  original  line.  The  only  condition  prece- 
dent to  the  payment  is  the  passing  of  that  bill  during  the 
then  session  of  Parliament.  The  case,  on  this  point,  is 
within  Pordage  v.  Cole  (ft) ;  there  is  a  time  specified  for  the 
payment,  which  is  independent  of  any  other  stipulation  or 
event,  except  the  passing  of  that  bill. 

The  second  plea  seeks  to  invalidate  the  plaintiff's  claim 
on  the  ground,  among  others,  that  the  agreement  was  con- 
cealed from  Parliament.  The  same  ground  was  taken  in 
The  Vaitxhall  Bridge  Company  v.  Earl  Spencer  {c).  A  bill 
for  building  Vauxhall  Bridge,  and  containing  clauses  for 
indemnifying  the  proprietors  of  Battersea  Bridge,  who  op- 
posed the  bill  in  its  early  stages,  had  passed  the  Commons. 
On  application  to  have  it  read  a  second  time  in  the  House 

(it)  These  words  Were  added  by         (6)  1  Wms.  Saand.  319  h. 
consent  during  the  ai|;oment.  (c)  S  Madd.  356. 


How  DEN 
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of  Xordsi  several  peers  objected  to  parts  of  it,  and  espe-  1839. 
daily  to  the  indemnifyiug  clauses,  on  the  ground  that  such 
a  contract  was  contrary  to  public  policy,  and  was  likely  to  **"«.' 
operate  as  a  bar  to  the  general  improvement  of  the  country.  ^V^'tlT^ 
In  consequence  of  this  objection  the  bill  was  withdrawn; 
but  the  proprietors  of  Battersea  Bridge  having  declared 
their  intention  to  oppose  the  passing  of  the  intended  act, 
unless  a  sum  of  money  was  paid  to  them  for  the  withdrawal 
of  their  opposition,  a  sum  of  6000/.  was  secured  to  them. 
This  arrangement  was  concealed  from  the  legislature,  and 
in  the  following  year  the  act  was  passed.  The  Vauxhall 
Bridge  Company  filed  a  bill  in  Chancery  to  have  the  secu- 
rity delivered  up  to  be  cancelled,  and  a  demurrer  to  the  bill 
was  overruled  by  Sir  T.  Plumer  V.  C«9  because  the  agree- 
ment was  illegal  on  the  ground  of  public  policy.  Lord 
Eldon  C.(a),  however,  was  of  a  different  opinion,  and  held 
the  agreement  was  not  illegal. 

The  plea  further  objects,  that  this  agreement  is  void  be- 
cause Lord  Howden  is  a  peer  pf  Parliament.  But  he  does 
not  contract  to  give  his  vote,  as  a  peer,  in  favour  of  the 
railway  bill,  he  merely  contracts  to  assent  as  one  of  the  land- 
owners whose  estate  would  be  affected  by  it,  and  such 
assent  must,  in  compliance  with  the  standing  orders,  be 
stated  and  known  to  the  House.  It  may  be  said  that  by 
this  contract  he  disqualified  himself,  in  some  measure,  from 
properly  discharging  his  legislative  duties,  as  he  would  have 
to  vote  on  a  measure  in  which  he  was  personally  interested. 
It  might  as  well  be  said  that  he  was  incompetent  to  grant 
a  lease,  because  he  might  afterwards,  as  a  peer,  have  judi* 
cially  to  decide  upon  the  construction  of  its  terms.  [Lord 
Denman  C.  J.  Suppose  Lord  Howden  had  voted  against 
the  bill,  could  he  have  recovered  this  money  ?]  Certainly ; 
he  is  not  bound  by  the  agreement  to  vote  at  all.  Lord 
Petre  v.  The  Eastern  Counties  Railway  Company  (b)  shews 

(a)  Vauxhall  Bridge  Company  (b)  Not  tlien  reported.  See  the 
v.  Earl  Spencer,  Jac.  64.  case  ia  the  reports  of  "  Railway 

Closes,''  462. 
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1839.        that  an  agreement^  like  the  preteot,  on  the  part  of  a  peer, 

^•^'^'^^      18  not  illegal.    A  peer  .may  be  a  member  of  a  joint  stock 

9.  company,  or  he  may  hold  bank  stock,  although  the  Bank 

Sfiipsoir      Qf  England  has  from  time  to  time  to  apply  to  Parliament 

for  a  renewal  of  its  charter.     If  the  acquisition  of  such 

interests  were  pronounced  illegal,  on  the  ground  that  it 

tended  to  bring  individual  interest  in  collision  with  public 

duty,  such  a  doctrine  might  affect  half  the  members  of  both 

Lords  and  Commons.    The  agreement  was  certainly  no 

fraud  upon  the  other  shareholders;  Edwards  v.  Tke  Grand 

Junction  Railway  Company  (a). 

The  present  case  has  been  twice  before  a  court  of 
equity  {b).  The  defendants  filed  a  bill  to  have  this  agree- 
ment delivered  up  to  be  cancelled  and  for  an  injunction, 
and  relied  on  the  three  objections  which  they  now  set  up 
in  their  second  plea ;  and  Lord  Langdale  M.  R.  overruled 
a  demurrer  to  the  bill  for  want  of  equity,  because  he  was 
of  opinion  that  such  an  agreement  to  procure  an  act  of 
Parliament,  on  a  representation  that  one  line  was  best  and 
intended  to  be  pursued,  whereas  it  was  intended  to  adopt 
another  line,  was  a  fraud  upon  the  legislature.  This  was 
the  only  ground  on  which  the  Master  of  the  Rolls  pro- 
ceeded, and  does  not  amount  to  a  distinct  judgment  on 
the  point,  but  merely  to  an  intimation  of  opinion ;  for  his 
lordship  concluded  by  saying,  ^*  I  could  not  decide  in  favour 
of  the  demurrer  without  entertaining  a  clear  opinion  that 
the  contract  was  valid ;  and  as  I  think  it,  on  the  contrary, 
very  probable  that  the  contract  will  prove  to  be  invalid,  I 
am  of  opinion  that  on  that  ground  the  demurrer  must  be 
overruled."  The  case  was  afterwards  brought  before  Lord 
CotUnham  C.  on  appeal,  and  he  evidently  dissented  from 
the  opinion  expressed  by  Lord  Langdale  on  the  above 
point,  and  allowed  the  demurrer,  but  on  a  ground  uncon- 
nected with  the  present  argument,  viz.  that  the  illegality,  if 
any^  of  the  agreement  appeared  on  the  face  of  it,  and 

(a)  1  MylM  &  Cr.  650.  (b)  Simpton  v.  lord  Hmimt  1 

Keen,  583,  and  3  Mjrlne  &  Cr.  97. 
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therefore  that  a  court  of  equity  had  no  jurisdiction  to  order 
it  to  be  delivered  up.  This  is  certainly  an  agreement  which 
night  be  entered  into  by  any  ordinary  person,  and  there  is 
nothing  in  it  which  is  at  all  connected  with  the  plaintiff's 
duties  as  a  member  of  the  legislature. 
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Sir  F.  Pollock,  contrJi.  This  case  is  not  within  Potdage 
Cole  (a).  The  payment  of  the  money  is  bound  up  with 
the  contemplated  taking  of  the  plaintiff's  land.  The  de- 
fendants agree  to  pay  the  5000/.  ^'  as  or  towards  compensa- 
tion for  the  damage,  &c.  which  the  residence  and  estate 
(of  the  plaintiff)  will  sustain  from  the  said  railway  passing 
according  to  such  deviated  line.'*  These  ^ords  have  no 
meaning,  if  the  payment  is  to  be  taken  as  independent  of 
the  deviated  line.  That  line  has  been  abandoned;  the 
plaintiff  cannot  be  damaged  by  the  line  now  contemplated, 
and  has  no  claim  therefore  on  the  defendants.  If  a  contract 
were  made  to  pay  money  within  six  months  after  the  ap- 
pointment of  a  person  to  an  office,  and  he  should  die 
before  appointment,  or  Parliament  should  abolish  the 
office,  the  money  would  not  be  payable. 

The  secret  agreement  to  abandon  the  line  before  Parlia- 
ment and  to  substitute  another  was  a  fraud  upon  Parlia- 
ment and  upon  the  other  parties  interested  in  the  railway, 
whether  the  intended  act  of  parliament  is  to  be  considered 
as  a  public  act,  or  simply  as  a  private  bargain  sanctioned 
by  the  legislature.  '*  The  agreement/'  says  Sir  T.  Ptumer 
V.C.,  in  The  Vauxhall  Bridge  Company  v.  Earl  Spencer  (ft), 
**  was  secretly  made  during  the  pendency  of  the  bill  in 
Parliament,  and  that  secrecy  is  the  great  ground  of  objec- 
tion to  it,"  &c.  ^^  The  object  of  the  agreement  was  to  pre- 
vent an  opposition  to  the  bill  in  Parliament,  and  it  was  to 
be  concealed  from  the  legislature.  Such  an  underhand 
agreement  was  a  fraud  upon  the  legislature,  and  contrary 
to  principles  of  public  policy*  The  contract  was  invalid. 
It  falls  wilhtn  the  principle  of  the  cases  that  have  been 

(a)  1  Wms.  Saund.  310  b.  {b)  %  Mudd.  36& 
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18S9.  cited,"  Lord  Eldwi  C,,  when  the  case  came  before  him, 
certainly  does  not  appear  to  ha?e  agreed  with  all  that  was 
said  in  the  Conrt  below:  but  what  was  said  by  the  Vice- 
Chancellor  on  the  subject  now  under  consideration  was 
necessary  to  his  decision,  whereas  what  was  said  by  the 
Chancellor  on  the  same  subject  was  quite  immaterial  to 
his  decision,  \i4iich  was  simply  that  the  question  should  be 
raised  in  a  court  of  law.  So  also  in  this  very  case,  when 
before  the  courts  of  equity.  Lord  Cottenbam  C.  does  not 
judicially  dissent  from  the  ground  taken  by  the  Master  of 
the  Rolls,  but,  after  making  extra-judicial  observations, 
which  at  most  are  only  an  intimation  of  opinion,  he  decides 
nothing,  except  that  the  question  should  be  raised  in  a 
court  of  law* 

The  agreement  was  illegal  also  on  the  ground  that  it 
tended  unduly  to  influence  the  plaintiff  in  his  legislative 
character;  and,  even  if  such  an  agreement  could  have 
been  legally  entered  into  by  any  ordinary  individual,  it  cer- 
tainly could  not  by  a  member  of  Parliament  Many  con- 
tracts may  be  made  by  others  which  peers  cannot  make. 
In  Jones  v«  Randall  {a)  it  was  decided  that  an  action  lay  to 
recover  a  wager,  whether  a  decree  of  the  Court  of  Chan- 
cery would  be  reversed  on  appeal  to  the  House  of  Lords, 
but  in  that  very  case  Lord  Mansfidd  C.J.  said,  that  a  peer 
could  not  have  recovered  on  such  a  wager.  He  referred 
also  to  Gilbert  v.  Sykes  (A).  Estate  bills  are  always  sub- 
mitted to  the  judges  to  ascertain  whether  the  proper  as- 
sents have  been  given.  It  is  doubtful  whether  a  peer  could 
give  his  assent  to  such  a  bill  unless  in  the  House  of  Lords. 

Cre$mell^  in  reply.  As  to  the  first  plea,  it  is  clear  that 
the  plainliff  has  done  every  thing  he  agreed  to  do ;  die  de- 
fendants have  not  done  what  they  agreed  to  do.  [Lord 
Denman  C.  J.  We  think  that  the  first  plea  is  bad.] 

This  agreement  was  not,  because  it  was  kept  secret,  a 

(a)  1  Cowp.  37.  (b)  16  East,  150. 


fraud  oo  the  other  landowutrs.  How  were  they  affected 
by  9uch  secrecy  ?  Before  the  bill  was  brought  into  the 
HouAe  they  made  their  own  agreenient  with  the  Company; 
and  the  Company  cannot  surely  be  bound  to  disclose,  as  a 
matter  of  duty,  to  the  owner  of  A.  how  much  they  have 
given  to  the  owner  of  B*  for  his  land.  When  estate  bills 
are  before  the  judges,  they  do  not  inquire  what  terms  the 
parties  have  made  with  each  other.  In  the  case  of  a  com* 
position  with  creditors  the  basis  of  the  contract  is  that  they 
shall  share  equally. 

As  to  this  agreement  contemplating  the  substitution  of 
anoUier  line  for  the  line  to  be  proposed  to  Parliament,  a 
railway  company  is  not  pledged  to  propose  the  best  line. 
For  the  sake  of  making  a  beginning,  which  is  of  paramount 
importance,  they  may  obtain  an  act  for  one  line,  and  then 
come,  at  a  subsequent  session,  for  a  deviated  line*  On  this 
point  Lord  Cottenham  C.  makes  some  very  pointed  obser* 
vations  on  this  very  case,  though  certainly  he  cannot  be  said 
to  have  decided  the  present  question.  The  Vauxball  Bridge 
Company  v.  Earl  Spencer  {a)  is  a  much  stronger  case  than 
the  present,  for  there  the  public  might  be  said  to  have  a 
direct  interest  in  having  the  bridge  free  of  toll ;  and  a  simi-^* 
lar  observation  applies  to  Edwards  v.  The  Grand  Junction 
Railway  Company  (&)• 

Cur.  adv.  vulU 
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Lord  Dbnman  C,  J.,  in  Hilary  term,  18dg(c),  delivered 
the  judgment  of  the  Court — This  case  was  argued  in  the 
sittings  after  last  term,  upon  demurrer  to  the  pleas.  The 
declaration  sets  out  so  much  of  an  agreement  under  seal 
between  the  parties,  as  shewed  that  a  bill  had  been  intro- 
duced into  Parliament  for  the  construction  of  a  railway, 
upon  a  line  which  would  pass  near  to  the  mansion  of  the 
plaintiff,  and  which  he  had  therefore  declared  his  intention 
to  oppose ;  that  the  defendants  had  proposed  to  him  tl>at,  if 

(c)  January  31sC. 


(a)  Jac.  64. 

(6)  1  Mylne  &  Cr.  650. 
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be  would  withdraw  his  opposition  and  asseot  to  the  bili, 
they  would  endeavour  to  deviate  the  proposed  line  in  the 
manner  stated  in  the  agreement,  and  that,  in  case  the  bill 
should  pass  in  the  then  present  session,  they  would  be 
bound  by  the  further  stipulations  in  the  agreement.  The 
declaration  then  stated  that,  on  condition  of  these  stipula- 
tions and  agreements  being  performed,  the  plaintiff  did 
thereby  withdraw  his  opposition  and  give  his  assent,  and 
the  defendants  did  thereby  covenant  and  agree  that,  in  case 
the  bill  should  be  passed  in  that  session,  they  would,  vi^ithin 
six  months  after  the  passing  of  the  act  for  constructing  the 
railway  according  to  the  line  at  present  proposed,  pay  the 
plaintiff  5000/.  as  compensation  for  the  damage  his  resi- 
dence and  estates  would  suffer  from  the  railway  passing 
according  to  the  deviated  line,  without  prejudice  to  tbeyWr- 
ther  compensation  to  be  made  in  the  event  of  the  deviated 
line  not  being  ultimately  adopted.  It  then  averred  the 
withdrawal  of  the  plaintiff's  opposition,  the  passing  of  the 
bill,  the  elapsing  of  the  six  months,  and  assigned  a  breach 
in  the  non-payment  of  the  dOOOi. 

To  this  declaration,  after  setting  the  agreement  out  on 
oyer,  the  defendants  first  pleaded  a  plea,  which  we  thought 
bad  for  reasons  assigned  during  the  argument. 

More  difficult  and  more  important  questions  arise  upon 
the  second  plea.  This  plea  seeks  to  avoid  the  deed  on 
three  several  grounds.  1st,  That  the  railway,  at  the  time 
of  making  the  agreement,  was,  and  by  the  bill  now  passed 
is,  intended  to  be  carried  through  the  lands  of  divers  indi- 
viduals, and  the  agreement  was  entered  into  secretly  with- 
out their  knowledge.  2nd,  That  the  agreement  was  not 
known  to  Parliament,  and  was  concealed  from  the  legisla- 
ture during  the  passing  of  the  act.  And  lastly,  that,  what- 
ever might  be  the  character  of  such  an  agreement  if  made 
between  the  defendants  and  any  other  than  a  peer  or  mem- 
ber of  the  legislature,  the  plaintiff's  quality  as  a  member  of 
the  Upper  |Iouse,  and  the  duties  incumbent  on  him  as 
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Midland  Railway  Ck^mpany;  and  that  defendants  were  four 
of  the  proprietors  of  such  Company,  and  that  a  bill  had      Howoen 
been  introduced  into  Parliament  for  making  such  railway  v. 

so  intended  by  the  said  Company;  and  the  line  thereof,  and  others, 
according  to  such  bill  and  the  maps  and  plans  deposited 
for  the  purposes  thereof,  would,  for  a  considerable  extent, 
pass  through  the  estates  and  near  the  mansion  and  resi- 
dence of  the  plaintiff  at  Kirby  Wharfe  and  North  Milford, 
in  the  West  Riding  of  the  county  of  York ;  and,  as  he,  the 
plaintiff,  considered  the  same  would  be  a  great  injury 
and  detriment  to  his  estates,  and  was  therefore  a  dis- 
sentient from  such  undertaking,  and  would  oppose  the 
passing  of  the  said  bill,  that  the  defendants  in  their  own 
individual  capacities,  and  not  merely  as  proprietors  in  the 
projected  railway,  had  proposed  to  the  plaintiff  that,  if  he 
would  withdraw  his  oppoaition  to  the  bill,  and  assent  to 
the  said  railway,  they  would  endeavour  to  deviate  the  line 
proposed  in  the  map  or  plan  deposited  for  the  purposes  of 
the  bill,  in  the  manner  in  the  agreement  and  recital  men- 
tioned, and  that,  in  case  the  biU  then  in  Parliament  for 
making  such  railway  pass  into  a  law  in  the  then  present 
session  of  Parliament,  then  the  defendants  should  be 
bound  by  the  further  stipulations  and  agreements  in  the 
agreement  after  contained,  and  plaintiff  did  agree  that,  in 
consideration  of  the  stipulations  and  agreements  in  the 
agreement  after  contained  being  observed  and  performed, 
he,  the  plaintiff,  did  thereby  withdraw  his  opposition  to  the 
bill,  and  give  his  assent  thereto;  and  defendants  did  thereby 
jointly  and  severally  covenant  and  agree  with  the  plaintiff 
that,  in  case  the  bill  then  in  Parliament  for  making  the  rail- 
way should  be  passed  into  a  law  within  the  then  present 
session  of  Parliament,  defendants,  some  or  one  of  them,  or 
the  Company,  should  and  would,  within  six  calendar 
months  after  the  act  for  constructing  the  railway  according 
to  the  line  in  the  then  present  bill,  and  the  maps  and  plans 
so  deposited  as  aforesaid,  should  in  the  then  session  of 
Parliament  receive   the  royal  assent,  pay  unto  plaintiff 
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that  line,  it  is  fitting  that  we  should  suspend  legislating  ako- 
gether,  until  we  can  have  your  whole  plan  before  us  at 
once."  Now,  if  it  is  in  any  degree  reasonable  to  suppose 
that  the  legislature  might  have  proceeded  on  such  grounds 
as  these,  we  think  it  clear  that  the  agreement  ought  to 
have  been  disclosed,  and  that  to  conceal  it  was  a  legal 
fraud,  because  it  was  concealing  that  which  might  have 
made  the  decision  other  than  it  was.  Acts  of  this  kind,  it 
is  well  known,  are  to  be  considered  as  bargains  between 
the  public  and  the  parties  applying  for  them,  and  the  legis- 
lature represents  the  public  in  framing  them :  it  is  essential, 
therefore,  that  nothing  be  knowingly  kept  back,  which  may 
reasonably  be  expected  to  have  an  influence  on  the  judg- 
ment of  the  legislature  in  so  framing  them  as  to  secure  for 
the  public  the  best  terms  in  return  for  those  powers  over 
private  property,  and  other  advantages,  which  the  act  is  to 
confer  on  the  parties  applying. 

Upon  principle,  therefore,  we  are  of  opinion  that  this 
agreement,  under  the  circumstances  of  concealment  dis- 
closed by  the  plea,  cannot  be  enforced.  But  it  has  been 
twice  under  the  consideration  of  a  Court  of  Equity,  and 
two  other  cases  in  equity,  supposed  to  bear  upon  the  point, 
were  cited  in  the  ai*gument.  It  is  necessary  for  us,  there*' 
fore,  to  see  how  the  point  stands  upon  authority. 

The  present  defendants,  it  seems^  filed  their  bill  praying, 
among  other  things,  that  this  agreement  might  be  declared 
to  be  void,  and  delivered  up  to  be  cancelled,  and  the  pre- 
sent plaintiff  enjoined  from  proceeding  in  this  action.  The 
bill  was  demurred  to  generally  for  want  of  equity.  In  the 
argument  before  Lord  Langdale  the  same  three  objections 
to  the  agreement  were  insisted  on  as  this  plea  discloses : 
the  judgment  proceeded  entirely  on  the  second,  the  same 
which  we  have  been  considering;  aud  upon  that  ground 
Lord  Langdale  said,  '*  he  saw  very  strong  reasons  to  think, 
that,  when  the  proper  lime  came  for  deciding  it,  the  con- 
tract might  be  considered  and  held  to  be  illegal  :'*  he  there- 


fore  overruled  the  demurrer  (a)s  This  decision,  however^ 
was  reversed,  on  appeal,  by  the  Lord  Chancellor  {b),  not 
t|pon  grounds  which  impeached  the  reasoning  or  opinion 
of  the  Master  of  the  Rolls,  but  upon  a  point  which  he  had 
disposed  of  in  a  very  few  words,  that  the  objections  made  to 
the  agreement  were  all  apparent  on  its  face,  and  available 
in  a  court  of  law,  and  that  there  was  no  instance  in  which  a 
court  of  equity  had  given  relief  under  such  circumstances. 
Some  expressions,  however,  are  reported  to  have  fallen 
from  his  lordship,  from  which  it  may  be  probably  inferred 
that  he  at  that  time  considered  the  reasoning  of  the  Master 
of  the  Rolls  as  inconclusive ;  but  there  is  nothing  which 
approaches  even  to  a  formed  opinion  on  the  subject. 

Two  other  cases  were  cited;  the  first  is  the  Vauxhall 
Bridge  Company  v.  Lord  Spetvcer  and  others  (c)^  and  on 
appeal,  Jac*  64.  The  subject  of  discussion  there  was  an 
agreement  made,  before  the  passing  of  the  Vauxhall  Bridge 
Act,  between  the  projectors  and  the  trustees  of  the  Batter- 
sea  Bridge.  Clauses  to  indemnify  the  latter  for  losses 
which  they  might  sustain  by  the  erection  of  the  new  bridge 
had  been  introduced  into  the  bill,  but  they  were  objected 
to  on  the  second  reading  in  the  Lords,  and  the  bill  was  in 
consequence  withdrawn.  This  agreement  was  then  secretly 
made,  by  which  a  sum  of  money  was  to  be  secured  and 
ultimately  made  payable  to  the  proprietors  of  the  Battersea 
Bridge,  in  lieu  of  the  indemnity  intended  to  have  been  given 
by  the  clauses  in  the  bill ;  these  were  then  expunged,  and 
the  bill  presented  and  passed  without  them.  It  is  unneces- 
sary to  notice  some  difference  of  fact  which  exists  between 
the  two  cases  because  it  does  not  affect  the  ground  of  the 
Vice-Chancellor's  (Sir  T.Plumer's)  decision,  which  directly 
applies  to  the  present  question.  He  says,  p.  S67: — "  The 
legislature  and  the  public  must  have  supposed  the  claim  of 
compensation  was  given  up,  and  that  the  money  to  arise 
from  the  tolls  was  to  be  applied  as  the  act  directs,  and  not 
in  discharge  of  the  money  secured  by  this  secret  agree- 

(d)  1  K«9D,  583.       (6)  3  Mylne  &  Cr.  97.        (c)  S  Madd.  ^6i 
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ment.  If  the  compensation  had  been  publicly  insisted 
upon,  the  legislature  might  have  passed  the  bill  without 
regarding  the  claim ;  or,  if  they  thought  it  a  proper  claiip» 
might  have  refused  to  pass  the  bill,  on  the  ground  that  the 
aatisfaction  of  the  claim  would  be  too  great  a  burden  upon 
the  undertaking.  The  object  of  the  agreement  was  to 
prevent  an  opposition  to  the  bill  in  parliament,  and  it  was 
to  be  concealed  from  the  legislature.  Such  an  underhand 
agreement  was  a  fraud  upon  the  legislature,  and  contrary 
to  principles  of  public  policy ;  the  contract  was  invalid." 
The  decree,  however,  which  his  Honour  pronounced 
after  this  strong  expression  of  opinion  did  not  decide 
on  the .  invalidity  of  the  bonds  given  in  pursuance  of 
the  agreement,  but  left  that  to  be  tried  at  law.  There  was 
an  appeal,  and  Lord  Eldon  {Jac.  64,)  affirmed  the  decree. 
In  the  course  of  his  judgment,  however,  he  is  reported  to 
have  made  some  remarks,  from  which  it  appears  that  in  ike 
view  which  he  took  of  the  facts  he  doubted  of  the  soundness 
of  Sir  T.  Plufner'9  reasoning.  But  it  is  remarkable  that, 
as  he  stated  them,  he  seems  not  to  have  adverted  to  that 
circumstance  of  purposed  concealment  from  the  legislature, 
on  which  Sir  1\  Plumer  had  laid  so  great  stress ;  and  that 
he  certainly  supposes  a  state  of  things  before  the  Lords,  on 
the  second  reading,  very  different  from  that  alleged  in  the 
plaintiff's  bill  and  admitted  by  the  demurrer.  By  the  bill 
it  appeared  that  several  Lords  entertained  objections  espe- 
cially to  the  clauses  in  question,  on  the  ground  that  such  a 
contract  was  illegal,  and  contrary  to  public  policy,  being 
founded  on  an  improper  *'  principle,  and  was  likely  to 
operate  as  a  bar  to  the  general  improvement  of  the  country." 
This  Lord  Eldon  is  made  to  treat  as '' something  falling  from 
some  member  of  the  committee,"  as  ^'  an  imagination  that 
scruples  would  be  entertained,"  and  an  objection  "  made  by 
one  member  of  the  committee  not  sanctioned  or  known  by 
the  House  at  large."  With  all  the  respect  which  we  unfeign- 
ediy  feel  for  the  decisions  of  that  most  able  and  cautious 
judge,  we  are  compelled  to  say  that  the  reasoning  which 
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he  is  stated  to  have  used^  even  on  his  own  view  of  the  iactSi  i889. 
appears  to  us  to  be  wholly  inconclusive.  "  It  is  argued/' 
he  says^  '*  that  this  was  a  fraud  upon  the  legislature,  but  I 
think  it  would  be  going  a  great  way  to  say  so,  for,  non  ^^J*Jj^JJ,gJ^ 
constat,  if  it  had  been  pushed  to  the  extent  of  taking  the 
opinion  of  the  House,  that  it  might  not  have  passed  the 
bill  in  its  former  shape."  But,  if  the  House  might  have 
refused  to  pass  it  in  that  shape,  which  is  ^  priori  equally 
supposable,  and  which  the  particular  circumstances  alleged 
make  more  probable;  and,  if  they  were  the  constituted 
judges  to  determine  whether  they  would  or  no,  and,  still 
further,  if  the  parties  applying  for  their  decision  knowingly 
withheld  from  them  material  facts,  we  are  at  a  loss  to  un- 
derstand how  the  possibility  of  a  decision  the  same  way, 
even  with  those  facts  apparent,  remove  the  imputation  of 
fraud,  or  the  objection  on  the  score  of  public  policy. 

One  case  remains  to  be  noticed,  that  of  Edwards  v«  The 
Grajid  Junction  Railway  Company  (a).  The  facts  of  that 
case,  so  far  as  they  bear  on  the  pcesent  point,  were  these : — 
the  line  of  an  intended  railway  was  to  cross  a  turnpike- 
road,  the  trustees  opposed  the  bill,  and  prepared  a  petition 
to  the  Lords  against  it;  subsequently  a  meeting  took  place 
and  clauses  were  agreed  on  to  be  introduced  into  the  bill, 
which  were  satisfactory  to  the  trustees^  and  on  the  faith  of 
which  they  agreed  to  withdraw  their  petition.  It  was  then 
suggested  on  the  part  of  the  Railway  that,  as  the  introduc- 
tion of  the  clauses  into  the  bill  would  occasion  delay  and 
expense,  the  trustees  should  accept  an  agreement  embody- 
ing their  substance  in  lieu  of  them.  This  was  yielded  to, 
and  the  bill  passed  without  them«  The  question  was  whe- 
ther this  Agreement  was  binding,  and  both  the  present  Vice 
Chancellor  and  Lord  Chancellor  held  that  it  was«  That 
case,  however j  is  obviously  distinguishable  from  the  present: 
in  the  first  place  the  bill,  as  it  passed,  contained  nothing  in- 
conisistent  with  the  stipulations  in  the  agreement,  a  circum- 

(u)  i  Mjlim  fit  Cr*  650- 
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stance  relied  on  by  the  Lord  ChauccHor  in  his  judgment ; 
secondly,  if  the  clauses  bad  been  inserted,  the  opposition  of 
the  trustees,  who  were  alone  interested  in  them,  would,  ex 
concessis,  have  been  equally  withdrawn ;  and  then,  the  only 
parties  interested  assenting,  the  bill  would  have  passed 
according  to  the  usual  course  of  the  legislature  with  such 
bills  under  the  same  circumstances ;  but,  as  the  agreement 
was  to  effect  the  very  thing  which  the  clauses  would  have 
provided  for,  it  is  impossible  to  say  the  legislature  were 
imposed  upon  by  it.  This  case,  therefore,  is  not  in  point 
to  one  where  the  agreement  between  the  parties  and  the 
enactments  of  the  bill  are  opposed  to  each  other.  It  in 
fact  decided  no  more  than  this,  so  far  as  it  bears  on  our 
present  inquiry,  that  an  agreement  to  make  a  particular 
bridge  or  viaduct  of  not  less  than  fifty  feet  in  width,  in  con- 
sideration of  withdrawing  opposition  to  a  bill,  one  clause  of 
which  restricted  the  company  from  making  any  bridge  or 
viaduct  less  than  fifteen  feet  wide,  might  be  binding. 

It  appears,  then,  that  the  conclusion  to  which  we  have 
come  is  sanctioned  by  the  judicial  opinions  of  Sir  T.  Plumer 
and  Lord  Langdale,  and  that  there  is  no  decision  nor  any 
clear  expression  of  an  opinion  the  other  M'ay. 

We  think  there  is  great  weight  in  the  objection  which 
arises  to  the  validity  of  this  contract  from  its  being  kept 
secret  from  the  parties  interested,  who  had  given  their 
assent  to  the  bill,  which  enacted  a  different  line,  and  might 
have  either  withheld  their  assent  at  first,  or  withdrawn  it 
and  opposed  the  bill  afterwards,  if  they  had  known  of  the 
intended  deviation.  But  the  view  we  have  already  ex- 
plained renders  any  remarks  on  that  or  the  remaining  point 
in  the  case  unnecessary. 

We  are,  upon  the  whole,  of  opinion  that  the  second  plea 
is  good,  and  the  judgment  must  be  for  the  defendants. 


Judgment  for  the  defendants  on  second  plea. 
Judgment  for  the  plaintiff  on  the  first  plea. 


AlPTER  TRINITY  TERM,    II  VICT. 

IN  THE  EXCHEQUER  CHAMBER  {a). 

Wedne$day^ 

Lord  HowDEN  v.  Simpson  and  others.  July  3rd. 

Held,  1,  (re- 

ERROR  was  brought  on  the  above  case  in  the  Exche-  ^J"'^|„\^^f 

quer  Chamber.  the  Court  be- 

The  case  was  argued  (June  18)  before  Tiudal  C.  J.,  ig^'^^^JI^t  (^^^^ 

Vaughan  J.,  Parke  B.,  BosanquetJ,,  Gurney  B.,  Erskine  J.  the  preceding 

^  1  Tif     I    f  case)  was  not 

and  Maule  J.  illegil  on  the 

sroand  that  it 
Cresswell,  for  the  piaintifF  in  error.    The  second  plea  bad  been  con- 

cannot  be  sustained  on  the  ground  that  the  piaintifF  had  no  parliament  it 

right  to  make  a  contract  respecting  his  own  property  with  not  appearing 
1     «  -.  ^  ......  J   •     «n  the  face  of 

the  Kailway  Company,  because  he  might  thereby  be  unduly  the  agreement 

influenced  as  a  peer  in  votiner  upon  the  bill  then  before  'J*®*^»  °*'  ^'^^"J 
,  '^  &      r  (he  averments 

Parliament.    The  plaintiff  entered  into  the  contract  as  an  in  the  second 

individual;  as  such  he  withdrew  his  opposition  to  the  bill;  Jl)^\heln)c/i- 

he  entered  into  no  contract  to  support  it  by  his  vote.     If  it  *«on  of  the 

were  illegal  for  him  to  have  an  interest  in  a  matter  upon  time  of  making 

which  he  might  be  called  upon  to  assist  in  legislating,  no  iN  to  conceal 

,  r   ^    f  .1    .    .1    n     .  T.         T    J'     the  agreement. 

member  of  rarliament  could  hold   Bank  t)r  r^ast  India     QuarCf  whe- 

stock,  or  even  land  itself,  for  the  ownership  of  land  might  ^^^^  *?*^^  °" 

'  ,  '  ...  intention 

influence  his  vote  upon  the  corn  laws.     The  plaintiff  might,  woald  have 

consistently  with   his  contract,   have  voted    either  for  or  agreement? 

against  the  railway,  or  have  not  voted  at  all  upon  it.     He      Held,  9. 

had    an   equal   right   with  any  other   owner  of  property,  same  absence 

which  would  be  injured  by  the  bill,  to  express  his  dissent:  of  intention, 
.  1      .  .  .   .  ....      i-i  the  conceal- 

and  he  had  the  same  right,  after  arrangmg  with  the  Com-  ment  from  the 

pany  for  compensation,  to  withdraw  that  dissent  and  to  Q^ng^^jf^ 

express  his  assent.  not  vitiate  the 

Another  question  is^  whether  this  agreement  was  a  fraud  an?^6i^' 

upon  the  other  landowners,  because  it  was  not  conimuni-  that  even  if 

,  ,  ,  1..        «  .     •      .  '1  sach  intention 

cated  to  them.     Is  a  person  selling  his  land  to  a  railway  had  existed, 

it  woald  not 
(a)  See  the  preceding  case.    Error  on  this  case  has  been  brought  in  have  vitiated 
the  House  of  Lords.  the  agreement, 

at  least  on  the 
ground  that  it  enabled  the  plaintiff  to  make  a  better  bai^gain  than  other  landowners. 

Quare,  whether  such  intention  to  conceal  it  from  the  landowners  would  have  vitiated 
the  agreement  on  any  other  ground. 

3.  That  it  was  competent  to  the  plaintiff,  though  a  peer  of  Parliament,  to  make  the 
agroement. 
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company  bound  to  give  notice  to  all  the  world  of  the  terms 
of  his  bargain  ?  It  is  not  the  duty  of  the  Company  to  con- 
tract on  uniform  terms  with  all  the  landowners.  The  loss 
and  inconvenience  suffered  by  different  individuals  from  the 
passing  of  the  railway  must  vary  indefinitely:  one  has  to 
relinquish  a  piece  of  land,  not  within  miles  of  his  residence, 
another  to  relinquish  a  park  or  garden,  close  under  the 
windows  of  his  mansion.  Are  these  two  individuals  to 
assent  to  the  railway  bill  on  the  same  terms  i  If  not,  why 
should  they  each  be  informed  of  the  terms  agreed  to  by  the 
other  i  They  have  no  common  interest,  and  can  insist  on 
no  common  measure  of  compensation.  Again,  was  it  the 
duty  of  the  plaintiff  or  of  the  defendants  to  communicate 
the  terms  of  this  agreement  ?  The  plaintiff  has  no  privity 
with  the  other  landowners,  the  Company  may  have  some 
privity  with  them.  It  was,  therefore,  the  duty  of  the  de- 
fendants, if  of  any  person,  to  communicate  this  agreement 
to  them.  [Parke  B.  Did  the  plaintiff  bargain  that  this 
agreement  should  be  concealed  from  them  i]  No,  it  is  no 
part  of  the  agreement  that  it  should  be  concealed,  and  the 
averment  in  the  plea  is  merely  that  it  was  made  **  privately 
and  secretly  between  the  parties,  and  without  the  consent 
or  knowledge"  of  the  other  landowners.  The  plaintiff  does 
not  contract  for  secrecy,  but  merely  to  dispose  of  his  pro« 
perty  on  certain  terms. 

The  next  objection  is,  that  this  agreement  was  "  not 
disclosed  or  known  to*'  the  Parliament  by  which  the  rail- 
way bill  was  passed.  Why  should  it  be  so  disclosed? 
The  plaintiff  contracted  with  the  defendants,  and  not  with 
Parliament;  he  had  nothing  to  do  with  their  proceedings 
before  Parliament,  and  he  was  not  bound  to  send  to  Par* 
liament  to  communicate  his  proceedings  in  dealing  with  the 
defendants.  It  continually  happens  that  an  individual  peti- 
tions Parliament  against  a  railway  bill,  and  afterwards  an 
entry  appears  upon  the  Journals  that  he  has  entered  into 
an  amicable  arrangement  with  the  intended  company.  This 
objection   to  the   plaintiff's  claim   was   adopted  by  the 
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Master  of  the  Rolls,  discountenanced  bj  the  Lord  Chan- 
cellor, and  resumed  in  the  judgment  of  the  Court  below. 
It  is  said  that  the  Company  pledged  themselves  before  Par- 
liament to  a  particular  line  as  the  most  beneficial  to  the 
public,  whereas  they  intended  from  the  first  to  abandon 
that  line  and  to  ask  for  another,  and  that  this  is  a  fraud 
upon  Parliament.  The  Company  pledged  themselves  to 
no  such  thing;  it  is  notorious  that  railway  companies  fre- 
quently propose  a  worse  line  to  Parliament  in  the  first 
instance,  to  obviate  the  objections  of  landowners,  with  the 
intention  to  get  a  better  line,  if  they  can,  at  some  future 
session.  But  it  can,  at  all  events,  be  no  answer  to  this 
action  to  say  that  this  agreement  was  concealed  from  Par- 
liament. Is  the  agreement  itself  legal  ?  If  it  be  so,  the 
subsequent  concealment  of  it,  a  thing  not  provided  for  by 
the  agreement,  cannot  make  the  agreement  bad.  The  ori- 
ginal line  was  intended  to  be  adopted  by  the  Company,  if 
a-  better  could  not  be  obtained ;  and,  when  the  new  line 
should  be  proposed,  every  landowner  would  have  an  oppor- 
tunity of  opposing  it,  and  the  plaintiff  takes  the  chance  of 
their  opposition  to  the  deviated  line  being  successful. 
(He  then  commented,  as  in  the  Court  below,  upon  the 
cases  there  cited.)  It  is  a  most  essential  part  of  public 
policy  that  every  man  shall  be  at  liberty  to  sell  that,  which 
is  his  own,  for  anything  he  can  get,  without  reference  to  the 
bargains  of  others,  and  that  he  shall  not  be  bound  to  com- 
municate to  ail  the  world  in  what  manner  he  has  dealt  with 
his  own  property. 

Another  ground  on  which  the  plaintiff's  claim  is  to  be 
supported  is,  that  the  consideration  moving  from  the 
plaintiff  to  the  defendants,  viz.  his  assent  to  the  railway 
passing  through  bis  land,  and  the  stipulation  for  paying 
him  5000/.  on  account  of  that  consideration,  are  both  per- 
fectly legal,  whatever  may  be  the  character  of  any  of  the 
other  stipulations  entered  into  by  the  defendants.  Where 
a  person,  for  a  lawful  consideration,  agrees  to  do  several 
things,  some  of  which  are  lawful  and  sonie  unlawful,  he  is 
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bounds  at  least  at  common  iaw^  to  do  the  lawfal  things. 
PigoVsca$e{a),  Norton  v.  Simmesib),  Mo$delv.Middleton(c), 
Featheuton  v.  Hutchinson{d),  Newman  v.  Neuman  (e),  may 
be  referred  to  oo  this  point.  If  the  plaintiff  had  agreed 
not  only  to  withdraw  his  opposition,  but  to  seH  his  land  to 
the  Company  for  100/.  an  acre,  the  Company  would  have 
a  right  to  take  his  land  at  that  price^  even  though  the  agree*- 
ment  to  withdraw  his  opposition  were  unlawful.  [Parke  B. 
Suppose  I  sell  a  person  a  horse,  and  he  agrees  to  pay  50/., 
and  to  steal  another  horse  for  me,  could  I  recover  from 
him  the  price  of  my  horse  f]  Yes,  and  without  enforcing 
any  illegal  contract.  Suppose  an  indenture  to  contain  a 
covenant  to  pay  rent  clear  of  the  property  tax:  to  an  action 
for  breach  of  covenant  to  pay  rent,  the  illegality  of  the  sti- 
pulation that  it  should  be  paid  clear  of  property  tax,  would 
have  been  no  answer,  but  it  would  have  been  an  answer  to 
an  action  of  covenant  for  not  paying  the  property  tax  (f). 
So  in  this  case,  the  payment  of  the  50001.,  which  it  is  sought 
to  enforce^  is  not  illegal.  Whether  an  agreement  to  con- 
ceal the  intention  of  procuring  the  deviated  line  be  illegal  or 
not,  no  such  agreement  has  been  made  in  this  case.  The 
parties  to  this  agreement  have  not  stipulated  for  its  con- 
cealment; and,  if  the  agreement  was  lawful  when  made,  it 
could  not  be  vitiated  by  any  thing  that  might  occur  subse- 
quendy.  On  this  point  Catlin  v.  Bell{g)  is  a  clear  autho- 
rity. It  was  an  action  of  assumpsit  for  not  accounting  for 
goods  delivered  by  plaintiff  to  defendant  to  be  sold  on  the 
plaintiff's  account.  The  defendant  was  master  of  a  ship 
trading  from  this  country  to  the  West  Indies,  where  he 
was  to  sell  the  goods.  The  defence  was,  that  the  goods 
had  not  paid  exportation  duty,  and  it  was  shewn  that  the 
defendant's  ship,  in  which  they  were  carried,  had  cleared 


(a)  llRep.  S6b. 

(b)  Hob.  (25),  p.  IS,  5th  ed. 

(c)  Ventr.  237. 

(d)  Cro.  Eliz.  199. 

(e)  4  Mao.  &  S,  6^ 


(/)  See  Guikell  v.  Kmg,  11 
East,  165,  and  Fuller  v.  AhbctU 
4  Taunt.  105. 

ig)  4  Campb.  183. 
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out  in  ballast;  that  the  adventure  wav  therefore  illegali  and 
so  no  action  maintainable.  But  Lord  Elienborough  C.  J. 
said*  "  You  do  nothing  unless  you  shew  that  it  formed  part 
of  the  agreement  between  the  parties  to  defraud  government 
of  the  duties.  This  would  contaminate  the  contract;  but 
it  cannot  be  affected  by  the  simple  circumstance  of  the 
ship  clearing  out  in  ballast." 
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Addisoii  contrd.  As  to  the  case  put  in  argument, 
the  whole  contract  would  be  altogether  illegal;  for  the 
stealing  another  horse  and  the  payment  of  the  50/.  would 
form  one  entire  consideration.  It  is  clear  that,  by  the 
agreement  now  under  discussion,  the  5000/.  is  to  be  paid 
for  damage  to  accrue  to  the  plaintiff  from  the  deviated 
line;  and,  if  the  contract  for  the  deviated  line  was  illegal, 
the  compensation  to  be  paid  the  plaintiff  in  respect  of  it 
cannot  be  recovered.  The  5Q00L  was  to  be  paid  for  the 
deviated  line  only>  for  it  is  to  be  paid  ^'  without  prejudice 
to  the  further  compensation  to  be  made  to  him  in  the  event 
of  the  said  deviated  line  not  being  ultimately  adopted*  and 
without  prejudice  to  such  further  compensation,  8&c.  for 
any  such  damage  and  injury  as  hereinafter  expressed."  It 
appears,  therefore,  from  this  aud  other  parts  of  the  agree- 
ment that,  if  the  deviated  line  were  not  carried,  the  plaintiff 
is  to  have  the  full  compensation  for  damage  done  by  the 
original  line;  100/.  an  acre,  as  the  price  of  bis  land;  and  a 
further  compensation  for  injury  done  in  the  progress  of  the 
works;  so  that  it  is  clear  that  the  5000/.  is  to  be  paid  for 
the  deviated  line,  and  for  nothing  else. 

The  plaintiff,  being  a  member  of  the  House  of  Lords, 
was  incompetent  to  enter  into  this  agreement  It  would 
be  illegal  for  him  to  sell  his  vote  as  a  peer,  and,  if  so,  it 
must  be  equally  illegal,  on  principle,  for  him  to  make  any 
contract  which  would  influence  his  vote.  It  would  have 
been  a  breach  of  his  agreement  if  he  had  voted  against  the 
bill. 

The  bill  was  a  contract  between  the  Company  and  the 
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several  landowners  that  they  would  permit  their  lands  to 
be  taken  on  certain  terms ;  and  it  was  illegal  for  one  land- 
owner to  make  a  secret  agreement  that  he  should  have 
more  from  the  Company  than  the  other  landowners.  Had 
they  known  the  terms  made  by  the  plaintiiF  with  the  Com- 
pany,  and  that  it  was  intended  to  get  a  deviated  line,  it  is 
probable  that  they  would  not  have  assented  to  the  bill. 
They  assented  upon  the  assumption  that  the  line  of  railway 
would  correspond  with  the  plans  deposited  with  Parlia- 
ment. It  turns  out  that  another  line  is  to  be  substituted. 
In  the  meantime  they  are  prevented  from  dealing  as  they 
please  with  their  land ;  and  the  landowners  on  the  deviated 
line  are  deprived  of  all  opportunity  of  opposing  the  original 
bill.  It  is  said  that  the  last  mentioned  landowners  may 
appear  afterwards,  and  oppose  the  deviated  line ;  but  they 
would  oppose  with  much  less  effect,  for  the  Company, 
when  once  established,  would  find  it  easy  to  get  an  amended 
line. 

This  agreement  was  also  a  fraud  upon  the  other  mem- 
bers of  the  Company,  for  it  stipulates  for  a  misapplication 
of  their  common  funds.  This  act  contains  the  usual  pro- 
vision that  the  money  raised  is  to  be  laid  out  in  discharging 
the  expenses  in  obtaining  the  act,  in  purchasing  the  necessary 
lands,  in  making  and  maintaining  the  railway,  or  in  other- 
wise carrying  the  act  into  execution  :  it  is  no  part  of  the 
provisions  of  this  act  to  satisfy  the  damages  that  may 
accrue  to  any  one  from  the  deviated  line.  This  act  only 
justifies  the  payment  of  compensation  to  the  plaintiff  for 
the  original  line.  [CresstvelL  The  5000/.  to  be  paid  to  the 
plaintiff  is  towards  the  compensation  to  be  paid  him  in  the 
event  of  the  railway  passing  otherwise  than  according  to  the 
deviated  line,  and  is  to  form  part  of  it.] 

Lastly,  it  was  a  fraud  upon  Parliament  to  conceal  the 
intention  to  abandon  the  line  proposed,  and  to  apply  sub- 
sequently for  a  deviated  line.  The  legislature,  in  passing 
railway  bills,  are  trustees  for  all  parties  interested^  for  the 
Company,  for  the  landowners  and  for  the  public.     It  can- 
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not  then  be  legal  that  parties  should  secretly  contract  for         18S9. 
the  purpose  of  procuring  another  act  essentially  different      J^^^"^^ 
from  that  which  the  legislature  has  to  pronounce  upon.  v» 

\_Parke  B.  The  keeping  it  secret  cannot  affect  the  validity     ^Jj^^^^^ 
of  the  agreement,  unless  the  parties  bargained  that  it  should 
be  kept  secret.]      He  then  commented  on  the  cases  cited 
in  the  Court  below. 

Cresswell,  in  reply.  It  is  a  mistake  to  suppose  that  the 
plaintiff  is  to  receive  5000/.  for  the  damage  he  may  suffer 
from  the  deviated  line.  He  agrees  on  his  part  to  withdraw 
his  dissent  and  to  give  his  assent,  and  for  this  he  is  to  re- 
ceive certain  equivalents,  one  of  which  is  the  payment  of 
the  5000/.  The  plaintiff*  does  not  contract  to  get  the  de- 
viated line :  he  simply  withdraws  his  dissent,  and  says,  '<  If 
you  get  the  deviated  line,  I  will  consent  to  receive  5000/. 
for  my  assent;  if  you  do  not,  I  must  have  more." 

Cur.  adv.  vuH, 

TiNDAL  C.  J. — now  delivered  the  judgment  of  the 
Court.  In  this  case  a  writ  of  error  has  been  brought  on  a 
judgment  of  the  Court  of  Queen's  Bench  on  a  demurrer 
to  a  plea.  Lord  Howden,  the  plaintiff  below,  brought  an 
action  against  the  defendants  upon  a  covenant  contained  in 
a  deed,  by  which,  after  reciting  that  a  bill  had  been  intro- 
duced into  Parliament  for  making  a  railway  intended  to 
pass  through  the  estates  and  near  the  mansion  of  the  plain- 
tiff, and  which  the  plaintiff  thought  likely  to  be  injurious 
thereto,  and  therefore  he  was  a  dissentient  from  the  under- 
taking, and  was  about  to  oppose  the  passing  of  the  said 
bill,  the  plaintiff  agreed,  on  condition  of  the  stipulations,  in 
the  agreement  contained,  being  performed,  to  withdraw  his 
opposition  to  the  bill  and  assent  to  the  railway,  and  the 
defendants,  four  of  the  proprietors  of  the  intended  railway, 
agreed,  in  case  the  said  bill  should  be  passed  into  a  law 
within  the  then  session  of  Parliament,  to  give  5000/.  to 
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183!).        ^®   plaintiff^  towards  compensation  for  the  damage  he 

''■*^'*-^       would  sustain^  within  six  months  after  the  passing  of  the 

7,  act;  and  also  agreed  that  they  would  in  the  nest  session 

SfMPiov      Qf  parliament  apply  and  use  their  best  endeavours  to  ob- 
andothm.        .^  ^  ^         r  .•  j-r  ..• 

tain  an  amended  act,  for  makmg  a  deviation  from  the  Ime 

of  the  railway  in  a  particular  direction.    The  deed  contains 

many  other  stipulations  not  material  to  be  adverted  to,  but 

it  is  to  be  observed  that  there  is  no  one  which  expressly 

states,  or  from  which  it  can  be  implied,  that  the  agreement, 

or  any  part  of  it,  was  to  be  kept  secret.    The  declaration 

on  this  deed  alleges  that  the  act  passed,  and  that  six  months 

had  since  elapsed,  and  that  the  money  was  not  paid. 

The  first  plea  states  that  the  Company  of  proprietors  had 
abandoned  the  proposed  line,  and  in  lieu  thereof  resolved 
to  adopt  another,  which  entirely  avoided  the  lands  of  the 
plaintiff,  and  had  presented  a  petition  to  Parliament  for, 
and  were  using  every  effort  to  obtain,  an  act  of  parliament 
for  carrying  it  into  effect.  To  this  plea  there  was  a  de- 
murrer, and  the  Court  of  Queen*s  Bench  held  the  plea  to 
be  bad,  and  on  the  argument  before  us  it  was  not  insisted 
that  it  was  a  good  plea.  It  is  indeed  beyond  all  question, 
that  this  plea  affords  no  answer  to  a  covenant  to  pay  the 
5000/.  absolutely  at  the  end  of  six  mouths  after  the  passing 
of  the  act. 

Upon  the  second  plea,  to  which  there  was  also  a  de- 
murrer, the  Court  of  Queen's  Bench  gave  judgment  for  the 
defendants.     [His  lordship  here  stated  the  plea.] 

The  objections  founded  on  this  plea  were  threefold.  First, 
that  the  deed  was  a  fraud  on  the  legislature;  secondly, 
that  it  was  a  fraud  on  the  proprietors  of  lands  on  the  line 
of  the  railway ;  and  thirdly,  that  it  was  void  because  it  was 
against  law,  that  the  plaintiff,  a  peer  of  parliament,  should 
make  a  bargain,  which  placed  his  private  interest  in  conflict 
with  his  public  duty. 

The  Court  of  Queen's  Bench  decided  that  the  deed  was 
invalid  on  the  first  ground,  and  gave  no  opinion  upon  the 
other  two<;  and  indeed  little  reliance  was  placed  on  them 
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in  the  course  of  the  argoment  in  this  Courts  and  we  are 
of  opinion  that  no  one  of  those  objectiont  ought  to  prevail, 
and  that  the  judgment  must  be  reversed* 

The  ground  upon  which  the  deed  in  question  was  con- 
tended to  be  a  fraud  on  the  legislature  is  this,  that  the 
plaintiff  and  the  defendants  were  to  be  considered  as  hav- 
ing agreed  together  to  represent  to  the  legislature  the  line 
of  road,  described  in  the  then  pending  bill,  as  the  line 
which  was  to  be  adopted  and  acted  upon»  whilst  in  truth 
they  intended  at  the  time  to  apply  for  and  adopt  and  act) 
on  another,  if  obtained.  This  is  the  view  which  Lord 
Longdate  inclined  to  think  might  ultimately  be  taken  of 
this  transaction  (a).  It  was  also  argued^  that  Lord  Hou^ 
den  and  the  proprietors  must  be  considered  as  having 
agreed  to  represent  the  proposed  line  of  the  road  as  the 
best  for  the  public  interests,  though  in  'reality  they  never 
meant  to  carry  it  into  effect,  and  bad  a  better  in  prospect. 
In  either  view  of  the  case,  the  supposed  fraud  consists  in 
an  intention  to  make  a  false  representation  to  the  legisla- 
turcy  by  stating  the  object  of  the  adventurers  to  be  to  carry 
one  line  into  effect,  and  concealing  the  design  of  applying 
for  another.  In  both  it  is  essential,  in  order  to  make  the 
deed  a  fraud  on  the  legislature,  that  the  contract  to  apply 
for  a  new  act  should  be  intended  by  both  parties  to  be  kept 
secret  from  it.  For,  if  it  was  to  be  disclosed,  the  idea  of 
an  intended  fraud  upon  Parliament  is  obviously  out  of  the 
question.  It  is  not  enough  that  the  existence  of  such  an 
agreement  was,  at  the  time  of  entering  into  it,  and  after- 
wards,  in  fact  kept  secret  from  the  legislature  and  all  the 
world  besides  by  both  parties ;  the  quality  of  the  agree- 
ment, whether  fraudulent  or  not,  must  depend  npon  the 
intention  of  the  parties  to  it  at  the  time  of  making  it;  and 
if  there  did  not  then  exist  the  intention  of  deceiving  the 
legislature  by  concealing  from  it,  whilst  the  petitioners  were 
asking  for  one  set  of  powers,  the  purpose  of  asking  afterwards 
for  others,  the  agreement  cannot  be  void,  whatever  im« 
(a)  1  Keen,  509. 

VOL.  II.  3  c 
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1839.  poUtion  might  rest  on  the  conduct  of  the  parties  in  making 
the  subsequent  concealment.  This  point  appears  to  us  to 
be  clear ;  and,  on  looking  carefully  at  the  plea,  we  find  that 
there  is  no  averment  of  any  such  intention  on  the  part  of 
the  plaintiff  or  of  the  defendants  at  the  time  of  the  making 
of  the  agreement^  or  of  any  intention  to  make  any  untrue 
statement  to  the  legislature.  It  is  indeed  alleged  in  the 
plea  that  the  agreement  was  secret,  and  was  kept  secret; 
but  it  is  quite  consistent  with  every  averment  in  the  plea 
that  botb  partiefljnaj^aye.  been  innocent  of  any  original 
fraudulent  understanding,  that  the  transaction  should  be 
fept  secreti  at  the  time  the  deed_was  executed.  As  the 
instrument  is  not  upon  the  face  of  it  fraudulent,  as  no  in- 
tention of  making  any  false  representation  or  of  concealing 
any  thing  can  be  collected  from  any  part  of  it,  the  facts  which 
make  it  fraudulent  ought  to  be  distinctly  alleged  in  the  plea, 
and  no  such  facts  are  alleged.  The  subsequent  conceal- 
roent  from  the  legislature  might,  indeed^  have  been  used  as 
evidence^ to  thejury,  of  the^^jor  intent  to  conceal,  if  that 
intent  had  been  averred,  but  such  subsequent  concealment 
would  be  evidence  only,  anj  would  by  no  means  be  con- 
clusive  evidence;  !t  cannot  be  used  to  supply  the  want  of 
such  a  distinct  averment.  It  is  not  necessary  therefore  to 
decide  whether  suchan  intention,  if  it  enistedj  wouldjiftve 
avoided  the  deed,  and,  if  averred  in  the  plea,  would  ha%'e 
made  it  a  suificient  answer  to  the  declaration.  Now  this 
defect  in  the  plea  does  not  appear,  so  far  as  we  know,  to 
have  been  distinctly  brought  to  the  attention  of  the  Court 
of  Queen's  Bench,  and  the  judgment  pronounced  by  that 
Court  seems  to  have  proceeded  upon  an  assumption  of  the 
intention  of  both  parties  to  keep  the  whole  transaction 
secret. 

The  same  observation  disposes  altogether  of  the  objection 
to  the  deed,  on  the  ground  that  it  was  a  fraud  on  the  land 
owners.  It  is  suggested  to  be  a  frauds  either  on  the  ground 
that,  if  the  fact  of  Lord  Htmden  having  obtained  apparently 
so  large  a  compensation  had  been  disclosed  to  the  land- 
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owners,  it  would  have  induced  them  to  insist  on  better 
terms  for  themselves;  or  on  the  ground  that,  if  the  inten- 
tion not  to  act  upon  the  powers  given  by  the  statute  had 
been  known  to  them,  they  might  have  made  a  different 
disposition  of  their  lands.  But  on  either  view  the  inten- 
tion to  keep  either  one  branch  of  the  agreement  or  the 
other  a  secret  from  the  landowners  is  essential  to  make 
the  deed  fraud ulent^  and  no  such  intention  is  averred.  If 
such  intention  had  even  existed^  there  would  still  be  a  diffi- 
culty in  holding  that  the  deed  would  be  fraudulent  on  the 
ground  that  the  supposed  goodness  of  the  bargain  was  in- 
tended to  be  concealed ;  for  it  would  seem  that  each  land- 
owner might  lawfully  make  the  best  agreement  he  could 
for  himself  with  any  company  of  proprietors,  just  in  the 
same  manner  as  if  a  private  individual,  for  any  purpose  of 
his  own,  were  negociating  to  purchase  the  land  of  the  same 
persons.  There  is  no  common  obligation  on  all  th^  dif- 
ferent proprietors  to  place  themselves  on  the  same  footing, 
as  tnere  is  m  the  case  of  a  general  composition  with  cre- 
ditors, in  Mhich  case  there  is  sometimes  an  express  and 
generally  an  implied  agreement,  that  all,  or  all  who  are  not 
expressly  excepted,  shall  share  equally,  and  derive  an  equal 
benefit  from  the  estate  of  the  insolvent.  It  is  that  agree- 
ment or  understanding  alone  which  imposes  an  obligation 
on  each  creditor  to  be  in  the  same  situation  as  another, 
and  there  seems  no  analogy  between  their  situation  and  that 
of  unconnected  landowners. 

The  last  objection  is,  that  the  deed  was  illegal,  as  it 
places  the  private  interests  and  the  public  duty  of  the 
plaintiff,  as  a  peer  of  Parliament,  in  opposition  to  each 
other.  We  can  have  no  hesitation  in  saying  that,  if  it  were 
averred  in  the  plea,  and  proved,  that  the  sum  of  .OOOO/.,  or  any 
part  of  it,  was  really  paid  as  a  consideration  for  Lord  Hoxc^ 
den*s  giving  his  vote  for  or  withholding  his  vote  against  the 
bill,  and  that  the  statement  in  the  deed  was  in  this  respect 
a  mere  colour  to  conceal  the  real  nature  of  the  transaction, 
the  deed  would  have  been  thereby  rendered  corrupt  and 
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illegali  and  consequeDtiy  void|  and  that  no  action  would  lie 
for  any  part  of  the  money.  But  illegality  is  not  to  be  pre^ 
turned;  it  is  to  be  alleged  and  proved,  when  it  does  not 
appear  on  the  face  of  the  instrument  itself.  Though  Lord 
Howden  was  a  peer,  that  would  not  aflfect  his  right  to  make 
any  bargain  for  the  sale  of  his  land,  or  for  a  compensation 
for  any  injury  to  it;  if  it  did,  a  peer  or  member  of  Parlia- 
ment would  be  placed  in  a  worse  condition  than  any  private 
individual.  We  must  presume,  as  there  is  no  averment  to 
the  contrary,  that  his  quality  of  peer  in  no  way  affected  the 
bargain  in  question,  and  that  he  was  left,  notwithstanding 
that  agreement,  to  exercise  his  free  judgment,  and  give  or 
withhold  his  vote  according  to  his  conscience,  upon  the 
measure,  when  it  came  before  him  in  his  legislative  capacity. 
In  the  absence  of  any  agreement  or  understanding  that  the 
vote  should  be  given  in  m  particular  way,  the  mere  tendency 
or  possible  effect  of  such  a  contract  on  the  vote  of  a  mem- 
ber of  either  House  cannot  be  taken  into  consideration. 

We  are  therefore  of  opinion  that  no  one  of  the  objections 
urged  by  the  defendants  in  error  can  prevail,  that  the  pleas 
of  the  defendants  cannot  be  supported  in  law,  and  that  the 
judgment  of  the  Court  below  must  be  reversed* 


Judgment  reversed. 


END  OF  VOL  II. 
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TO  THE 


PRINCIPAL   MATTERS. 


ACCOMMODATION. 

Competency  of  accommodation  draw- 
er as  witness.  See  Evidence,  X, 


ACCOUNT  STATED. 

What  amounts  to. 

Where  the  declaration  stated,  that 
the  plaintiff  accounted  with  the 
defendant,  and  on  the  account  was 
found  indebted  in  £ — ,  and  in  con- 
sideration thereof  promised  to  pay 
by  instalments  according  to  the 
agreement  below,  and  the  plaintiff 
at  the  trial  proved  that  he  had  lent 
money  to  the  defendant: — Hcld^ 
that  an  instrument  agreeing  to  pay 
money  by  instalments  was  evidence 
of  the  accounting.  Daoies  v.  Wil- 
kinson.  256 


ACTION. 

1.  Parties  to,  bankrupt  plaintiff.  See 
Joint  Stock  Company. 

2.  When  maintainable  against  sheriff. 
See  Sheriff,  I,  ^,  S,  4. 

3,  When  maintainable  against  public 
officer.     See  Customs,  II.  III. 

4,  Notice  of.     See  Notice,  V. 

vol.  II. 


ADMINISTRATOR. 

See  Executor. 

ADMISSION. 

When  binding  as  an  estoppel.     See 

Estoppel,  II. 
Of  contract  by  tender.   See  Tender. 
Of  person  arrested  by  wrong  name. 

See  Sheriff,  S, 
Of  petitioning  creditor  in  depositions. 

See  Evidence,  VI. 
Of  prior   indorser,   when    evidence 

asainst  indorsee.     See  Bills  of 

Exchange,  3. 
Of  sheriff's  officer  to  bind  sheriff. 

See  Sheriff,  1. 
By  tenant  of  landord*s   title.     See 

Landlord  and  Tenant,  2, 

AFFIDAVITS. 

To  explain  award.  See  Arbitra- 
tion, 5. 

AGENT. 
See  Broker — Estoppel,  II. 

Employed  in  Custom- House,  charge- 
able as  public  officer.  See  Cus- 
toms, III. 

3d 
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AGREEMENT. 

To  pay  Money  not  amounting  to  Bill 
of  Exchange. 

The  following  instrument  was  held 
to  be  an  agreement,  and  not  a  pro- 
missory note :  "  I  agree  to  pay  the 
plaintiff  or  order,  the  sum  of  695  J. 
at  four  instalments,  viz.  the  first 
on  &c.,  being  200/. :  the  second  on 
&c.,  being  150/.;  the  third  on  &c., 
being  150/.;  the  fourth  on  &c., 
being  100/. ;  the  remainder  95L  to 
go  as  a  set-off  for  an  order  of  A. 
to  J.y  and  the  remainder  of  bis  debt 
from  C.  D.  to  him."  Davies  v. 
WUkinion.  256 

ALDERMAN. 

Election  of.  See  MtJNiciPAL  Corpo- 
ration, I.  III. 

AMBIGUITY. 

Inadmissibility  of  evidence  to  explain 
award.     See  Arbitration,  5. 

AMENDMENT, 

1.  By  joining  a  nominal  plaintiff. 
See  Scire  Facias,  2. 

St.  By  altering  terms  of  contract  in 
declaration. 

Declaration  on  a  wager  stated  that 
plaintiff  bet  defendant  that  a  rail- 
road would  be  completed  by  a  cer- 
tain day,  "  for  the  general  convey- 
ance of  passengers."  The  wager 
proved  was  simply  that  the  rail- 
road would  be  completed  by  the 
day.  The  judge  who  tried  the 
cause  amended  by  striking  out  of 
the  record  the  words  "  for  the  ge- 
neral conveyance  of  passengers ;" 
— Held,  that  the  amendment  was 
properly  made,  as  the  amended 
declaration  increased  the  plaintiff's 
burden,  by  rendering  it  necessary 
for  him  to  prove  that  the  road  was 
completed  for  a//  its  purposes,  and 
that  therefore,  as  far  as  the  defend- 


ant was  concerned,  the  amendment 
had  not  been  made  in  *'  any  mate- 
rial particular."    Evam  v.  Fryer. 

540 

ANNUITY. 

Setting  aside,  for  want  of  proper 
Memorial. 

In  1835,  the  defendant  granted  to 
the  plaintiff  an  annuity  of  180/., 
with  a  warrant  of  attorney  to  con- 
fess judgment,  and  other  securities. 
Judgment  was  entered  up,  and  all 
the  deeds  duly  enrolled  under  53 
Geo.  3,  c.  141.  In  May,  1837, 
another  deed  was  executed  by  the 
plaintiff  and  defendant,  by  which 
the  plaintiff  covenanted  to  accept 
an  annuity  of  150/.  in  lieu  of  the 
former  annuity,  and  in  considera- 
tion thereof  the  defendant  cove- 
nanted not  to  redeem  the  annuity 
for  five  years,  and  it  was  declared 
by  the  deed  that  the  securities  for 
the  annuity  of  1835  should  be  se- 
curities for  the  annuity  of  1837: — 
Held,  that  the  deed  of  1837  ought 
to  have  been  enrolled,  and  in  de- 
fault thereof  the  Court  ordered  the 
deed  of  1837  and  all  the  securities 
of  1835  to  be  set  aside.  Eark  v. 
Brown.  393 

APPEAL. 

Power  of  pariah  divided  into  two  ju- 
risdictions to  appeal  against  poor's 
rate*    See  Poor^  III. 

ARBITRATION. 

1.  Time  for  giving  certificate  by  ar- 
bitrator.    See  infrd,  6. 

2.  Excess  of  power  by  arbitrator. 
See  infrdy  4. 

3.  Award  not  evidence  of  reputation. 
See  Manor. 

4.  An  action  in  covenant  and  all  mat* 
ters  in  difference  were  referred. 
The  arbitrator  recited  that  among 
other  matters  in  difference  it  was 
referred  to  him  to  say,  whether 
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certain  grates,  &e.  were  part  of  the 
demised  premises,  and  further  to 
order  what  should  be  done  to  make 
a  final  determination  of  such  mat- 
ters in  difference.  He  awarded 
certain  damages  to  the  plaintiff*  on 
the  issues  in  the  declaration,  and 
found  that  the  grates,  &c.  were 
part  of  the  demise  of  the  defendant 
to  the  plaintiff*,  and  that  they  were 
removed  and  carried  away  by  the 
defendant,  and  applied  to  his  own 
use,  and  that  they  were  of  the  va- 
lue of  1 1/.  5s.,  and  he  ordered  the 
plaintiff*  to  fix  and  set  up  other 
grates,  locks,  &c,  in  the  place  and 
stead  of  such  as  were  removed  as 
aforesaid,  and  to  leave  the  same  to 
and  for  the  use  of  the  defendant  at 
the  end  of  the  term,  and  that  the 
defendant  should  pay  to  the  plain- 
tiff* the  sum  of  11/.  5$. 

The  affidavit  of  the  defendant 
having  denied  that  power  was 
given  to  the  arbitrator  to  order 
what  should  be  done  by  the  parties 
as  to  the  grates,  Held,  that  the 
award  was  bad,  as  the  arbitrator 
had  exceeded  his  power,  and  the 
award  itself  was  uncertain  in  not 
specifying  the  quality  and  price  of 
the  grates  to  be  set  up.  Held  also, 
that,  as  the  matter  in  difference  as 
to  the  grates  was  one  of  the  mat- 
ters submitted  to  the  arbitrator, 
the  finding  on  that  part  being  bad, 
the  whole  award  must  be  set  aside. 

Semblef  that,  when  an  arbitrator 
has  directed  a  verdict  to  be  entered 
without  authority,  if  the  award  dis- 
poses of  all  the  matters  referred  to, 
independently  of  the  verdict,  that 
part  of  the  award  may  be  rejected. 
Price  V.  Popkin.  304 

Not  to  be  explained  by  collateral  State- 
ment of  Arbitrator. 

5,  An  arbitrator  delivered  with  his 
award  the  following  written  state- 
ment: •*  If  either  party  should  de- 
sire to  have  the  grounds  upon  which 
1  have  proceeded  in  making  my 


award,  they  are  as  follows,  &c.*' 
He  then  stated  his  grounds.  The 
award,  which  was  made  under  an 
order  of  nisi  prius,  directed  a  ver- 
dict for  the  plaintiff* generally  in  an 
ejectment  brought  to  recover  two 
distinct  closes,  and  the  written 
statement  shewed  that  he  was  en* 
titled  to  one  of  them  only.  On 
application  to  amend  the  postea, 
so  as  to  confine  it  to  the  close  to 
which  the  plaintiff*  was  entitled,  the 
Court  refused  to  correct  the  award 
by  the  arbitrator's  collateral  state- 
ment. Doe  V,  Cropper,  490 
6.  If  a  cause  is  referred  at  the  as- 
sizes, and  a  verdict  taken  for  the 
plaintiff*,  with  power  to  the  arbi- 
trator to  certify  for  which  party 
the  verdict  is  to  be  entered,  he  may 
certify  after  the  assizes  are  over, 
although  no  order  of  nisi  prius  be 
obtained.    Tonui  v.  Hawkes.    248 

ARREST. 

1.  As  to  necessity  for  a  id.  fa.  when 
the  CO,  sa.  has  been  issued  more 
than  a  year.   See  Scir£  Facias,  1. 

2.  Of  person  by  wrong  name.  See 
Sheriff,  3. 

Where  a  Defendant  may  be  re-taken 
tn  Execution. 

3.  Where  a  defendant,  taken  in  exe- 
cution, obtains  his  discharge  on  the 
ground  that  the  ca.  sa.  was  irre- 
gular, he  may  be  taken  again  under 
a  fresh  writ.     CoUini  v.  Beaumont, 

363 

fVkere  the  Arreit  has  been  illegal. 

4.  Where  a  party  is  illegally  arrested 
by  a  sherifTs  officer  without  a  war- 
rant, detainers  lying  in  the  sheriff^s 
office  have  no  operation  against 
him  whilst  he  is  in  such  illegal 
custody,  and  therefore  he  is  enti- 
tled to  his  discharge  against  all 
detainers,  but  he  is  not  privileged 
during  such  time  from  arrest  on 
any  valid  warrant. 

A  sheriff**s  ofificer  cannot  justify 
3  D  2 
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an  arrest  made  without  a  warrant 
by  procuring  a  warrant  previously 
issued  to  another  sheriff's  officer, 
but  not  executed,  to  be  delivered 
to  himself,  with  his  name  inserted, 
aAer  the  arrest. 

A  prisoner  who  has  been  illegally 
arrested,  is  entitled  to  his  discharge 
out  of  custody  on  the  detainer  of 
the  plaintiff,  although  there  has 
been  no  collusion  between  the  party 
making  the  arrest  and  the  plaintiff. 
CMnt  V.  Yewaii.  439 

5.  Liability  of  sheriff  for  not  arresting. 
See  RtmdeU  v.  meble.  602 

ARTICLES  OF  THE  PEACE. 
See  Husband  and  Wife. 

ASSIGNEE. 

Official.    See  Scire  Facias,  2. 
Interest  in  action  by  insolvent.     See 
Pleading^  VII. 

ASSUMPSIT. 

Consideration  for.  See  Guarantee, 
2 — Voluntary  Payment. 

Indebitatus  assumpsit.  See  Garey  v. 
Pike.  427 

ATTORNEY. 

Acting  as  prochein  amy.  See  No^ 
tice,  V.  1. 

Liability  of  deputy  town  clerk  to  pe- 
nalties for  practising  at  quarter 
sessions.     See  Clerk  of  Peace. 

AUDITORS. 

Of  unions.  See  Poor  Law  Commis- 
sioners, 1. 

AWARD. 

See  Arbitration. 

Not  evidence  of  reputation.  See 
Manor. 

BAIL. 

Promise  to  indemnify  party  to  bail- 
bond.     See  Frauds,  2. 


Effect  of  taking  bail-bond,  so  as  to 
charge  the  sheriff.  See  Sheriff,  3. 

What  time  sheriff  has  to  put  in  bail, 
af^er  neglecting  to  arrest.  RandtU 
V.  WhtbU  602 

BAILIFF. 
Of  liberty.     See  Liberty. 

BALLOT. 

Election  by.  See  Municipal  Cor- 
poration, III. 

BANK  OF  ENGLAND. 

When  justified  in  transferring  stock. 
See  Estoppel,  5. 

BANKRUPT. 
Actions  btf. 

Bankrupt  partners.  See  Joint  Stock 

Company. 
Official  assignee  as  co-plaintiff.    See 

Scire  Facias,  2. 
Depositions    in    Bankruptcy.      See 

Evidence,  VI. 
Voluntary  payment,  what  is.     See 

Voluntary  Payment. 

BEER  HOUSES. 
See  Conviction. 

BILLS  OF  EXCHANGE. 

Agreement  or  bill  of  exchange.  See 
Agreement. 

Fraudulent  indorsement,  how  pleaded. 
See  Pleadino,  I.  S, 

Special  plea  of  payment.  See  Plead- 
ing, IV. 

Interest  on.     See  Interest,  I. 

Where  more  than  5  per  cent,  taken. 
See  Usury. 

Notice  of  Ditkofumr, 

1.  The  following  is  not  a  sufficient 
notice  of  dbhonour : — "  S.  &  Co. 
inform  defendant  that  A.  B,*s  ac- 
ceptance of  S75L  is  not  paid.  As 
indorser,  the  defendant  is  called 
upon  to  pay  the  money,  which  will 
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be  expected  immediately."  Strange 
V.  Price.  278 

Actum  on  lost  Note. 

2.  It  is  no  answer  to  an  action  on  a 
promissory  note,  not  made  payable 
to  bearer  or  order,  that  when  the 
note  became  due  the  defendant  was 
ready  to  pay  on  the  note  being  pro- 
duced and  delivered  up  to  him,  and 
always  had  been  and  still  was  ready 
to  pay  on  the  production  of  the 
note.     Wain  v.  Bmley.  507 

Admiuions  of  prior  Indorser. 

S.  Ip  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note, 
where  the  plea  alleged  that  the  note 
was  obtained  from  the  defendant 
by  fraud,  and  the  name  of  A.  (who 
had  indorsed  to  the  plaintiff)  had 
been  fraudulently  indorsed,  of  all 
which  the  plaintiff  had  notice : — 
Held,  thai  the  defendant  was  not 
at  liberty  to  read  letters  of  A., 
written  whilst  he  was  holder  of  the 
note,  which  it  was  alleged  would 
have  implicated  plaintiff  in  the 
fraud,  for  no  evidence  had  been 
given  to  connect  plaintiff  with  ^. 
or  to  shew  that  the  note  had  been 
indorsed  to  the  plaintiff  when  over- 
due.    PhilGps  V.  Cole.  288 

BONA  FIDES. 

How  a  transaction  against,  must  be 
pleaded.    See  Pleadimo,  I.  3. 

BOND. 

Of  trader,  under  1  &  2  Vict.  c.  110. 
See  Imprisonment. 

BOROUGH. 

Generally.  See  Municipal  Corpo- 
ration. 

Liability  of,  for  prisoners  confined  in 
county  gaol.    See  Gaol. 

BOROUGH  FUND. 
See  MvMiciFAL  Corporation,  IV. 


BOUNDARY. 
Of  manors.    See  Manor. 

BOUNDARY  ACT. 
Effect  of  dividing  parish.    See  Poor, 

BRIBERY. 

By  payment  of  rates.  See  Munici- 
pal Corporation,  II.  5. 

BROKER-^/ Stock  Exchange. 

A  broker,  a  member  of  the  Stock 
Exchange,  has  an  implied  autho- 
rity to  act  according  to  its  rules, 
whether  his  employer  is  cognizant 
of  them  or  not. 

Where,  therefore,  such  broker 
having  entered  into  a  contract  for 
the  sale  of  stock,  which  was  not 
fulfilled  by  his  principal,  the  stock 
was  re-purchased  at  a  higher  price 
by  the  broker  of  the  vendee,  and 
the  selling  broker  paid  the  differ- 
ence and  the  commission  on  such 
repurchase,  he  may  recover  the 
amount  of  such  payment  by  shew- 
ing that  it  was  compulsory  upon 
him  by  the  rules  of  that  society, 
and  also  the  amount  of  his  own 
commission  on  the  original  sale. 
Sutton  V.  Tatham.  308 

BURGESS. 

Qualification  of.    See  Municipal 
Corporation,  H. 


BURGESS  ROLL. 

See  Municipal  Corporation,  II. 
Mandamus,  III.  2. 

CASE. 

Against  custom-house  officers.    See 
Customs,  III. 
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CEPI  CORPUS. 

Piea  of,  as  estoppel.   See  Estoppel, 
2. 

CERTIFICATE. 
Of  arbitrator,  time  for  giving.    See 
Arbitration,  6. 


CERTIORARI. 
To  remove  Orders  of  Town  Council. 

The  7  Will.  4  and  1  Vict  c.  78,  s.  44, 
which  grants  a  certiorari  to  renrjove 
an  order  for  the  payment  of  money 
out  of  the  borough  fund,  is  retro- 
spective.    Reg.  y.  Bridgaoater. 

558 

CHAIRMAN. 
Of  quarter  sessions.  See  Sbssions,  2. 

CHANCERY. 
Jurisdiction  of,  over  copyholds.   See 

COPTHOLD,  2. 

CHURCH  RATE. 

Duty  of  Ckurckaardiens  tofwrmh 
Estimates. 

Churchwardens  are  bound  to  supply 
estimates  to  the  parishioners  in 
vestry  of  the  probable  amount  re- 
quired for  a  church  rate. 

Therefore  where  a  local  act  sub- 
stituted a  special  vestry  for  the 
parishioners  at  large,  and  autho- 
rised them  to  make  church  rates, 
poor  rates  and  highway  rates,  and 
the  Court  of  Queen's  Bench  had 
issued  a  mandamus  to  the  select 
vestry  to  make  a  church  rate : — 
Held,  that  the  refusal  of  the  church- 
wardens to  supply  any  estimates 
was  a  sufficient  excuse  for  disobe- 
dience to  the  writ,  as  the  local  act 
conuined  nothing  to  alter  the  ge- 
neral duties  of  the  churchwardens. 
Reg.  V.  Select  Vestry  of  St.  Mar- 
garet's,  Leicester.  5 1 0 


CHURCHWARDENS. 
See  Church  Ratb. 

CLERK  OF  THE  PEACE. 
Where  the  town  clerks  of  a  borough 
always  exercised  the  office  of  derk 
of  the  peace  by  themselves  or  de- 
puty»  without  any  foripal  appoint- 
ment thereto : — Held,  that  the  de- 
puty town  derk  was  not  liable  to 
penalties  under  the  22  Geo.  2,  c.  46, 
for  practising  as  an  attorney  at  the 
borough  sessions,  without  proof  of 
his  having  acted  as  deputy  derk 
of  the  peace.    Faulkner  v.  ChevelL 

•«62 

CODICIL. 
See  D£vis£. 

COMMISSIONERS. 
Of  paving  and  lighting  act    See 


>i  pavmg  an 
Notice^  V. 


COMMONS,  HOUSE  OF. 
See  Parliament. 

COMPANY. 

See  JoiMT  Stock  Cohpakt— Con- 
tract, 2. 

COMPENSATION. 

By  railway  company  to  landowner. 
See  Contract,  2. 

Construction  of  Compensation  Clause. 

1.  A  railway  company's  act  required 
tenants  from  year  to  year  (among 
others)  to  deliver  up  possession  of 
their  lands,  if  required  by  the 
Company,  six  months  after  notice, 
whether  such  notice  was  given 
with  reference  to  the  time  of  the 
commencement  of  the  tenancy,  or 
not,  the  Company  compensating 
the  tenant  for  his  unexpired  term 
or  interest.  A  tenant  from  year 
to  year,  under  a  Christmas  holding, 
who,  on  a  reasonable  expectation 
that  his  landlord  would  not  put  an 
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end  to  the  tenancy,  had  made  im- 
provements on  his  land,  received, 
in  January,  notice  to  auit  in  six 
months,  and  at  the  Michaelmas 
following  possession  was  demanded 
by  the  Company.  The  Company 
then  finding  that  it  was  not  a  Mi- 
chaelmas holding,  told  the  tenant 
he  might  retain  possession  till 
Christmas.  The  tenant  remained 
in  possession  until  after  that  pe- 
riod:— Held,  that  as  he  held  over 
after  notice,  his  situation  was  the 
same  as  if  a  regular  landlord's  no- 
tice had  heen  given,  and  that  he 
was  not  entitled  to  compensation. 
Reg.  V.  London  and  Southampton 
Rmhoay  Company.  243 

Under  Municipal  Corporation  Act. 
To  Town  Clerh. 

2.  Before  the  passing  of  the  Munici- 
pal Corporation  Act  (5  &  6  WUIA, 
c.  76),  the  common  clerk  of  a  bo- 
rough, under  the  terms  of  the  go- 
verning charter,  discharged  the 
duties  of  town  clerk,  clerk  of  the 
peace  and  clerk  to  the  justices, 
and  possessed  the  power  of  ap- 
pointmg  a  deputy.  On  the  passing 
of  that  act  the  town  council  ap- 
pointed him  to  the  office  of  town 
clerk,  but  he  refused  the  appoint- 
ment. On  appeal  to  the  Lords  of 
the  Treasury  for  compensation, 
their  lordships  awarded  him  com- 
pensation for  the  offices  of  clerk  of 
the  peace  and  clerk  to  the  justices, 
but  refused  to  award  any  for  the 
office  of  town  clerk,  to  which  he 
bad  been  re-elected,  and  this  Court 
refused  to  issue  a  mandamus  to 
the  Lords  of  the  Treasury,  to  de- 
termine his  claim  to  compensation 
for  the  loss  of  that  office.  Reg. 
V.  Lord$  of  the  Treoiury.  369 

Jurisdiction  of  Lords  of  Treasury. 
8.  The  town  clerk  of  a  borough,  who 
had  been  re-appointed  under  the 
provisions  of  the  5  8c  6  Will.  4, 
c.  76,  and  was  afterwards  removed 


from  his  office  for  alleged  miscon- 
duct, on  refusal  by  the  town  coun« 
cil  to  grant  him  compensation,  ap- 
pealed to  the  Lords  of  the  Trea- 
sury :  their  lordships  decided  that, 
as  the  re-appoiiftment  of  the  town 
clerk  had  been  made  bond^de,  ^nd 
not  with  the  intention  of  removing 
him  on  the  first  opportunity,  and 
as  the  cause  for  dismissal  appeared 
to  them  justifiable,  the  town  clerk 
was  not  entitled  to  compensation. 
A  mandamus  to  the  Lords  of  the 
Treasury,  to  hear  and  determine 
the  merits  of  the  appeal,  was  re- 
fused on  the  ground  that,  if  their 
lordships  had  jurisdiction  in  the 
matter,  they  had  already  exercised 
it,  and,  if  they  had  not  jurisdiction, 
a  mandamus  would  not  lie. 

Semble,  the  Lords  of  the  Trea- 
sury have  not  jurisdiction  to  de- 
cide whether  a  town  clerk  has  or 
has  not  been  properly  removed 
from  his  office. 
4.  A  refusal  by  the  town  clerk  to 
deliver  up  to  the  town  council  cer- 
tain corporation  documents  and 
the  corporation  seal,  and  an  oppo- 
sition by  him  to  a  petition  by  the 
council  to  obtain  the  appointment 
of  charity  trustees,  do  not  consti- 
tute sufficient  cause  to  warrant  his 
removal  from  an  office  held  during 
good  behaviour.  Nor  is  such  cause 
furnished  by  his  acting  in  concert 
with  another  person,  who  addressed 
abusive  language  to  an  alderman 
and  magistrate  of  the  borough,  in 
a  public  part  of  the  borough.  Reg. 
v.  Lords  of  the  Treasury.  498 

COMPETENCY. 

Of  interested  veitness,  how  restored. 
See  EviDEMCis,  X. 

CONDITION. 

See  CoNTEACT,  1. — Covenant,  3. 

CONDITIONAL  REVOCATION. 
See  Devise. 
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CONSIDERATION. 

For  a  guarantee.  See  Guarantee,  2. 

CONSTABLE. 

The  appointment  to  the  office  of  hiffh 
constable  of  a  county  lies  in  the 
county  justiceit  at  large,  and  can- 
not be  exercised  at  petty  sessions, 
though  it  may  at  quarter  sessions. 
Reg.  V.  Watkmmm.  617 

CONSTRUCTION. 

Of  instrument,  whether  bill  of  ex- 
change or  agreement.  See  Agree- 
ment. 

Of  the  word  ''wreck"  in  custom- 
house Acts.    See  Customs,  I. 

Of  contract.  See  Contract,  1,  and 
Garey  v.  Pike,  427. 

Of  covenant.     See  Covenant,  3. 

Of  indictment.    See  Criminal  Law. 

CONTRACT. 

When  binding  on  representatives. 
See  Executor,  2. 

CondUional. 

1.  The  plaintiff  sold  the  defendants 
a  mare  for  20/.,  on  condition  that 
if  she  should  prove  with  foal  the 
defendants  should  re-deliver  her 
on  payment  by  the  plaintiff  of  12/. 
The  defendants  accepted  the  mare ; 
but  refused  to  re-deliver  her,  on 
proving  with  foal,  for  12/. : — Held, 
m  an  action  for  not  re-delivering, 
that  the  contract  did  not  amount 
to  two  contracts,  one  of  sale  and 
the  other  of  re-sale,  but  was  one 
conditional  contract,  as  the  same 
thing  was  to  be  re-delivered  which 
had  been  accepted  by  the  defend- 
ants, and  that  their  acceptance  was 
sufficient  to  take  the  case  out  of 
the  17th  section  of  the  Statute  of 
Frauds.  William  v.  Burges*.    422 

Legality  of* 
%%  A  declaration  in  covenant  stated 


that  by  agreement  between  the 
plaintiff,  Lord  H.  ([a  peer  in  par- 
liament), and  certain  shareholders 
in  a  railway  company,  whose  inten- 
tion it  was  to  pass,  in  their  line, 
over  Lord  H.'s  lands,  it  was  agreed 
that  Lord  H.  should  withdraw  his 
opposition  to  the  bill,  then  before 
Parliament,  for  establishing  a  cer- 
tain line ;  that  the  defendants  would 
endeavour  to  deviate  the  line  pro- 
posed in  the  plan  deposited  for  the 
purposes  of  the  act ;  that  the  de- 
fendants should,  within  six  months 
after  the  act  passed,  pay  plaintiff 
5000/.,  and  exclusive  of  the  further 
compensation  to  be  paid  him  in  the 
event  of  the  deviated  line  not  being 
adopted : — Held,  by  the  Court  of 
Queen's  Bench^  that  the  agreement 
was  not  vacated  by  the  defendants 
abandoning  the  deviated  line  for 
another  line  which  entirely  avoided 
the  plaintiff's  property;  but  that 
the  agreement  was  illegal,  as  it  had 
been  concealed  from  parliament. 

In  the  Exchequer  Chamber  the 
judgment  of  the  Court  of  Queen's 
Bench  on  the  latter  point  was  re- 
versed, on  the  ground  that  it  did 
not  appear  that  at  the  time  of 
entering  into  the  agreement  there 
was  any  intention  to  conceal  it. 

Quare,  whether  such  intention 
would  have  vitiated  the  agreement. 

Held  also,  that  the  agreement 
was  not  void  because  it  had  been 
concealed  from  other  owners  of 
land  over  which  the  railroad  was 
to  pass,  or  because  the  plaintiff 
was  a  p^er  of  parliament.  Lord 
Howden  v.  Simpson,  714 

CONVICTION. 

Bad  for  DupUcity. 

A  conviction  under  11  Geo,  4  and  1 
IViU.  4,  c.  64,  and  4  &  5  WUl.  4, 
c.  85,  for  keeping  a  house  open 
for  the  sale  of  beer,  and  selling 
beer,  and  suffering  it  to  be  drunk 
on  the  premisesi  at  a  time  of  day 
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prohibited  by  an  order  of  justices, 
and  fining  the  party  charged  in  a 
single  penalty  for  **  the  offence 
aforesaid/'  is  bad,  as  it  charges 
three  distinct  offences.  Newman  v. 
Bcndyihe.  940 

COPYHOLD. 

1.  Reasonable  fine.    See  Finz. 

Admttance  to,  where  penon  nomnaied 
to  convey  by  Court  of  Chancery, 

2.  When  a  party,  claiming  to  be  heir- 
at-law  of  the  last  cestui  que  trust 
of  a  copyhold  estate,  petitioned 
the  Court  of  Chancery,  under  1 1 
Geo.  4  and  1  fTtU.  4,  c.  60,  who 
referred  it  to  the  Master  to  ascer- 
tain whether  there  was  any  heir- 
at-law  of  the  last  trustee,  and  on 
the  Master's  report  made  an  order 
stating  that  there  was  no  such  heir, 
and  appointing  JR.  G.  to  convey  or 
surrenaer  the  legal  estate  to  the 

eititioner,  the  Court  of  Queen's 
ench  refused  to  interfere  by  man- 
damus to  compel  the  lord  of  the 
manor  to  ac4:ept  a  surrender  from 
R,  G,,  as  the  Court  of  Chancery 
had  full  jurisdiction,  and  was  a 
fitter  tribunal  to  investigate  the 
matter. 

The  person  appointed  by  the 
Court  of  Chancery  to  convey  in- 
stead of  the  heir,  under  sect.  8, 
does  not  take  the  complete  legal 
estate ;  per  Patieson  J. 

Quaere,  whether  copyholds  are 
included  in  the  11  Geo,  4  and  1 
fViU.  4,  c.  60.    Reg.  v.  PUt.     385 

CORPORATION. 

See  Municipal  Corporation* 

COSTS. 

Vnder  Interpleader  Act, 

An  issue  was  directed,  under  the  In- 
terpleader Act,  between  the  claim- 
ant and  execution  creditor,  the 
costs  of  the  issue  to  abide  the  or- 
der of  the  Court.    The  claimant 


claimed  the  whole  of  the  goods 
seized,  but  proved  his  right  to  part 
only : — Held,  that  he  was  entitled, 
notwithstandii^,  to  the  general 
costs  of  the  issue,  as  if  he  had 
been  plaintiff  in  trover,  and  also 
to  the  costs  of  the  original  and 
subsequent  application  to  the  Court* 
Staky  v.  Bedwell,  309 

COVENANT. 
1.  For  re-entry.   See  Ejectment,  2. 

Independent  Covenant, 

£.  On  an  agreement  for  the  sale  of 
lands,  the  defendant  covenanted  to 
pay  the  purchase-money  on  a  day 
certain,  for  and  as  the  considera- 
tion of  such  sale  and  purchase, 
with  interest  from  a  day  certain 
to  the  time  of  "  the  completion  of 
the  purchase:" — Held,  an  inde- 
pendent covenant.  Mattock  v. 
Kinglake,  \'Jii$ 

COUNTY. 

Right  to  recover  costs  of  maintaining 
borough  prisoners  from  borough. 
See  Gaols. 

Appointment  of  high  constable.  See 
Constable. 

CRIMINAL  LAW. 

See  Conviction. 

Indictment  for  False  Pretences, 

An  indictment  on  7  &  8  Geo,  4,  c.  £D, 
s.  53,  stated  that  the  prisoner,  con- 
triving &c.  to  cheat  A,  B.,  falsely 
pretended  to  A,  B.  that  he  was  a 
captain  in  the  East  India  Compa- 
ny's service,  and  that  a  certain 
promissory  note,  which  he  then 
delivered  to  A,  B.,  was  a  valuable 
security  for  £1/.,  by  means  of 
which  false  pretences  he  fraudu- 
lently obtained  from  A,B,  8/.15«., 
whereas  the  prisoner  was  not  a 
captain  &c.,  and  the  note  was  not 
a  valuable  security,  &c. — Held,  aa 
it  did  not  appear  but  that  the  note 
was  the  prisoner's  own  promissory 
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note,  «r  that  he  knew  it  to  be 
worthless,  there  was  no  sufficient 
false  pretence  in  that  respect,  and, 
as  the  two  pretences  were  to  be 
taken  together,  that  the  indictment 
was  bad,  and  judgment  given  upon 
it  was  reversed  in  error.  Wkkiam 
▼•  Regmam*  $33 

CUSTOMS. 

I.  Dutiet  <m  Wrtck. 

By  3  &  4  Wm.  4,  c.  52,  s.  50,  '<  all  fo- 
reign goods,  derelict,  jetsam,  flot- 
sam, and  wrecks  brou^^hc  or  coming 
into  the  United  Kmgdom,"  are 
subject  to  the  same  duties  as  im- 
ported goods  of  the  like  kind,  pro- 
vided "  that  all  such  goods  as  can- 
not be  sold  for  the  amount  of  duty 
due  thereon  shall  be  delivered  over 
to  the  lord  of  the  manor,  or  other 
person  entitled  to  receive  the  same, 
and  shall  be  deemed  to  be  unenu- 
merated  goods,  and  be  charged  with 
duty  accordingly:" — Held, that  the 
word  "  wreck  was  not  to  be  con- 
strued in  the  limited  sense  of  goods 
forfeited  for  want  of  due  claim  by 
the  owner ;  and  that  foreign  goods 
which,  after  they  had  been  import- 
ed into  this  country,  warehoused 
and  entered  for  exportation  to  Ant- 
werp, had  been  re-shipped  and 
consigned  thither,  and,  the  ship 
having  gone  to  pieces  at  the  com- 
mencement of  the  voyage,  were 
thrown  on  the  English  coast,  were 
"  wreck"  within  the  meaning  of  the 
clause,  although  claimed  within  a 
year  and  a  day  by  the  owner ;  and 
that  as  they  could  not  be  sold  for 
the  amount  of  duty  payable  there- 
on, they  were  also  within  the  pro- 
viso, and  not  liable  to  any  higher 
duty  than  that  on  unenumerated 
goods.     Barry  v.  Amaud*        633 

II.  lAabiBty  af  Outom-koiue  Officers 
to  Action  far  taking  Goods  from 
person  -without  demand. 

Where  a  custom-house  officer  took 


by  force,  from  under  the  arm  of  a 
passenger  landing  from  a. vessel,  a 
portfolio  containing  school-draw- 
ings, without  making  any  prevu>us 
demand ;— Held,  that,  as  drawiogs 
which  had  not  paid  duty  were  lia- 
ble to  forfeiture,  under  3  k^WULf, 
c.  56,  the  officer  was  not  liable  in 
trespass  de  bonis  asportatis,  but, 
per  Lord  Denman  C.  J.,  he  would 
be  liable  in  an  action  of  trespass 
to  the  person,  unless  some  attempt 
were  made  to  conceal  the  goods. 
De  Gondoim  v,  Lewis.  £83 

III.  fVko  are  Custom-house  Ofieers. 

By  3  &  4  Witt.  4,  c.  51,  s.  £,  her  ma- 
jesty may  appoint  commissioners 
for  managing  and  collecting  the 
customs :  by  sect.  6  these  commis- 
sioners may  appoint  persons  to  ex- 
ecute the  duties  of  the  several  of- 
fices necessary  to  such  management 
and  collection,  under  the  controul 
of  the  commissioners ;  and  by  sect. 
7  every  person  so  employed  on  any 
duty  or  service  is  to  be  deemed 
the  officer  of  the  customs  for  that 
duty  or  service.  The  defendant 
was  employed  under  the  above  act 
and  3  &  4  Witt.  4,  c.  52.  s.  18,  his 
duty  being  to  collect  the  duty  on 
any  goods  for  which  any  entry 
should  be  tendered,  and  upon  pay- 
ment of  the  duty  to  sign  a  bul  of 
entry  as  a  receipt,  the  same  being 
a  warrant  for  delivery  of  the  goods 
from  the  proper  officer: — Held, 
1 ,  That  defendant,  as  such  collec- 
tor, filled  a  ministerial  office ;  that 
he  was  a  substantive  officer  of  the 
crown,  and  not  merely  the  servant 
of  the  commissioners :  2,  That  he 
was  liable  in  Case  for  refusing  to 
sign  such  bill  of  entry  for  a  person 
who  had  tendered  the  duty  payable 
on  his  goods.    Bony  v.  Amaud. 

689 

DEMISE. 

In  ejectment.    See  Ejectment,  1. 
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DEMURRER. 

Judgment  by  default  for  not  joining 
in,  not  final.   See  Wbit  of  Right. 

DEPOSITIONS. 

In  bankruptcy,  admbsibility  of.    See 
Evidence,  VI. 

DEPUTY  CLERK  OF  PEACE. 
Liability  for  practising  at  seuions. 


See  C: 


fE 


LBRK  OV  THE  f  EACB. 

DETAINER. 
See  Arrest,  4. 

DEVISE. 

Devise  on  erroneous  Auymption  of 
Facti. 

Where  a  testatrix  by  her  will  detised 
all  her  estate  to  L.  E.  for  life,  and 
to  his  sons  and  daughters  succes- 
sively, in  strict  tail,  and  L,  E.  and 
his  only  son  died  in  the  lifetime  of 
the  testatrix,  but  he  left  a  daughter, 
E,  £.,  of  whose  birth  she  Knew 
nothing,  and  she  thereupon  made 
a  codicil,  in  which  she  recited  her 
former  will,  and  that  L,  E,  had 
died  without  leaving  any  issue,  and 
then  devised  over  :^  Held,  that  as 
this  codicil  was  made  in  ignorance 
of  the  existence  of  £.  E,,  it  was 
onlya  conditional  revocation.  Some 
time  after  making  the  codicil,  the 
testatrix  was  made  acquainted  with 
the  existence  of  E,  E,,  but  made 
no  further  testamentary  disposi- 
tion : — Held,  that  this  did  not  set 
up  the  codicil,  as  the  testatrix, 
after  knowledge  of  the  facts,  had 
not  republished  it  according  to  the 
Statute  of  Frauds.    Doe  v.  Evans. 

578 

DIRECTORS. 

See  Joimr  Stock  Compaht. 

DISTRESS. 

Ratification  of  Distress  by  Executor, 
Where  a  distreas  waa  made  by  com- 


mand and  in  the  name  of  a  land- 
lord, but  be  died  before  the  distress 
was  actually  made:-^Held,  that 
the  bailiff  might  make  cognizance 
as  the  bailiff  of  his  executrix,  under 
32  Hen.  8,  c.  87,  who  ratified  the 
distress,  although  before  probate. 
Whitehead  v.  Taylor.  367 

DUPLICITY. 

In  a  conviction.    See  Conviction. 

DUTIES. 
On  wreck.    See  Customs,  I. 

EASEMENT. 

Twenty  years'  enjoyment  o£  See 
Limitations. 

ECCLESIASTICAL  COURT. 
See  Prohibition. 

EJECTMENT. 

Judgment  recovered  in»  an  estoppel 
to  plea  of  Sb.  ten.  in  action  for 
mesne  profits.  See  Estoppel,  1. 1. 

Day  of  Demise. 

1.  A  demise  in  ejectment,  laid  on  a 
day  on  which  the  forfeiture  of  a 
lease  was  incurred,  to  commence 
from  two  days  previous^  is  good. 
Doe  V.  fVelis.  396 

Stay  of  Proceedings. 

2,  Courts  of  common  law  have  no 
jurisdiction  to  stay  proceedings  in 
ejectment  brought  on  a  clause  of 
re-entry  for  breach  of  covenant  to 
repair.    Doe  d.  Mayhew  v.  Ady. 

302 

ELECTION. 

Of  municipal  officers.    See  Munici- 
pal Corporation,  I.  III. 
Of  high  constable.    See  Constable. 

ERROR. 
From  the  Court  of  Common  Pleas  at 
Lancaster  to  the  Queen's  Bench^ 
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and  afterwards  to  the  Exchequer 
Chamher.  NabU  v.  Eiakton.    706 

ESCAPE, 

See  Liberty. 

ESTATE. 
On  lives.    See  Fine. 

ESTOPPEL. 
L  Of  Record. 

Judgment  m  Ejectment  for  Proof  of 
Title. 

L  In  trespass  for  mesne  profits  by 
John  DoCf  the  declaration  (of  1 837) 
laid  an  expulsion  the  10th  July, 
1826,  continued  to  the  comnoence- 
ment  of  the  suit.  Pleas :  1 .  denial 
of  plaintiff's  possession;  S.liberum 
tenenientun).  Replication,  by  way 
of  estoppel,  that  ejectment  had  been 
brought  for  the  same  premises  on 
two  demises  to  the  plaintiff,  one  of 
the  10th  July,  1826^  for  fourteen 
years,  the  other  of  the  26th  De- 
cember, 1881,  for  seven  years,  with 
a  single  ouster  on  the  27th  Decem- 
ber^ 1831,  and  that  af\er  plea  of 
not  guilty  the  terms  were  recovered 
by  judgment.  Rejoinder,  that  a 
writ  of  error  on  the  judjprment  was 
pending  in  the  House  of  Lords: — 
Held,  that  the  replication  was  good 
by  way  of  estoppel,  and  that  its 
effect  was  not  avoided  by  the  re* 
joinder.    Doe  v.  Wright.  672 

Of  Sherds  Retumt  in  Action  against 
Bailiff  of  Liberty. 

2.  To  a  declaration  against  the  bailiff 
of  a  liberty,  alleging  an  arrest  un- 
der a  mandate  and  an  escape,  a 
plea  against  the  further  mainte- 
nance of  the  action  that  after  the 
commencement  of  the  suit  the  she- 
riff had  returned  cepi  corpus, 
pleaded  by  way  of  estoppel,  was 
held  ill.    Jackson  Y.  HiU.         455 

II.  In  Pais. 

Of  tenant  to  dispute  landlord's  title. 

See  Landloud  and  Tenamt,  II.  2, 


By  Conduct  of  Party. 

3.  Where  the  plaintiff,  who  was  owner 
of  the  goodwill  and  fixtures  of  a 
public-house,  allowed  A.  B.  to  re- 
present himself  as  such  to  the  land- 
lords, and  the  latter  thereupon  let 
the  public-house  to  A.  B.,  and 
A.  B.  sold  the  lease  and  fixtures 
to  the  defendant,  who  was  informed 
by  the  landlords  that  A.  B.  was 
their  tenant : — Held,  that  the  plain- 
tiff had  estopped  himself  from  re- 
covering the  fixtures  from  the  de- 
fendant, who  had  purchased  bon4 
fide.     Gregg  v.  WelU.  296 

4.  The  defendant  had  brought  two 
separate  actions  of  trover  for  a  dog 
at  the  same  assizes  against  A.  and 
B. ;  in  the  action  asainst  A.  he  re- 
covered a  verdict  for  50/.,  to  be 
reduced  to  \s.  by  consent,  on  A. 
giving  up  the  dog;  in  the  action 
against  B.,  B.  obtained  a  verdict. 
At  the  trial  of  these  actions  the  dog 
was  in  the  possession  of  B.  A  few 
days  after  the  trials,  B.  gave  the 
dog  in  question  to  A.  for  the  pur- 
pose of  delivering  it  up  to  the  de- 
fendant, with  \s.  damages.  A.  ac- 
cordingly gave  up  the  dog,  and  at 
the  same  time  ^.'s  attorney  gave 
the  defendant  notice  that  the  dog 
belonged  to  B.  and  demanded  pos- 
session; the  defendant  refused: — 
Field,  on  trover  afterwards  brought 
by  B.  for  the  dog,  that  B.  had  not 
estopped  himself  from  recovering 
by  enabling  A.  to  give  possession 
of  the  dog  to  the  defendant.  Son" 
dys  V.  Hodgson.  435 

By  Principal  ratifying  Acts  of  Agent. 

5.  Case  against  the  Bank  of  England 
for  not  transferring,  according  to 
18  Geo.  2,  c.  9,  s.  31,  a  share  of 
consolidated  annuities,  the  property 
of  the  plaintiff's  testatrix.  Pleas : 
1.  not  guilty;  and  2.  that  testatrix 
was  not  possessed.  At  the  trial  it 
appeared  that  the  testatrix  for 
many  years  before  her  death  was 
very  old  and  infirm,  and  when  she 
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received  her  dividends  was  accom- 
panied by  her  nephew,  who  was  a 
clerk  in  the  bank.  He  asked  for 
the  amount,  she  signed  receipts 
both  in  the  dividend  warrants  and 
in  the  bank  books.  It  appeared 
probable  that  he  had  paid  her  from 
time  to  time  the  dividends  on  her 
whole  stock ;  but  he  had  at  inter- 
vals taken  another  woman  to  the 
bank,  who  personated  testatrix,  and 
forged  her  signature  to  several 
transfers. 

At  the  trial  the  jury  found  that 
the  testatrix  was  not  proved  to 
have  had  knowledge  of  the  trans- 
fers, but  that  she  had  the  means  of 
knowledge ;  that  she  was  guilty  of 
gross  negligence  in  leading  the 
bank  to  believe  that  she  sanctioned 
the  transfers:  and  that  the  bank 
was  not  guilty  of  negligence  in 
transferring  without  ascertaining 
her  identity  more  fully: — Held, 
that  the  facts  found  constituted  an 
answer  to  the  action,  and  were 
available  under  the  pleadings. 
Coles  V.  Bank  of  England.         5£1 

eVidence. 

I.  Admissions, 
Admissions  of  prior  indorser,  when 
evidence  against  indorsee.      See 
Bills  of  Exchange,  S, 

n.  Account  stated. 
Of  an  account  stated.    See  Account 
stated. 

ni.  Award. 
Inadmissibility  of,  to  explain  award. 

See  Arbitration,  5. 
Award  not  evidence  of  reputation. 
See  Manor. 

IV.  Boundary. 
Of  boundaries  of  manors.    See  Ma- 


nor. 


See 


V.  Company. 
Against  directors  of  company. 
Joint  Stock  Company. 

VI.  Deposiiions  in  Bankruptcy. 
Depositions    made    by    a    witness 


sent  by  the  petitioning  creditor  to 
prove  an  act  of  bankruptcy  before 
the  commissioners,  are  admissible 
in  evidence  against  the  petitioning 
creditor  in  any  subsequent  action 
against  him,  although  the  witness 
is  still  living.     Gardner  v.  Moult. 

40S 

VII.  Merchants'  Letter  Books. 

The  plaintiff  had  given  notice  to 
the  defendant  to  produce  certain 
letters  written  by  the  defendant  to 
the  defendant's  partner  in  New 
South  Wales,  and  had  caUed  upon 
him  to  admit  an  extract  from  a  let- 
ter book  kept  by  the  defendant, 
describing  it.  A  judge  made  an 
order  on  the  defendant  to  make 
the  admissions  contained  in  the 
notice,  and  the  defendant  consented 
to  produce  the  letter  book  at  the 
trial : — Held,  that  the  letters  con- 
tained in  the  letter  book  were  se- 
condary evidence  of  those  described 
in  the  notice  to  produce,  although 
no  proof  was  given  that  the  letters 
had  been  actuuly  sent.  Held  also, 
that  the  defendant  was  not  entitled 
to  read  other  letters  contained  in 
the  letter  book. 

The  notice  to  produce  was  served 
three  davs  before  the  trial : — ^Held, 
that  as  the  letters  must  be  presumed 
to  have  been  sent  back  from  New 
South  Wales,  it  was  sufficient  to 
let  in  secondary  evidence. 

The  fact  of  copies  of  letters  be- 
ing kept  in  a  merchant's  letter 
book,  is  evidence  against  the  party 
of  the  letters  having  been  sent. 
Sturge  v.  Buchanan.  57  S 

VIII.  Minutes  of  Court  of  Sewers. 

To  prove  the  liability  of  the  de- 
fendant to  repair  a  sea  wall  ratione 
tenurcBf  minutes  of  the  court  of 
sewers,  commencinff  seventy  years 
back,  containing  orders  on  tne  then 
holders  of  the  estate  to  repair  the 
wall  in  question,  were  held  admis- 
sible,    keg.  V.  Leigh.  S57 
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IX.  jigmmt  Skerifi. 
See  Sheriff. 

X.  Competency  of  Witneu,  how 
restored* 

Although  the  objection  to  the  compe- 
tency of  a  witness  (such  as  an 
accommodation  drawer  of  a  bill) 
appears  on  the  record,  his  compe- 
tency is  restored  by  his  statement 
that  he  has  a  release  without  pro- 
ducing it.    Lunmi  ▼.  Row.     538 

XI.  Onue  of  Proof. 
See  Oarey  v.  Pike.    427 

EXAMINATION. 

On  which  order  of  removal  made. 
See  PooRi  II. 

EXCHEQUER  CHAMBER. 

Error  from  the  Common  Pleas,  Lan- 
caster.   Neelnt  v.  RUhton.       706 

EXECUTION. 

Taking  defendant  in,  a  second  time. 
See  Arrest,  S. 

EXECUTOR. 

1.  Power  to  ratify  distress  before 
probate.    See  Distress. 

Contract  binding  on  Executor. 

2.  A  contract  to  supply  A.  firom  50  to 
100  tons  of  blocks  of  slate,  of  cer- 
tain dimensions,  monthly,  and  also 
from  100  to  ISO  tons  of  blocks  of 
other  dimensions,  monthly,  and  any 
further  quantity  that  he  might  re- 
quire, not  exceeding  SOO  tons  per 
month,  the  contract  to  be  in  force 
to  a  certain  time,  unless  previously 
cancelled  by  mutual  consent,  is  a 
contract  binding  on  his  administra- 
tor.    Wentworth  v.  Cock.         %5l 


EXPENSES. 
Of  witnesses.    See  Witksss,  %. 


FALSE  PRETENCES. 
See  Crikihal  Law. 

FEES. 

Of  clerk  to  Petty  Bag  Office.    See 
Witness,  2. 

FINE. 
An  estate  was  granted  by  the  lord  of 
a  manor  to  fourteen  charity  trus- 
tees, and  by  a  decree  in  Chancery 
new  trustees  were  directed  to  be 
successively  appointed  by  the  lord, 
subject  to  the  approbation  of  a 
master  in  Chancery,  and  whenever 
nine  lives  should  have  dropped,  nine 
new  ones  were  to  be  in  like  manner 
nominated.  The  lord  claimed  dou- 
ble the  admitted  yearly  value  on 
the  first  life,  half  of  that  sum  on 
the  second  life,  half  of  the  last 
amount  on  the  third,  and  so  on  in 
a  descending  series : — Held,  that  a 
fine  calculated  on  this  principle, 
was  a  reasonable  fine,  and  that  it 
was  not  competent  to  the  defend- 
ant to  shew  that  it  would  be  un- 
reasonable, firom  the  lord's  privilege 
of  naming  the  lives,  a^  the  proba- 
bility for  that  reason,  and  on  ac- 
count of  the  neoeasity  of  charity 
trustees  being  persons  of  mature 
age,  that  the  lives  would  fall  more 
frequently  than  if  they  were  nomi- 
nated by  the  trustees. 

Qtuere,  however,  whether  the 
fine  ought  to  be  reduced  on  the 
ground  that  the  renewal  was  to  be 
not  on  the  dropping  of  nine  speci- 
fied lives,  but  on  the  dropnhig  of 
nine  out  of  fourteen  specified  lives, 
and  would  therefore  occur  sooner. 
fVilson  V.  Hoare.  659 


FORFEITURE. 

Of  lease.     See  Ejectment,  1,  2, 
By  denial  of  landlord's  title. 
Landlord  and  Tenant^  II. 


See 


FORGERY. 

Transfer  of  stock  by.     See  Estop- 
PBL,  5. 
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FRAUD. 
In  indortcmeiit  of  bill  of  exchange, 

how  to  be  pleaded.    See  Plsad* 

IKO,  I.  3. 
Principal   bound  by  act  of  agent. 

See  Estoppel,  5. 


FRAUDS  (STATUTE  OF). 
Aeoeptance  within  statute  of.     See 

COKTRACT,  1« 

Parol  Waher  of  Pari  ^Contract. 

1.  In  a  written  contract  within  section 
17  of  the  Statute  of  Frauds,  to 
deliver,  on  a  certain  dayi  goods  of 
a  fluctuating  valuei  to  be  paid  for 
by  bill  at  three  months  from  deli- 
very, the  time  of  delivery  is  of  the 
essence  of  the  contract,  and  any 
agreement  to  substitute  another 
day  must  be  in  writing.  Stead  v. 
Dawber.        "  447 

PromtK  to  indemnify* 

ft.  Where  the  defendant,  an  attorney, 
requested  the  plaintiff  to  execute  a 
bail-bond  to  the  sheriff  for  a  client 
of  the  defendant,  and  promised  to 
indemnify  :-*Held,  that  it  was  a 
promise  to  answer  for  the  debt  or 
de&ult  of  another,  within  the  4th 
section  of  the  Statute  of  Frauds. 
Green  v.  Creitwell.  430 

Growing  Crops. 

3.  A  contract,  by  which  the  defend- 
ant was  to  give  4t6L  for  crops  of 
growing  corn  and  potatoes,  and  the 
stubble  afterwards  and  whatever 
lay  grass  was  in  the  fields,  the 
defendant  to  harvest  the  corn  and 
dig  the  potatoes,  and  the  plaintiff 
to  have  the  liberty  of  turning  his 
own  cattle  on,  and  to  pay  the  tithe, 
— is  not  a  contract  for  the  sale  of 
an  interest  in  land ;  for  the  grow- 
ing crops  are  mere  chattels,  and 
with  regard  to  the  grass,  as  the 
plaintiff  did  not  part  with  his  pos- 
session of  the  soil,  the  contract  was 
to  be  construed  as  an  agistment  of 


the  defendant's  cattle  by  the  plain- 
tiff.   Jones  V.  Flint.  594 

GAOLS. 

lAahUity  of  Borough  to  County  OaoL 

Under  5^6  WUl.  4,  c.  76,  s.  114, 
the  treasurer  of  a  county  may  make 
an  order  upon  the  council  of  a  bo- 
rough, having  a  separate  Court  of 
Quarter  Sessions,  for  the  costs 
arising  out  of  the  punishment  and 
maintenance  of  offenders  commit- 
ted for  trial  to  the  county  assizes 
from  the  borough : — ^Held,  that  this 
applied  to  prisoners  committed  to 
the  borough  gaol  before  trial,  and, 
after  trial  at  the  assizes,  committed 
to  the  county  prison  in  execution  of 
their  sentences,  and  that  the  coun- 
cil was  liable  although  there  was 
no  contract  in  force  under  5  Geo,  4, 
c.  85,  between  the  county  and  bo- 
rough justices,  for  the  maintenance 
of  such  prisoners. 

Held  also,  that  the  council  was 
liable  not  only  for  the  expenses  of 
the  food,  clothing  and  punishment 
of  such  prisoners,  but  for  a  pro- 
portionate share  of  the  general  ex- 
penses of  the  county  gaol.  Reg. 
V.  Johnson.  610 

GENERAL  ISSUE. 
By  statute.    See  Pleading,  II. 

GOODS,  WARES,  &c. 

See  FaxtJDS^  3. 

GROWING  CROPS. 

See  Frauds,  3. 

GUARANTEE. 

See  Frauds,  2. 

Interest  on.    See  Imtirest,  2. 

Continuance  of,  when  given  to  a  Part- 
nership, 

I.  Where  the  defendant  save  the  fol- 
lowing gnairantee:   **  Messrs.  M. 
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&  Z).,  My  lOD,  6.  Z).,  is  desirous 
of  comineDcing  business  in  your 
way,  and  wants  the  usual  credit  for 
four  or  six  months.  If  you  think 
well  to  supply  him  I  wul  be  an- 
swerable for  the  amount  of  100/.:'* 
— Held,  that  this  was  not  a  guaran- 
tee binding  on  the  defendant  after 
a  change  in  the  firm  of  Jtf.  &  D. 
Dry  V.  Daoy.  249 

VaM  ContideraHon  for. 

2*  Assumpsit  on  a  guarantee  by  de- 
fendant to  see  paid  certain  accept- 
ances of  Messrs  L.,  in  considera- 
tion of  plaindflfs  giving  up,  at 
defendant's  request,  a  previous 
guarantee  by  him  to  pay  plaintiff 
1 0^000/.  for  Messrs.  L,  The  gua- 
rantee given  up  was  as  follows : — 
'*  In  consideration  of  your  being  in 
advance  to  Messrs.  L,  in  the  sum 
of  10,000/.  for  the  purchase  of  cot- 
ton, I  hereby  give  you  my  guaran- 
tee for  that  amount  in  their  be- 
half:"— Held,  that  it  was  not  clear 
that  this  guarantee  was  invalid,  so 
as  to  be  worthless  as  a  pecuniary 
consideration,  for  it  might  be  con- 
strued to  relate  to  prospective  ad- 
vances, but  that  at  all  events,  as 
the  plaintiff  had  been  induced  at  the 
defendant's  request  to  part  with  it, 
the  relinquishment  of  it  was  a  good 
consideration  for  the  subsequent 
guarantee.    Haigh  v.  Brooks.    477 

HEIR. 

To  copyholds  substituted  by]  Court 
of  Chancery.    See  Copyhold,  2. 

HIGH  CONSTABLE. 

Appointment  of.    See  Constable. 

HIGHWAY. 
See  Railway  Company,  2. 

HOUSE  OF  COMMONS. 
See  Parliament. 


HUSBAND  AND  WIFE. 
Liability  of  Hutband,  after  Separatiom. 

Where  a  husband,  separated  from  his 
wife,  by  his  violent  conduct  ren- 
ders it  necessary  for  her  to  exhibit 
articles  of  the  neace  against  bins, 
he  is  liable  for  the  expenses  there- 
by incurred,  although  he  allows  her 
a  separate  maintenance.  Turner  v. 
Rooks.  S94 

ILLEGALITY. 
Of  contract.    See  Contract,  ft. 

IMPRISONMENT. 

Render  of  Defendant  who  has  given 
Bond  to  pay  Debt. 

A  trader  who  has  entered  into  a  bond 
with  sureties,  under  1  &  2  Fict. 
c.  110,  s.  8,  to  pay  the  amount  of 
debt  and  costs  which  may  be  reco- 
vered against  him,  or  to  render 
himself,  may  be  rendered  by  his 
sureties  before  judgment.  Owston 
V.  Coates.  485 

INDEBITATUS  ASSUMPSIT. 
See  Garey  v.  Pike.    427 

INDICTMENT. 

See  Criminal  Law. 


INSOLVENT. 

Plea  of  insolvency  of  plaintifT. 
Pleading,  VIL 


See 


INTEREST. 

I.  On  Bills  of  Exchange. 

1.  The  following  promissory  note, 
the  consideration  for  which  did  not 
appear^  was  held  to  carry  interest 
from  its  date : — 

"  July,  1808.  I  promise  for  my- 
self and  my  executors  to  pay  A.  B. 
(or  her  executors),  one  year  after 
my  death,  300/.  with  legal  inte- 
rest.    R(^ey  V.  Greenxvell.        365 

II.  On  Indannity  Bond, 

ft.  Where  the  defendant  conveyed  an 
estate  to  plaintiff  with  a  covenant 
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for  quiet  eujoymentj  and  also  gave 
an  indemnity  bond  with  sureties 
against  "  all  costs,  claims,  de- 
mands, damages  and  expenses 
whatsoever,"  the  plaintiff  having 
been  obliged  to  pay  divers  sums 
for  arrears  of  an  annuity  charged 
on  the  estate,  sued  the  defendant 
on  the  bond  to  recover  them  back 
with  interest ;  the  jury  found  that 
the  plaintiff  had  been  negligent  in 
not  suing  the  sureties  on  the  bond 
at  the  time  the  payments  were 
made:  —  Held,  that  this  finding 
prevented  the  plaintiff  from  reco- 
vering the  interest.  Anderton  v. 
Arrawsmith,  408 

III.  Above  Five  per  cent. 
See  Usury. 


INTERPLEADER  RULE. 

Costs  under.     See  Costs. 

IRREGULARITY. 

Effect  of  taking  defendant  in  execu- 
tion on  an  irregular  ca,  sa.  See 
Arrest,  3. 

JEOFAILS. 

Bad  plea  of  payment  not  cured  by 
verdict.     See  Pleading,  IV.  2, 

JOINDER  OF  PARTIES. 

See  Joint  Stock  Company — Scire 
Facias,  i, 

JOINT  STOCK  COMPANY. 

A  Bankrupt  Director  must  he  joined  as 
Plaint^. 

In  assumpsit  by  the  directors  of  a 
joint  stock  company,  constituted 
by  deed,  the  deed  must  be  pro- 
duced, to  shew  who  are  directors ; 
and  it  is  not  sufficient  to  shew  that 
the  plaintiffs  are  the  persons  acting 
as  directors.  A  director  who  has 
become  bankrupt  must  neverthe- 

VOL.  II. 


less  be  joined  as  phiintiff,  even  al- 
though he  has  ceased  to  act,  unless 
it  be  shewn  that  he  has  vacated  his 
oflBce.    Pkelps  v.  Lylt.  3 1 4 

JUDGMENT. 

Signing  judgment  for  frivolous  plea. 

See  P  leading,  IX. 
When  not  final.   See  Writ  of  Rigbt. 

JUDGMENT  RECOVERED. 

Plea  of,  an  estoppel,  though  writ  of 
error  pending.  See  Estoppel,  1. 1 . 

JURISDICTION. 

I.  Of  Contmon  Law  Courts, 

Over  Actions  of  Ejectment.  See 
Ejectment,  2. 

Over  questions  of  parliamentary  pri- 
vilege.    See  Parliament,  2. 

Of  Queen's  Bench  over  judgment  of 
Manor  Court.  See  Mandamus, 
II.  2. 

Of  Queen's  Bench  in  actions  against 
marshal.    See  Marshal. 

II.  Of  County  Justices. 
See  Pleading,  I.  2. 
As  to  appointment  of  high  constable. 
See  Constable. 

III.  Of  Court  of  Chancery  ofoer  Copy' 

holds. 
See  Copyhold,  2. 

IV.  0/*  Ecclesiastical  Court  cfoer  Mat* 

ters  triable  at  Law, 
See  Prohibition. 

V.  Of  Lords  of  Treasury  over  Cofn* 
patsation  to  Munidpat Officers, 

See  Compensation,  2,  3. 

VI.  0/*  Poor  Law  Commissioners, 
See  Poor  Law  Commissioners,  2. 

JUSTICES. 

Decisions  of,  at  Sessions.     See  Ses- 
sions, 2. 
Jurisdiction  of.    See  Pleading,  I.  2, 
As  to  appointment  of  high  constable. 
See  Constable. 
dE 
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JUSTIFICATION. 

Of  sherifF's  officer  on  illegal  arrest. 
See  Arrest,  4. 

LANCASTER. 

Error  from  the  Court  of  Common 
Pleas  at  Lancaster.  Nesbit  v. 
Rhhion,  706 

LANDLORD  AND  TENANT. 

I.  Notice  to  Quit,  under  Railxoay  Act. 
See  Compensation,  1. 

II.  Denid  of  Landlord' 9  Title. 
Not  a  Forfeiture* 

1.  A  denial  by  parol  of  a  landlord's 
title  does  not  incur  a  forfeiture  of 
a  lease  for  years.    Doe  v.  Wells. 

396 

When  Posteision  not  given  by* 

2.  Replevin.  Avowry  for  rent.  The 
plaintiff  had  been  let  into  posses- 
sion of  premises,  as  tenant  for  a 
year,  by  N,^  six  months'  notice  to 
be  given  on  either  side,  and  had 
paid  rent  to  him.  Before  the  end 
of  the  year  the  defendant  went  to 
plaintiff  and  claimed  title,  and  de- 
sired that  the  rent  in  future  should 
be  paid  to  himself.  The  plaintiff, 
in  order  to  be  satisfied  of  the  truth, 
went  with  defendant  to  iV.,  who 
admitted  defendant's  title,  and  that 
plaintiff  must  consider  him  land- 
lord :— Held,  that  the  plaintiff, 
who  assented  and  subsequently 
paid  rent  to  the  defendant^  could 
not  contest  bis  title.  Hall  v.  But- 
ler.  374 

LETTERS. 

Secondary  evidence  of.  See  Evi- 
dence, VII. 

LIBEL. 

Privilege  of  House  of  Commons  to 
publish.    See  Parliament,  2. 


LIBERTY. 

When  BaiUff  of  not  liable  for  Escape. 

Where  a  ca.  sa.  was  sued  out  against 
T.,  and  delivered  to  the  sheriff  of 
Y.,  who  thereupon  sent  his  warrant 
to  the  bailiff  of  a  liberty  within  his 
county,  directed  *'  to  the  gaoler  of 
the  county  gaol,  the  bailiff  of  the 
liberty,  his  deputies,  and  Job  Doe^ 
my  bailiffs,"  and  pursued  the  terms 
of  an  ordinary  warrant: — Held, 
that  this  was  a  sheriff's  warrant, 
and  not  a  mandate,  although  in- 
formal in  being  directed  to  the  bai- 
lifTs  deputies.    Jackson  v.  Hill. 

455 

LIMITATIONS. 

Enjoyment  of  Easement. 

To  declaration  in  case  for  causing 
offensive  stenches  to  come  over  the 
plaintiff's  land,  the  defendant 
pleaded  that  for  twenty  years  next 
before,  &c.,  he  had  enjoyed  of 
right,  &c.,  the  benefit  of  using  a 
mixen  on  his  own  premises,  near 
to  premises  of  plaintiff,  that  there- 
by stenches  necessarily  arose,  and 
that,  in  using  the  mixen  at  the 
times  when,  &c.,  stenches  neces- 
sarily arose,  which  were  the  griev- 
ances complained  of : — Held,  that 
plaintiff  was  entitled  to  judgment 
non  obstante  veredicto,  as  the  plea 
did  not  state  that  the  stenches  had 
for  twenty  years  passed  over  the 
plaintiff'*s  l<wd.     Flight  v.  Thomas, 

531 

LOCAL  ACT. 

Compensation  nnder.  See  Compen- 
sation, 1. 

LORDS  OF  TREASURY. 

Jurisdiction  of,  over  compensation 
See  Compensation,  E,  S. 

MALA  FIDES. 

How  to  be  pleaded.  See  Pleading, 
I.  3. 
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MALICIOUS  TRESPASS. 

Defence  under  0  Geo,  4,  c.  31.     See 

Pleading,  VI. 
Notice  of  action  under  7  &  8  Geo.  4, 

c.  30.     See  Notice,  V.  2, 

MAINTENANCE. 

Separation.  See  Husband  and  Wife. 

MANDAMUS. 

I.  Where  it  lies. 

To  railway  company  to  complete 
their  line.     See  Railway,  2. 

To  admit  burgesses.  See  Municipal 
Corporation,  II. 

II.  Where  not. 

1.  Where  the  case  had  been  deter- 
mined on  by  a  Court  of  competent 
jurisdiction.  See  Compensation, 
2. 

2.  Mandamus  to  the  lord  and  stew- 
ard of  a  manor  to  hear  a  plaint. 
Return,  that  in  1835  the  plaint 
was  set  aside  and  annulled  for  cer- 
tain errors  (stated  in  the  return) ; 
that  afterwards  (in  1838),  in  obe- 
dience to  the  writ  the  defendants 
heard  the  plaint  again,  when,  for 
the  same  errors  and  others  (stated 
in  the  return)  it  was  adjudged  that 
the  plaint  had  been  rightly  set 
aside  in  1835,  and  that  they  could 
not  take  further  coffnizance  of  the 
plaint;  that  therefore  they  could 
not  proceed  in  the  plaint  as  by  the 
writ  they  were  commanded. 

Held,  1st,  that  the  return  was 
not  contradictory  on  the  ground 
that  it  stated  both  that  the  plaint 
had  been  proceeded  with  in  obe- 
dience to  the  writ,  and  that  it  could 
not  be  so  proceeded  with ;  ^d,  that 
the  return  shewed  that  judgment 
had  been  given,  and  that  this  Court 
could  not  review  it.  Reg,  v.  Lord 
of  the  Manor  of  Old  Hall.  5 1 5 

III.  Practice  in. 
1.  A  single  rule  for  several  writs  of 


mandamus  is  irregular.     The  Queen 
V.  Mayor  of  Bridgnorth.  317 

2.  The  Court  will  make  absolute  a 
rule  for  a  mandamus  to  insert  a 
name  on  the  burgess  roll,  under 
11  Will.  4  and  1  Vict.  c.  78,  s.  24, 
although  the  year  for  which  such 
burgess  roll  was  made  out  has  ex- 
pired since  the  granting  of  the  rule 
nisi,  and  the  mayor  is  dead  to 
whom  the  rule  was  directed.  Such 
a  writ  is  not  peremptory  in  the 
first  instance.  Reg.  v.  mayor  of 
Eye.  348 

MANDATE. 

Sheriff's  warrant  or  mandate,  con- 
struction of.    See  Liberty. 


MANOR. 

Boundary  of. 

In  an  action  which  turned  on  a  ques- 
tion as  to  the  boundary  of  two  ma- 
nors, a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  award  of  an 
arbitrator,  who  was  to  deterinine 
for  which  party  the  verdict  was  to 
be  finally  entered,  and  to  set  out 
the  boundaries.  He  directed  the 
verdict  to  be  entered  for  the  plain- 
tiff. In  a  subsequent  action  by  the 
defendant  against  a  third  party, 
where  the  question  was  as  to  the 
boundary  of  the  same  manors,  the 
verdict  was  received,  but  the  award 
rejected,  as  evidence  of  reputation. 
An  ancient  presentment  by  the 
homage  of  a  manor,  in  the  form  ot 
a  book,  set  out  the  boundaries  of  a 
manor,  and  then  gave,  in  alpha* 
betical  order,  the  names  of  the  se- 
veral parishes  within  it,  and  of  the 
tenants  resident  in  each  parish,  but 
this  part  of  the  presentment  con- 
tained nothing  as  to  boundaries. 
Two  or  three  sheets  of  the  con- 
cluding part  of  it,  where  the  parish 
of  Y.  should  have  followed  in  or- 
der, had  been  cut  off,  but  under 
what  circumstances  did  not  appear. 
3  E  2 
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In  an  action  involving  a  question 
as  to  the  boundary  of  the  manor, 
where  it  was  admitted  that  the 
manor  and  Y.  were  conterminous 
in  the  direction  of  the  locus  in  quo, 
the  presentment  was  admitted  as 
evidence  of  the  reputed  boundary, 
as  the  document,  although  muti- 
lated, was  perfect  in  that  part  of  it 
which  related  to  the  subject  of  the 
boundary.    Evans  v.  Rees.       626 

MANOR  COURT. 
Judgment  of.  See  Mandamus,  II.  2. 

MARSHAL. 

Of  Queen's  Bench. 

The  statutes  2  Geo.  2,  c.  22,  and 
32  Geo.  2,  c.  28,  which  empower  the 
Courts  of  Westminster  Hall  to  hear 
and  determine  in  a  summary  way, 
and  to  award  reparation,  upon  the 
complaint  of  any  prisoner  of  any 
abuse  committed  by  the  gaoler  of 
the  Court,  &c.,  in  his  office,  do  not 
take  away  the  right  of  action  at 
common  law  from  such  prisoner, 
though  semble  both  remedies  are 
not  open  to  the  prisoner.  Yorke  v. 
Chapman,  493 

MEMORANDUM. 

Peregrine  Dealtry,  Esq.  appointed 
coroner  of  Queen*s  Bench.        352 

MEMORIAL. 
Of  annuity.    See  Annuity. 

MERCHANT. 

Letter-book,  presumption  from.  See 
Evidence,  VII. 

MESNE  PROFITS. 

Judgment  recovered  in  ejcctnient 
estops  defendant  from  pleading  lib. 
ten.,  in  action  for,  notwithstanding 
a  writ  of  error  pending.  See  Estop- 
pel, 1.  1. 


MISNOMER. 

Effect  of,  on  arrest.  See  Sheriff,  3. 

MONEY  HAD  AND  RECEIVED. 

See  Voluntary  Payment. 
Where  action  on  tort  may  be  waived. 
See  Pleading,  II.  2. 

MUNICIPAL  CORPORATION. 

See  Gaols— Mandamus,  III. — Com* 

FENSATION,  3. 

I.  Admission  to  Corporate  Office. 

The  declaration  required  by  the  9 
Geo.  4,  c.  17,  8.  2,  "  upon  admis- 
sion*' to  corporate  offices,  must  be 
made  before  admission,  and  if  the 
party  elected  refuse  to  make  it,  on 
tendering;  himself  for  admission, 
his  election  is  void.  Humphery  v. 
Reginam.  691 

,  II.   Tiile  to  be  a  Burgess. 

1.  A  person  rated  for  tlie  whole  of  a 
house,  which  he  occupies,  with  the 
exception  of  one  room,  underlet  by 
the  week,  has  a  sufficient  occupa- 
tion to  entitle  him  to  be  on  the 
burgess  roll,  under  ^  &  6  IVill.  4, 
c.  76,  s.  9. 

2.  So  also  where  one  house  ad- 
joined another,  both  being  under 
the  same  roof,  and  having  a  com- 
mon entrance  passage,  into  ivhicli 
the  outer  door  of  each  opened,  and 
a  common  staircase  leading  to  the 
bed-rooms ;  each  house  is  distinct, 
and  may  be  the  subject  of  a  suffi- 
cient occupation  under  the  last- 
mentioned  statute. 

3.  But  where  a  person  let  a  cellar, 
under  the  house  for  which  he  was 
rated,  to  a  person  who  occupied  it 
as  a  warehousei  and  was  rated  for 
it,  there  being  an  internal  commu- 
nication between  the  house  and 
cellar,  the  occupier  of  the  house  is 
not  qualified  to  be  on  the  burgess 

4.  Tlie  occupier  of  a   house,  who 
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had  assigned  all  his  stock  in  trade 
and  book  debts  to  a  creditor,  is, 
nevertheless,  qualified  to  be  on  the 
burgess  roll.  Reg,  v.  Mayor  of 
Eye.  548 

5.  The  payment  of  rates  under  the 
Municipal  Corporation  Act,  5  &  6 
Wiil,  4,  c.  76,  8.  9,  must  be  such 
as  may  be  fairly  considered  as  a 
payment  by  the  burgess  himself, 
and  it  is  not  enough  that  it  has 
been  made  with  his  sanction  at  the 
expense  of  a  third  party.  Reg, 
V .  Mayor  of  Bridgnorth .  317 

III.  Aldermen,  Election  of 

An  election  of  aldermen  by  lists 
under  the  S  8c  Q  Will.  4,  c,  76, 
where  each  elector  has  the  oppor- 
tunity of  objecting  to  any  of  the 
lists  proposed,  or  of  proposing  and 
voting  for  any  other  candidate,  is 
good.     Reg,v,BrighticelL         413 

IV.  Borough  Fundt  Application  of, 

1.  The  costs  of  defending  quo  war- 
ranto informations  against  an  al- 
derman of  a  borough,  and  of  pro- 
secuting a  criminal  information 
against  a  person  for  insulting  a  jus- 
tice, are  not  payable  out  of  the  bo- 
rough fund. 

2.  The  town  council  may  apply  for 
a  certiorari  to  remove  an  order  of 
a  previous  council  making  an  ille- 
gal application  of  the  borough  fund. 
Reg,  V.  The  Council  of  Bridgewater. 

558 
Compensation  to  town  clerks.     See 
Compensation,  2,  3 — Corpoka- 
TioN  Officers. 

NECESSARIES. 
See  Husband  and  Wife. 

NEW  RULES. 
Generalissuebysutute.  See  Plead- 
ing, 11. 

NIL  DEBET. 
By  sutute.    See  Pleadino,  II. 


NON  OBSTANTE  VEREDICTO. 

See  Limitations.   • 


NOTICE. 

I.  Of  dishonour.    See  Bills  of 
Exchange,  1. 
II.  To  quit.  See  Compensation,  1. 

III.  Of  appeal.     See  Sessions,  1. 

IV.  To  produce.  See  Evidence, VI I. 

V.  Of  AcHon. 
By  whom  to  be  grcen^ 

1.  Where  a  notice  of  action  was  re- 
quired to  be  given  by  •*  the  attor- 
ney or  agent :  — Held,  that  a  notice 
signed  by  "  A,  P.,  solicitor,  as  the 
prochein  amy  of  the  plaintiff,"  an 
infant,  was  sufficient.  De  Con- 
doum  V.  Lewi9,  283 

When  Defendant  entitled  to, 

2,  Where  the  plaintiff  under  a  claim 
of  right  had  taken  forcible  posses- 
sion of  premises  and  committed 
several  outrageous  acts,  the  attor- 
ney of  the  owner  of  the  premises 
having  been  sent  for  on  the  following 
day  gave  the  plaintiff,  whom  he 
found  still  on  the  premises,  in 
charge,  under  the  Malicious  Tres- 
pass Act,  7  &  8  Geo,  4,  c.  30 :— 
Held,  that  although  not  justified  in 
so  doing,  he  was  entitled  to  notice 
of  action. 

To  entitle  a  defendant  to  notice 
of  action,  under  the  Malicious 
Trespass  Act,  he  must  have  acted 
both  with  bonafdes,  and  also  have 
had  probable  cause  for  believing 
that  he  was  acting  under  the  sta- 
tute. Cann  v.  Clippcrton,  560 
3.  Trustees  of  a  paving  and  lighting 
act  were  authorized  to  abate  any 
hogstye,  necessary  house,  or  nu*- 
sance  in  the  parish,  on  complaint 
of  any  inhabitant : — Held,  that, 
whether  a  brothel  be  a  nusance 
within  the  meaning  of  this  provision 
or  not,  if  the  trustees  took  steps 
to  put  down  such  a  house  bon4 
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fide,  they  were  entitled  to  notice 
of  action.     Norris  v.  Smith.       S53 

Regmsites  of  Notice . 
4.  Where  trustees  of  a  lighting  and 
paving  act  were  entitled  to  a  cer- 
tain number  of  days'  notice  of  ac- 
tion, for  any  thing  done  in  pur- 
suance of  the  act,  a  notice  that, 
unless  the  name  of  the  party  on 
whose  information  they  had  taken 
certain  steps  were  given  up,  pro- 
ceedings would  be  taken  against 
them,  was  held  bad,  because  it  was 
conditional,  and  also  by  Patteson  J., 
because  it  should  have  specified 
that  the  action  would  be  commenced 
at  the  expiration  of  the  number  of 
days  mentioned  in  the  act.      Ibid, 

NUSANCE. 

Whether  a  brothel  is  a  nusance  which 
the  commissioners  of  a  local  act 
may  abate.     See  Notice,  V.  3. 

OATH  OF  OFFICE. 

Time  for  making  declaration  on  elec- 
tion. See  Municipal  Corpora- 
tion, I. 

OFFICE  FOR  LIFE. 

Amotion  from.  See  Compensation,  3. 

OFFICER. 

Liability  of  public  officer.  Sec  Cus- 
toms^ II. 

ORDER. 
Of  Poor  Law  Commissioners.     See 

Poor  Law  Commissioners,  1,  2, 
Of  removal.     See  Poor,  II. 
Of  town  council.      See  Municipal 

Corporations,  IV.  2. 

OVERSEERS. 

Duty  of,  to  account  to  Poor  Law 
Commissioners.  See  Poor  Law 
Commissioners. 


PARISH. 

Right  to  appeal,  when  situated  in  two 
jurisdictions.    See  Poor,  III. 

PARLIAMENT. 

1.  Contract  by  Peer  of  Parliament, 
as  to  bill  in  parliament.    See  Con- 

•  TRACT,  2. 

Privilege  of. 

2.  Where  a  plea  to  a  declaration  in  li- 
bel justified  under  an  order  of  the 
House  of  Commons,  for  the  publi- 
cation of  parliamentary  papers  and 
reports,  and  an  appointment  of  the 
defendants  as  printers  and  pub- 
lishers, and  averred  that  a  report, 
containing  the  alleged  libel,  had 
been  ordered  by  the  House  to  be 
printed  and  published,  and  that  the 
defendants,  in  pursuance  of  the 
order,  published  the  report  in  ques- 
tion ;  and  further  alleged  a  resolu- 
tion of  the  House  of  Commons,  tliat 
the  power  of  publishing  such  of  its 
reports,  votes  and  proceedings,  as 
it  should  deem  conducive  to  the 
public  interests,  was  an  essential 
incident  to  the  functions  of  parlia- 
ment, more  especially  to  the  Com- 
mons* House  of  Parliament  as  the 
representative  portion  of  it ;  the 
Court  held,  on  demurrer,  1st.  That 
it  was  competent  to  inquire  whe- 
ther the  alleged  privilege  existed 
or  not ;  Sdly,  That  no  such  privi- 
lege existed.  Stockdale  v.  Hansard. 

1 

PAROCHIAL  ASSESSMENT. 
See  Poor's  Rate. 

PARTNERSHIP. 

Parties  to  action.     See  Joint  Stock 

Company. 
Effect  of  change  of  firm  in  guarantie. 

See  Guarantie,  1. 

PAVING  AND  LIGHTING. 

Trustees  of,  notice  of  action  to.    See 
Notice,  V.  3. 
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PAYMENT. 
Plea  of,  to  promissory  note.      See 

PX.EADINO,  IV.  1. 

Generally.     See  Pleading,  IV,  2, 
Voluntary  payment.  See  Voluntary 

Payment. 
Of  rates  by  burgess.     See  Munici- 
pal Corporation,  II.  5. 

PERSONAL  ANSWER. 

Distinction  between^  and  responsive 
allegation.     See  Prohibition. 

PETITIONING  CREDITOR. 

Bound  by  depositions  of  witnesses 
on  petition.     See  Evidence,  VI. 

PETTY  BAG. 

Fees  of  the  clerk  of,  for  producing 
records.    See  Witness,  2. 

PETTY  SESSIONS. 

Jurisdiction  to  appoint  high  constable. 
See  Constable. 


PLEADING. 

I.  Generally. 
1.  Description  of  Poor  Law  Commis- 
sioners.    See  Poor  Law  Comuis- 


sioners. 


Venue. 


2.  Where  the  venue  of  the  declaration 
was  in  Surrey,  and  the  plea  stated 
that  the  complaint  was  dismissed 
by  justices  of  Surrey,  it  was  held 
to  appear  sufficiently  that  the  as- 
sault was  committed  in  the  same 
county,  so  as  to  give  jurisdiction  to 
such  justices.     Shuey.  Deeds,  550 

Horn  Fraud  must  be  pleaded, 

S«  A  plea  to  a  count  bv  an  indorsee 
agamst  the  drawer  of  a  bill  of  ex- 
change averred  that  the  bill  had 
been  drawn  and  indorsed  to  X., 
for  a  specific  purpose,  who  in  fraud 
of  that  purpose  had  handed  it  to  //. 


and  that  /A  handed  it  to  the  plain- 
tiff, not  for  good  and  valuable  con- 
sideration, and  that  the  plaintifiP  was 
not  ;i  bond  fide  holder: — Held,  that 
this  allegation,  connected  with  the 
rest  of  the  plea,  meant  only  that 
the  plaintiff  had  not  given  good 
consideration  for  the  biU,  and  that 
fraud  in  the  plaintiff  could  not  be 
given  in  evidence  under  it. 

Semble,  that  if  the  allegation  had 
stood  alone,  it  would  not  have 
raised  the  issue  as  to  fraud.  Uther 
V.  Rich.  579 

II.  General  Issue  by  Statute. 

1.  Where  to  debt  for  goods  sold  and 
'  on  an  account  stated  the  defendant 

pleaded  nil  debet,  and  on  special 
demurrer  suggested  in  argument 
that  the  general  issue  was  given  by 
the  Highway  Act  (5  &  6  WiU.  4, 
c.  50,  s.  109)  to  the  surveyor  of 
highways  in  actions  brought  for 
anything  done  in  pursuance  of  the 
act,  and  that  the  plaintiff  had 
waived  the  tort  and  sued  the  de- 
fendant, or  surveyor,  for  money 
had  and  received  : — Held,  that  as 
the  count  on  an  account  stated  could 
not  be  brought  within  the  statute, 
the  plea  was  bad. 

2.  Where  a  statute  gives  the  plea  of 
the  general  issue  for  any  thing  done 
in  pursuance  of  the  act,  the  plaintiff 
cannot  oust  the  defendant  of  this 
plea  by  waiving  the  tort  and  suing 
in  contract.  Calvert  v.  Moggs.  543 

3.  Qucere,  whether  the  defence,  that 
there  is  no  notice  in  writing  of  the 
contract  under  sect.  4  of  the  Sta- 
tute of  Frauds,  need  be  pleaded 
specially.    Jones  v.  Flint.  594 

III.  Confession  and  Avoidance, 

To  indebitatus  assumpsit  for  money 
paid,  a  plea,  that  the  money  was 
paid  by  plaintiff!  as  defendant's 
agent,  in  the  purchase  of  shares  in 
a  company,  that,  after  the  payment, 
the  plaintiff  received  certificates  of 
title  to  tile  shares,  and  ought  to 
have  delivered  over  the  same  to  the 
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defendant,  but  that,  instead  thereof, 
converted  the  tickets  to  his  own 
use,  and  thereby  prevented  the  de- 
fendant from  disposing  ofthe  shares, 
which  were  consequently  of  no  use 
to  the  defendant,  is  bad  on  special 
demurrer,  as  it  admits  the  plain- 
ti(f*s  right  of  action  to  be  comr 
pleted,  and  sets  up,  by  way  of  con- 
fession and  avoidance,  that  which 
is  only  a  ground  of  cross  action. 
Francis  v.  Baker »  569 

IV.  Payment. 

1.  To  Count  on  Promissory  Note. 

To  an  action  by  indorsee  against  the 
maker  of  a  promissory  note,  he 
pleaded  that  before  the  making  of 
the  note  in  the  declaration  men- 
tioned, he  made  another  note  for 
the  accommodation  of  the  indorser, 
who  indorsed  it  to  the  plaintiff,  that 
when  it  became  due,  he  (defend- 
ant) made  the  note  in  the  declara- 
tion mentioned,  and  gave  it  to  the 
indorser  to  take  up  such  prior  note. 
He  then  averred  payment  by  the 
indorser  to  the  plaintiff  of  the  note 
in  the  declaration  mentioned,  and 
acceptance  by  the  plaintiff: — Held, 
that  the  only  material  part  of  the 
plea  was  payment  of  the  note  de- 
clared upon,  and  that  such  pay- 
ment might  be  proved  without  pro- 
ducing the  note ;  and  that  all  the 
averments  as  to  the  prior  note  were 
surplusage,  which  the  defendant 
was  not  bound  to  give  any  evidence 
of.     Shearm  v.  Burnard.  565 

2.  Of  a  smaller  Sum  in  Accord  and 

Satisfaction. 

A  plea  of  payment  of  a  smaller  sum 
of  money  in  bar  of  a  claim  for  a 
larger  sum,  in  indebitatus  assump- 
sit, is  not  cured  by  verdict.  Down 
V.  Hatcher.  292 

V,  0/  Twenty  Years*  Use  of  Easement. 
See  Limitations. 


VI.  0/ Cert^aic  Wider  the  Malicious 
Trespass  Act. 

A  plea  to  an  action  for  an  assault 
stated  that  the  defendant  had  been 
summoned  before  two  justices  for 
the  same  assault,  who  thereupon 
dismissed  the  complaint  upon  the 
hearing,  and  did  then,  accord- 
ing to  the  9  Geo.  4,  c.  31,  s.  27, 
make  out  a  certificate  of  such  dis- 
missal:—Held,  on  special  demur- 
rer, that  as  the  ground  of  the  cer- 
tificate did  not  appear,  it  could  not 
be  taken  to  have  been  given  under 
such  circumstances  as  to  make  it  a 
bar  to  the  action,  and  that  the  plea 
was  bad.  Skuse  v.  Davis.  550 

VII.  Of  the  Plaintiffs  Insolvency. 

To  a  plea  alleging  that  the  plain- 
tiff had  taken  the  benefit  of  the 
Insolvent  Debtors'  Act  since  the 
commencement  of  the  action,  a  re- 
plication that  the  action  is  carried 
on  for  the  benefit  of  his  assignees 
is  bad.    Swann  v.  Sutton.         533 

VIII.  In  particular  Cases. 

In  ejectment.     See  Estoppel,  I. — 

Mandamus,  II.  2. 
Plea  to  count  on  lost  promissory 
note.  See  Bills  of  Exchange,  2. 
Of  sheriff's  return  of  cepi  corpus 
pleaded  as  estoppel.  See  Estoppel, 
1.2. 

IX.  Frivolous  PUas. 
When  Judgment  may  he  signed. 

1 .  In  an  action  by  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  a 
plea  that  the  drawer  did  not  pay 
its  amount  to  the  acceptor  as  the 
consideration  of  the  acceptance, 
was  held  frivolous,  and  the  Court 
made  absolute,  with  costs,  a  rule 
for  signing  judgment  as  for  want  of 
a  plea.   Knowles  v«  BunioanL    235 

2.  To  debt  on  bond,  one  of  the  de- 
fendants, who  were  under  terms  of 
pleading  issuablyi  pleaded  against 
the  further  maintenance  of  the  ac« 
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tion,  that  at  the  commencement 
thereof  he  and  the  other  defendant 
were  in  partnership  in  business  for 
a  term  unexpired,  and  that  in  con- 
sideration that  he,  at  the  request  of 
the  plaintiff  and  the  other  defend- 
ant, would  put  an  end  to  the  part- 
nership, the  plaintiff  promised  to 
forbear  further  proceedings  on  the 
bond.  Averment  of  performance 
by  the  defendant : — Held,  that  the 
plea  was  frivolous  and  not  issuable ; 
and  the  Court  discharged  with  costs 
a  rule,  against  which  cause  was 
shown  in  the  first  instance,  for  set- 
ting aside  judgment  which  had  been 
signed  for  want  of  a  plea.  Blacks 
bum  V.  Edwards  and  another.    237 

Where  not. 

To  declaration  in  assumpsit,  by  the 
indorsee  of  a  bill  of  exchange 
against  the  acceptor,  the  defendant, 
who  was  not  under  terms  to  plead 
issuably,  pleaded  that  he  had  not 
notice  of  the  indorsement  to  the 
plaintiff;  that  he  did  not  at  the 
time  of  the  indorsement  promise  to 
pay  the  bill,  and  that  the  plaintiff 
did  not  at  such  time  pay  the  full 
amount  to  his  indorser.  The  Court 
refused  a  rule  to  sign  judgment  for 
want  of  plea.     Horner  v.  KeppeL 

POOR. 

I.  Settlement  of — Incorporeal  Here" 
ditament. 
The  sessions  held,  that  a  cottage  and 
garden  for  which  the  pauper  paid 
10/.  per  annum,  including  a  right 
of  ferry,  and  the  use  of  the  ferry- 
boat and  line,  conferred  a  settle- 
ment by  renting  a  tenement.  The 
cottage  and  garden  alone  were  not 
worth  10/.  per  annum:  —  Held, 
that  the  right  of  ferry  might  be  pro- 
perly included  in  estimating  the 
value  of  the  cottage — and  that,  as 
the  sessions  had  not  found  specifi- 
cally that  the  rent  for  the  ferry- 
boat and  line  would  reduce  the 
rent  below  10/.,  the  settlement  was 


good.    Reg,  V.  Inhabitants  of  Flad- 
bury.  471 

II.  Removal  of. 

Paupers  ChargeabUity. 

The  copy  of  examinations  on  which 
an  order  of  removal  is  made,  and 
sent  under  s.  79  of  4  &  5  WiU.  4, 
t.  76,  should  state  that  the  pauper 
is  chargeable  to  the  removing  pa- 
rish, and  if  it  omit  to  do  so,  the 
order  is  bad.  Reg.  v.  Inhabitants 
of  Black  CaUerton.  475 

III.  Appeal  against  Remacal. 
See  Sessions,  1,  2. 

By  Parish,  lying  in  two  Jurisdictions, 

1.  The  parish  of  B.  contains  the  bo- 
rough of  B.,  which  is  not  coexten- 
sive with  the  parish,  and  which  be- 
fore the  Municipal  Corporation  Act 
had  a  quarter  sessions  with  juris- 
diction over  the  whole  parish.  The 
borough  had  not  six  justices,  and 
therefore  the  parish  had  the  power 
of  appealing  to  the  county  sessions 
against  a  poor's  rate  under  1  Geo, 
4,  c.  36.  The  Municipal  Corpo- 
ration Act  threw  the  outlying  parts 
of  the  parish  into  the  county  juris- 
diction : — Held,  that  sect.  Ill  did 
not  take  away  the  power  of  an  in- 
habitant in  the  outlying  parts  of 
the  parish  to  appeal  against  a  poor's 
rate  to  the  county  sessions,  and  that 
the  sessions  might  amend  or  quash 
the  whole  rate. 

2.  Quaere,  whether  a  parish,  part  of 
which  is  in  a  borough  of  exclusive 
jurisdiction,  part  in  a  county,  and 
which  had  more  than  six  justices 
at  the  time  of  passing  the  Munici- 
pal Corporation  Act,  has  the  power 
of  appeal  anywhere  against  a  poors' 
rate.  Reg,  v.  The  Inhabitants  of 
Bridgewater,  586 

POOR'S  RATE. 

Stock  in  Trade. 

1.  Stock  in  trade,  yielding  profit, 
being  rateable  to  the  relief  of  the 
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poor,  under  43  £&s.,  is  not  ex- 
empted by  the  (Parochial  Asses- 
ment  Act)  6  &  7  JViU.  4,  c.  96. 
Reg.  V.  Lumsdaine,  219 

Union  Workhouse. 

%.  Guardians  of  a  union  are  rateable 
for  a  workhouse,  erected  under 
4  &  5  WUl.  4,  c.  76,  in  one  of  the 
parishes  of  the  union,  to  the  poor- 
rate  of  the  parish  in  which  the 
house  is  situate.  Reg.  v.  TU 
Quardians  of  the  WaUingford  Union. 

226 

POOR  LAW  COMMISSIONERS. 

Power  over  Overseers, 

1.  An  indictment  stated  that  the  Poor 
Law  Commissioners  duly  made  an 
order  that  the  auditor  of  a  union 
should  audit  the  accounts  four  times 
every  year,  viz.  within  thirty  days 
of  Lady-day,Midsummer,  Michael- 
mas and  Christmas  days  respec- 
tively ;  that  a  copy  of  this  order, 
sealed  &c.,  was  duly  sent  to  (among 
others)  the  defendants,  overseers 
of  a  township  in  the  union  ;  that  it 
was  the  duty  of  the  defendants  to 
account  to  the  auditor  when  the 
commissioners  should  order ;  that 
the  defendants  were  required  by 
the  auditor  to  account  within  thirty 
days  of  Christmas-day,  and  refused. 
Other  counts  charged  the  defend- 
ants with  a  breadi  of  duty  in  not 
accounting  to  the  auditor  when  re- 
quested by  him: — Held,  that  the 
indictment  was  not  sustainable  un- 
der 4  &  5  WiU.  4,  c.  76,  8.  47,  as 
the  first  count  did  not  allege  that 
the  commissioners  had  made  any 
order  that  the  defendants  should 
account  at  the  specified  periods, 
and  as  the  act  does  not  oblige  them 
to  account  at  the  request  of  the  au- 
ditor, a  breach  of  which  alleged 
duty  was  the  offence  charged  in 
the  other  counts. 

The  Poor  Law  Commissioners 
may  be  described  in  an  indictment 
by  their  style  of  ofBce. 


The  averment  that  their  order 
was  sent  to  the  defendants  is  suffi- 
cient under  the  18th  section,  per- 
sonal service  of  the  order  not  being 
necessary.  Reg.  v.  Crossley.      dl9 

Power  over  Collectors, 
2,  The  commissioners  for  carrying 
into  execution  the  4  &  5  Will.  4,  c. 
76,  have  no  power  to  direct  the 
guardians  of  a  union  formed  under 
the  26th  section,  and  not  being  a 
union  for  the  purpose  of  rating  un- 
der the  34  th  section,  to  appomt  a 
collector  of  the  poor  rates,  either 
for  the  whole  union  or  any  compo- 
nent parish.  Reg,  v.  PoorLao)  Com- 
missioners. 323 

PRACTICE. 

At  sessions.    See  Sessions. 

As  to  writs  of  mandamus.  See  Man- 
damus, HI. 

Stay  of  proceedings  in  actions.  See 
Marshal. 

Stay  of  proceedings  in  ejectment. 
See  Ejxctmsmt,  2. 

Effect  of  detainers  on  party  illegally 
arrested.     See  Arrest,  4. 

When  a  defendant  may  be  retaken  in 
execution.    See  Arrest,  3. 

PRESCRIPTION. 

See  Limitations. 
As  to  profit  ii  prendre.     See  note  on 
Bailey  v.  jippleyard,  3  N.  &  P. 
257.  p.  i. 

PRINCIPAL  AND  AGENT. 

Implied  authority  of  agent  to  act  ac- 
cording to  the  particular  rules  of 
his  business.    See  Broker. 

Principal  estopped  from  disputing  act 
of  agent,  when.    See  Estoppel,  5. 

Plea  by  principal  to  action  by  agent. 
See  Pleading,  III. 

PRISONER. 

Warrant  of  attorney  by.  See  Stamp,  2. 
When  illegally  arrested.  See  Arrest, 
3,4. 
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Effect  of  detainer  on.  SeeA&REST,  4. 
Maintenance  of  in  county  gaol.    See 
Gaols. 

PRIVILEGE. 

See  Parliament. 

PROBABLE  CAUSE. 
See  Notice,  V.  2. 

PROBATE. 

What  may  be  done  before.  See  Dis- 
tress. 

PROCHEIN  AMY. 

Notice  of  action  by.  See  Notice,  V.  1 . 

PROFIT  A  PRENDRE. 

See  note  on  Bailey  v.  yippUyard,  p.  i. 
— Limitations. 

PROHIBITION. 

Where  it  Ua. 

The  defendant,  who  was  libelled  in 
the  Spiritual  Court  for  non-pay- 
ment o^  tithes  by  an  impropriator, 
in  his  personal  answer,  set  up  a 
claim  in  a  third  person  as  lessee  of 
the  tithes,  but  made  no  mention  of 
this  claim  in  his  responsive  allega- 
tion : — Held,  that  as  the  lease  had 
not  been  pleaded,  but  was  set  up 
in  the  personal  answer  only,  which 
was  no  part  of  the  proceedings  to 
issue,  this  Court  would  not  grant 
prohibition  to  the  Court  below,  on 
the  ground  that  it  was  proceeding 
to  try  a  lease.  Lord  Beauchamp  v. 
Turner.  496 

PROMISSORY  NOTE. 

See  Bills  of  Exchange. 

PUBLIC  DOCUMENTS. 
See  Evidence,  VIII. 

PUBLIC  OFFICERS. 

Actions  maintainable  against.  See 
Customs,  II.  III. 


PUIS  DARREIN  CON- 
TINUANCE. 

Plea  of  plaintiff's  insolvency  after  ac- 
tion brought.   See  Pleading,  VII. 

QUARTER  SESSIONS. 

See  Sessions. 
As  to  appointment  of  high  constable. 
See  Constable. 

RAILWAY  COMPANY. 

1.  Contract  with  landowner.  See 
Contract,  2. 

Mandamus  to  Company  to  complete 
Railway. 

2.  The  Court  made  absolute  a  rule  for 
a  mandamus  to  a  Railway  Compa- 
ny to  proceed  according  to  the 
terms  of  the  act  of  parliament  ob- 
tained by  them,  to  set  out  and 
complete  their  line  from  A.  to  B., 
although  they  had  executed  part, 
and  the  time  had  not  arrived  with- 
in which  they  were  to  execute  the 
remainder,  and  their  funds  were 
inadequate  for  the  purpose;  the 
Court  being  of  opinion  that  they 
had  no  bona  fide  intention  of  com- 
pleting the  whole  work.  Reg. 
V.  The  Easiem  Counties  Railway 
Company.  648 

3.  Compensation  clause.  See  Com- 
pensation, 1. 

RATE. 

Borough  rate.   See  Municipal  Cor- 
poration, 11.  5,  IV. 
Church  rate.    See  Church  Rate. 
County  rate.     See  Gaols. 
Poor's  rate.    See  Poor's  Rate. 

RATIFICATION. 

Of  distress.     See  Distress. 

RATIONE  TENURiE. 

Liability  to  repair  sea  walls.     See 

Sea  Walls. 

RE-ENTRY. 
Clause  of.    See  Ejectment,  2. 
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RELEASE. 

Where  unnecessary  to  be  produced 
by  witness.     See  Evidence,  X. 

RENDER. 
Of  debtor  under  1  &  2  Vkt.  c.  110. 
Sec  Imprisonment. 

REPAIR. 

Covenant  to.     See  Ejectment,  2. 
Of  sea  walls.     See  Sea  Walls. 

REPUBLICATION. 
Of  will.    See  Devise. 

REPUTATION. 
Award  not  evidence  of.   See  Manor. 

RESPONSIVE  ALLEGATION. 

Distinction  between  and  personal  an- 
swer.   See  Prohibition. 

RETURN. 
To  fieri  facias.    See  Sheriff,  2. 


Of  will. 


REVOCATION. 
See  Devise. 


ROLLS  COURT. 
Production  of  records  of.    See  Wit- 
ness, 2. 

SALE  AND  RE-SALE. 
See  Contract,  1. 

SCIRE  FACIAS. 
When  necessan/. 
1.  Qmtre,  Whether  a  party  may  be 
arrested  on  a  ca.  sa.,  which  has 
been  issued  more  than  a  year,  and 
on  which  a  previous  sheriff  has  re- 
turned "  non  est  inventus,"  without 
reviving  the  judgment  by  scire  fa- 
cias; smbUt  that,  as  the  3  &  4 
Will.  4,  c.  67,  s.  2,  enacts  that  the 
writ  shall  be  returnable  upon  exe« 


cution^  and  does  not  specify  any 
limit,  no  scire  facias  is  necessary. 
Coliins  v.  Yexoens.  43U 

Where  nominal  Pkintiffmay  be  added, 

2.  The  plaintiffs, who  had  been  chosen 
assignees  of  a  bankrupt,  issued  a 
scire  facias  to  revive  a  judgment 
obtained  by  him  before  bankruptcy 
against  the  defendant,  but  omitted 
to  make  the  official  assignee  a  co- 
plaintiff.  The  Court,  after  plea 
pleaded  and  issue  joined,  allowed 
the  proceedings  to  be  amended  by 
joining  the  official  assignee,  and 
held  also,  that  in  cases  of  such 
amendment  the  opposite  party 
should  always  be  allowed  to  plead 
de  novo.  HoUand  v.  Phillipps.  336 

SEA  WALLS. 

Liability  to  repair. 

A  liability  may  exist  at  law  to  repair 
sea  walls  ra/t(MM^fntir<r,  even  thougli 
the  damage  may  be  occasioned  by 
tempest,  without  any  default  in  the 
obligor. 

Semble^  such  liability  is  only  li- 
mited by  the  ability  of  the  party 
liable,  or  the  value  of  the  lands 
granted.     Reg,  v.  Leigh.  357 

SESSIONS  (QUARTER). 
County  Sessions,  Practice  at. 

1.  The  4  &  5  WUl.  4,  c.  76,  s.  81, 
makes  no  alteration  in  the  time, 
fixed  by  the  existing  practice  of 
sessions,  for  giving  notice  of  appeal 
against  orders  of  removal.  Keg. 
V.  Inhabitants  of  Draughton.     2:^4 

2.  On  the  hearing  of  an  appeal  at 
sessions,  the  justices,  including  the 
chairman,  were  equally  divided, 
whereupon  the  chairman  gave  his 
casting  vote  for  the  respondents. 
The  appellants  having  objected  to 
this  course  on  the  following  day  of 
the  sessions,  the  question  was  ar- 
gued by  counsel  on  both  sides,  and 
the  justices,  not  being  entirely  the 
same  aa  those  who  voted  on  the 
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preceding  day,  determined  to  ad- 
here to  the  previous  decision.  On 
a  case  reserved — Held,  that  though 
the  decision  of  the  first  day  was  a 
nullity,  it  did  not  clearly  appear 
that  the  subsequent  decision  was 
not  on  the  merits,  and  therefore 
the  Court  refused  to  quash  the  or- 
der. Reg.  V.  Inhabitants  of  Flad* 
bury,  471 

3.  Jurisdiction  to  appoint  high  con- 
stable.   See  Constable. 

Borough  Sessions^  where  exclusive 
Jurisdiction,   See  Pooh,  III.  2, 

SEWERS. 

Minutes  of  court  of.   See  Evidence, 

VIII. 
Liability  to  repair  sea  walls.     See 

Sea  Walls. 

SHERIFF. 
Warrant  of.    See  Liberty. 

UMlUy  of  Sheriff  or  Act  of  Officer. 

1.  In  debt  for  a  penalty  against  the 
sheriff  for  taking  the  plaintiff,  who 
had  been  arrested  by  the  defend- 
ant, to  a  public  drinking  house 
without  the  plaintiff's  consent;  the 
plea  traversed  the  taking  the  plain- 
tiff to  the  drinking  liouse  without 
his  consent.  Evidence  was  given 
at  the  trial  that  the  same  officer  of 
the  defendant  who  arrested  tlie 
plaintiff  also  took  him  to  the  drink- 
ing house  against  his  consent: — 
Held^  that,  as  the  plea  admitted 
the  officer  who  arrested  was  the 
defendant's  agent,  and  the  evidence 
shewed  that  the  same  officer  took 
the  plaintiff  to  the  drinking  house, 
it  was  not  necessary  to  produce 
the  warrant  to  make  the  defendant 
likble.    Barsham  v.  Bullock.    241 

Liahility  of^  for  False  Return, 

2.  A  right  of  action  against  the  she- 
riff for  a  false  return  to  a  fieri  fa- 
cias, is  not  waived  by  accepting 
the  sum  levied  on  account  and  in 


part  satisfaction  of  the  sum  in- 
dorsed on  the  writ.  Holmes  v. 
Clifton.  556 

For  taking  Insufficient  BaU-Bond. 

3.  A  declaration  alleged  that  Frede- 
rick S.9  who  before  his  arrest  was 
known  as  well  by  the  name  of 
JFUliam  as  of  Frederick,  whereof 
the  defendant  had  notice,  and  who 
before  the  accruing  of  the  debt 
oftentimes  admitted  to  the  plaintijff' 
that  he  was  known  by  the  name  of 
fVilHam,  was  arrested  by  the  de- 
fendant^ as  sheriff,  under  a  writ 
issued  at  the  plaintifTs  suit,  and 
describing  S.  as  Williofn  5.,  and 
that  the  defendant  took  an  insufB- 
cient  bail-bond,  and  released  him, 
whereby  &c.  The  plea  traversed 
that  the  defendant  had  notice  that 
S.  was  as  well  known  by  the  name 
of  William  as  of  Frederick,  and  al- 
leged new  matter  with  a  verifica- 
tion. On  demurrer  to  a  subse- 
quent part  of  the  pleadings — Held, 
that  as  the  plea  denied  that  the 
defendant  had  notice  as  above,  it 
was  an  answer  to  the  cause  of  ac- 
tion in  the  declaration^  for  that  the 
allegation  as  to  S.'s  admissions  to 
the  plaintiff  was  mere  evidence, 
and  that,  as  the  sheriff  would  have 
been  justified  in  letting  the  pri- 
soner ffo  at  any  time,  he  had  not 
by  taking  a  bail-bond  rendered 
himself  liable  on  the  ground  that 
he  had  exercised  his  election  to 
treat  the  arrest  as  valid.  Brunskill 
V.  Robertson.  269 

For  not  arresting, 

4.  Sheriff  not  liable  for  not  arresting 
on  a  ca.  ad,  resp,  within  four  months, 
unless  special  damage  accrue.  Ran- 
deU  V.  fTheble,  602 

STAMP. 

1.  On  instrument  not  amounting  to 
bill  of  exchange.  See  Agreement. 

On  Warrant  of  Attorney  hy  Prisoner. 

2.  A  warrant  of  attorney  for  a  sum 
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above  50/.  requires  a  H.10«.  stamp, 
although  one  of  two  parties  giving 
it  was  in  custody  at  the  time  of  its 
execution,  and  if  it  has  a  XL  stamp 
only,  it  cannot  be  enforced  by  judg- 
ment even  i^inst  him  singly,  al- 
though it  is  a  joint  and  several 
warrant.    Solari  v.  Yorston,      338 

STATUTES. 

I.  General, 

29  Car.  2,  c.  3,  &•  4.     Interest  in  land, 
(Frauds.)    See  Frauds,  3. 

s.  17.     Part  accept- 
ance.    See  CONTBACT,  1. 

2ft  Geo.  2,  c.  46.     (Attornies.) 
See  Clekk  of  Peace. 

5S  Geo.  3,  c.  141.    (Annuities.) 
See  Annuity. 

9  Geo,  4,  c.  3 1  •     (Malicious  Trespass 
Act.)    See  Pleading,  VI, 
Notice  under.  See  Notice,  V.  2, 

I  Geo.  4,  c.  36.      (Poor  Law  ap- 

peals.)   See  Poor,  III. 

I I  Geo.  4  and  1  WiU.  4,  c.  60.    (Co- 

pyholds.)   See  Copyhold. 

1 1  Geo.  4  and  1  ITtll.  4,  c.  64.   (Beer 
Houses.)    See  Conviction. 

11  Geo.  4  and  1  WilL  4,  c.  70,  s.  8. 
(Error.)  Nesbit  v.  Rtskton.  706 

1  &  2  mu.  4,  c.  58.    (Interpleader 

Act.)     See  Costs. 

2  &  3  Will.  4,  c  71.    (Limitations.) 

See  Limitations. 

3  &  4  Will.  4,  c.  42,  s.  23.     (Amend- 

ment.)  See  Amendment — Scire 
Facias. 

3  &  4  WUl.  4,  c.  50,  52,  56.    (Cus- 
toms.)   See  Customs. 

3  &  4  WUl.  4,  c.  98.    (Usury.) 

See  Usury. 

4  &  5  WiU.  4,  c.  76,  s.  47.    (Auditors 

of  unions.)  See  Poor  Law  Com- 
missioners. 

s.  79.      (Poor.) 


See  Poor,  II.  1. 


4  &  5  WiU.  4,  c.  76,  s.  81.    (Poor.) 
See  Sessions,  1. 

4  &  5  WiU.  4,  c.  85.  (Beer  Houses.) 

See  Conviction. 

5  &  6  WiU.  4,  c.  76,  s.  9.     (Munici- 

pal  Corporation.)    See  Munici- 
.  PAL  Corporation,  II. 
_* s,  66.    See  Com- 
pensation. 

■  s.  114.     (Main- 
tenance of  borough  prisoners.) 
See  Gaol. 

6  &  7  Wia.  4,  c.  96.     (Parochial  as- 

sessment.)   See  Poor's  Rate. 

11  Will  4  and  1  Ktct.  c.  78,  s.  44. 
(Municipal  corporation.)  See 
Certiorari. 

1  &  2  Vict.  c.  110.  (Imprisonment 
for  debt.)    See  Imprisonment. 

IL  LocoL 

4  &  5  WiU.  4,  c.  Ixxxviii.    (London 

and  Southampton  Railway.) 

See  Compensation,  1. 

STOCK  BROKER. 

See  Broker. 

STOCK  EXCHANGE. 
Rules  of.     See  Broker. 

STOCK  IN  TRADE. 
See  Poor's  Rate. 

subpcena  duces  tecum. 

Fees  of  clerk  of  petty  bag  for  pro- 
ducing records.   See  Witness,  2. 

SURETY. 

Interest  on  surety  bond.  See  Inter- 
est, II. 

To  bond  given  by  trader  under  1  & 
2  Vict.  c.  110.  See  Imprisonment. 

SURPLUSAGE, 
In  pleading.  See  Plsadino,  IV. 
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SURRENDER' 

See  CoPTHOLD,  2. 

TENDER. 

Qiuere,  whether  a  plea  of  a  tender  of 
part  of  the  sum  claimed  in  the  de- 
claration, there  being  only  one  con- 
tract proved,  adinita  the  contract. 
J(me9  V.  Flint,  594 

TENEMENT. 

Occupation  of.  See  Municipal  Cor- 
poration, I. 

TOWN  CLERK. 

Liability  for  practising  at  sessions. 
See  Clerk  of  the  Peace. 

Compensation  to.  See  Compensa- 
tion^ %.  3. 

TREASURER. 

Order  of  county  treasurer  on  bo- 
rough, for  expenses  of  county  gaol. 
See  Gaol. 

TRESPASS  DE  BONIS  ASPOR- 

TATIS. 

See  Customs,  II. 

TRUSTEES. 

Public,  notice  of  action  to.  See  No- 
tice, V.  3. 

Action  by  nominal  plaintiff.  See 
Pleading,  VII. 


UNION. 


See 


Union  workhouse,  rateability  of. 

Poor's  Rate. 
Auditors  of.   See  Poor  Law  Commis- 


sioners. 


USURY. 


To  an  action  against  the  acceptor  of 
a  bill  of  exchange,  he  pleaded  that 
before  &c.  he  was  indebted  to  the 
plaintiff  on  an  account  stated,  that 
it  was  corruptly  agreed  that  de- 
fendant should  pay  part  of  the  debt, 
and  should  have  three  months'  for- 
bearance, and  accept  a  bill  at  that 


date  for  payment  of  the  residue, 
and  should  pay  a  sum  (exceeding 
51.  per  cent.)  for  such  forbearance, 
and  that  the  stipulated  sums  were 
paid  and  the  bill  in  question  was 
given  accordingly: — Held,  that  the 
transaction  was  exempted  from  the 
usury  laws  by  3  &  4  WiU.  4,  c.  98, 
8.  7.     King  V.  Braddon.  546 


VENUE. 
See  Pleading,  I. 


2. 


VERDICT. 

Whatcuredby.  See  Pleading,  IV.  J8, 
Where  cause  referred,  time  for  giving 

certificate.    See  Arbitration,  6. 
Evidence   of  reputation    of  manor 

boundary.    See  Manor. 

VESTRY. 

Entitled  to  estimates  previous  to 
making  church  rate.  See  Church 
Rate. 

VOIRE  DIRE. 
See  Evidence,  X. 

VOLUNTARY  PAYMENT. 

When  a  creditor  refused  to  sign  a 
composition  deed  without  a  bill  of 
exchange  for  the  remainder  of  his 
debt,  which  the  debtor  gave  him, 
and  the  former  then  signed  the 
deed;  the  debtor  having  subse- 
quently paid  the  amount  of  the  bill 
to  his  creditor : — Held,  that  it  was 
a  voluntary  payment,  and  could  not 
be  recovered  back  as  money  had 
and  received.   Wilson  v.  Ray,   253 

WAIVER. 

Of  tort.     See  Pleading,  II.  2. 

Of  action  against  sheriff.  See  She- 
riff, 2. 

Of  term  in  written  contract.  See 
Frauds,  1. 

WARRANT  OF  ATTORNEY. 

See  Stamp,  2, 
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WARRANT  OF  SHERIFF. 
See  Liberty. 

WAY. 
See  Raii,wat  Coupant. 

WILL. 
See  Devise. 

WITNESS. 

L  Competency  of  interested  witness. 
See  Evidence,  X. 

Espemes  of  CUrk  to  Petty  Bag. 

2.  A  clerk  of  the  Petty  Bag  Office 
of  the  Court  of  Chancery,  who  at- 
tends at  the  trial  of  a  cause  under 
a  subpoena  duces  tecum  to  produce 
the  rolls  of  the  Court,  is  entitled  to 
a  reasonable  fee  for  each  day's  at- 
tendance, for  although  he  attends 
personally  in  pursuance  of  the  sub- 
poena, he  produces  the  rolls  of  the 
Court  solely  under  the  order  of  the 
Master  of  the  Rolls,  who  may  an- 
nex a  fee  to  the  production  of  the 
rolls ;  and,  if  a  party  chooses  to 
require  the  production  of  the  rolls, 
he  is  bound  to  pay  a  reasonable  fee 
imposed  by  the  Master  of  the  Rolls, 
and  this,  whether  he  is  aware  of  the 
rules  of  the  office  requiring  such 
fee  or  not. 

S.  The  clerk  of  the  Petty  Bag 
Office^  in  whose  custody  the  rolls 
of  Chancery  are,  is  entitled  to  re- 
cover for  attendances  in  Court  with 
the  rolls,  although  he  does  not  per- 


sonally attend  himself.     Bentall  v. 
Sydney.  416 

Of  Witnesses  to  explain  ancient  Docu- 
ments, 
4,  Where  a  witness  is  called  to  trans- 
late and  explain  ancient  documents, 
Rule  20,  H.  T.  4  WiU.  4,  does  not 
apply,  and  his  expenses  are  allow- 
ed, although  notice  to  admit  has 
not  been  given.    Bastard  v.  Smith. 

453 

WRECK. 
What  is.     See  Customs,  I. 

WRIT  OF  ERROR. 

Pendency  of,  no  answer  to  estoppel  of 
judgment  recovered.  See  Estop- 
pel, 1. 

From  the  Common  Pleas,  Lancaster. 
Nesbit  v.  Rishton.  706 

WRIT  OF  RIGHT. 

Where  the  tenant  demurred  specially 
to  a  writ  of  right,  and,  on  nil  dicit 
by  the  demandant,  entered  up  final 
judgment,  viz.  consideratum  est 
that  the  demandant  be  in  mercv, 
&c.,  and  that  the  defendant  hold 
the  tenements  assigned  to  him  and 
his  heirs  quit  of  the  said  demand- 
ant and  his  heirs  for  ever;  the 
Court  of  Queen's  Bench  reversed 
so  much  of  the  judgment  on  error 
from  the  Common  rleas,  Lancas- 
ter^ and  the  Court  of  Exchequer 
Chamber  affirmed  the  decision  of 
the  Court  of  Queen's  Bench.  Nes- 
tnt  V.  Rishton.  706 
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